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^Tfae  world  is  being  politically  organized  while  we  are 
talking  about  it  and  wondering  how  it  is  to  be  done  and  when 
it  is  to  come  to  pass.  Little  by  little  the  steps  are  taken,  now 
in  the  formulation  of  a  treaty,  now  in  the  instructions  given 
to  representatives  at  an  international  conference,  now  in  the 
new  state  of  mind  brought  about  by  the  participation  in  inter- 
national gatherings  and  the  closer  study  of  international  prob- 
lems, until  one  day  the  world  will  be  surprised  to  find  how 
far  it  has  traveled  by  these  successive  short  steps.  We  need 
not  look  for  any  great  revolutionary  or  evolutionary  move- 
ment that  will  come  suddenly.  A  revolutionary  movement 
would  not  be  desirable,  and  evolutionary  movements  do  not 
come  in  that  way.  Slowly,  here  a  little,  there  a  little,  line  up- 
on line,  and  precept  upon  precept,  will  the  high  ethical  and 
political  ideals  of  civilized  man  assert  themselves  and  take  on 
such  forms  as  may  be  necessary  to  their  fullest  accomplish- 
ment** 
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AN  OPBN  FORUM. 


This  Jonmal  is  Intended  to  furnish 
an  open  fonim  to  ererj  lawyer  for  the 
discussion  of  any  policy  or  proposition 
of  interest  to  the  Profession.  It  inrites 
a  free  interchange  of  views  upon  all  sutih 
topics  whether  they  agree  with  the  views 
of  Thb  Bab  or  not. 


Tun  Bab  goes  to  every  court  house 
in  the  State,  and  is  read  by,  probably, 
three-fourths  of  the  lawyers  of  the 
State,  and  thus  furnishes  not  only  a 
ready  medium  of  communication  oe- 
tween  members  of  the  Profession,  but 
of  unlfloatlon  of  the  Profession  on  all 
matters  of  common  concern,  which  Is 
its  prime  mission. 

Every  clerk  of  a  circuit  court  Is  the 
authorised  agent  of  Thb  Bab  in  his 
county,  and  has  the  subscription  bills 
in  his  possession,  and  will  receive  and 
receipt  for  all  money  due  on  that  ac- 
count, or  for  new  subscriptions,  and 
his  receipt  will  always  be  a  good  ao- 
qulttance  for  monep  due  Thb  Bab. 

Thb  Bab  is  fumidied  at  the  nominal 
rate  of  11.00  a  year,  which  Is  less  than 
the  cost  of  publication,  and  we  would 
like  to  have  the  name  of  every  lawyer  In 
the  State  on  our  subseriotlon  Uau 
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We  now  appreciate  the  foresight  of  the  mother  who  some- 
time ago  named  her  new  baby,  George-Frederick-Cook-Peary, 
saying  that  she  wasn't  going  to  take  any  chances! 


What  a  boon  it  would  be  to  have  only  an  authoritative  ju- 
dicial officer  to  take  depositions,  who  would  be  responsible 
for  the  maintenance  of  discipline  and  the  reception  or  exclu- 
sion of  testimony? 


The  Bar  extends  the  compliments  of  the  season  to  the 
Fraternity  as  a  body,  hoping  that  for  each  one  the  year  1910 
may  contain  full  3655^  days,  good  measure,  pressed  down, 
shaken  together,  and  running  over. 


Those  who  think  there  is  too  great  a  limit  given  to  the 
right  of  appeal  under  our  judicial  system,  will  probably 
change  their  minds  if  they  will  look  at  the  number  of  rever- 
sals in  the  list  of  cases  reported  in  this  Bar.  And  this  list  is 
not  exceptional,  but  shows  the  usual  proportion. 


About  the  only  point  the  peacemakers  agree  upon  by 
way  of  abolishing  war,  is  to  encase  themselves  in  armour. 
Every  new  battleship  makes  them  bubble  over  with  enthusi- 
asm for  peace.  Efvery  Cogressman  is  ready  to  vote  millions 
for  the  implements  of  war  because  he  is  a  man  of  peace.  It 
reminds  us  of  the  whiskey-soaked  toper  who  was  in  favor  of 
prohibition,  "but  agin  its  enforcement." 


New  Jersey  is  the  first  state  to  try  a  definite  reform- 
ation of  its  courts.  Five  of  the  ablest  lawyers  in  the  state 
prepared  the  scheme.  The  State  Bar  Association  endorsed 
it.  The  legislature  approved  it.  The  Judges  and  Lawyers  of 
the  State  conducted  a  campaign  for  its  adoption.    The  press 
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of  the  State  advocated  it.    And  the  voters  defeated  it  by  a 
decisive  majority. 


A  Kentucky  editor  referred  to  one  of  his  constituents,  the 
other  day,  as  a  "peacock,"  whereupon  the  peacock  strutted 
into  the  editorial  sanctum  and  broke  a  cane  over  the  editor's 
head.  Following  this  incident  promptly,  the  Governor  of 
Kentucky  granted  the  peacock  a  full  and  free  pardon  for  the 
act.  And  as  a  final  scene  in  the  play  the  editor  seeks  to  im- 
peach the  Governor  for  malfeasance  in  office.  That's  the 
way  they  do  things  in  old  Kentucky. 


We  don't  believe  in  a  boycott.  It's  a  very  mean  way  to 
vent  a  spite.  But  we  are  in  a  mood  to  lead 
a  boycott  against  the  newspapers  who  print  the 
first  part  of  an  article  on  the  first  page  and  the  last 
part  of  it  on  some  other  page.  That's  the  meanest,  most  ex- 
asperating thing  a  newspaper  ever  does.  If  a  boycott  is  ever 
justifiable  it  is  against  that  thing.  There  is  a  splendid  opening 
for  a  newspaper  which  will  be  decent  in  its  make-up. 
Everybody  wants  to  subscribe  for  it. 


Dr  Osier  once  told  a  company  of  medical  students  the 
master  word  of  life — the  word  which  is  the  open  sesame  to 
every  portal,  the  great  equalizer  in  the  world,  the  true  philoso- 
pher's stone,  which  transmutes  all  the  base  metal  of  humani- 
ty into  gold — the  word  which  makes  the  stupid  bright,  the 
bright  brilliant,  and  the  brilliant  steady,  the  word  in  the 
heart  which  makes  all  things  possible,  and  without  which  all 
is  vanity  and  vexation,  the  word  which  brings  hope  to  the  youth 
confidence  to  the  middle-aged,  repose  to  the  aged.  That  mas- 
ter word  is  work ;  and  if  in  the  period  of  youth  it  is  written 
on  the  heart  and  bound  on  the  forehead,  all  will  be  well. 

We  believe  that  advice  is  even  more  pertinent  to  the 
legal  than  the  medical  profession. 
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A  recent  New  York  decision  makes  a  point  of  interest  to 
a  great  many  people  at  this  time  of  the  year. 

It  charges  the  management  of  large  and  small  financial 
institutions  with  a  new  resposibility  in  accepting  checks  drawn 
by  an  officer  of  a  corporation  as  such  and  deposited  by  him  to 
his  private  account.  The  court  holds  that  in  such  a  transaction 
it  is  the  duty  of  the  bank  receiving  such  a  check  for  deposit 
to  make  inquiry  as  to  the  regularity  of  the  proceeding,  and 
that  a  bank  accepting  such  checks  and  paying  out  money  on 
them  to  the  personal  benefit  of  the  officer  who  drew  and  de- 
posited them  is  liable  to  the  corporation  on  whose  funds  the 
officer  has  drawn  if  reasonable  inquiry  would  have  revealed  the 
unlawfulness  of  the  officer's  action. 


THE  MAKING  OF  CITIZENS. 


A  contemporary  notes  that  Justice  Nathan  Miller  of  New 
York  recently  gave  lawyers  and  others  in  his  court  somewhat 
of  a  surprise  by  flatly  refusing  all  applications  for  citizenship. 
He  declined  to  give  papers  to  any  applicant  who  was  not  able 
to  show  sufficient  knowledge  of  the  Constitution  of  the  State 
to  be  able  to  cast  an  intelligent  vote.  It  is  a  singular  com- 
mentary that  such  action  on  the  part  of  a  judge  should  pro- 
voke any  comment  whatever,  for  it  should  be  the  usual  in- 
stead of  the  exceptional  thing.  Altogether  too  much  laxity 
has  been  shown  in  the  making  of  new  citizens.  To  give  the 
electoral  franchise  to  those  who  are  ignorant  of  the  principles 
of  the  government  under  which  they  are  to  live  is  to  foster 
electoral  crime.  To  use  the  apt  words  of  Justice  Miller: 
"An  ignorant  electorate  tends  to  be  a  corruptible  electorate; 
an  unintelligent  use  of  the  ballot  is  dangerous  to  the  success 
of  a  democratic  form  of  government."  Now  if  all  the  other 
judges  who  are  charged  by  law  with  the  duty  of  passing  upon 
this  class  of  applications  will  exercise  similar  severe  scrutiny 
— and  the  severer  the  better — we  may  soon  witness  a  most 
desirable  reform  in  the  making  of  new  citizens. 
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A  GOOD  PRECEDENT. 


One  of  the  judges  of  a  New  York  court  has  announced 
a  new  departure  in  the  appointment  of  the  "pick  of  the  bar" 
to  defend  persons  under  indictment  for  crime,  who  are  too 
poor  to  employ  counsel. 

Carrying  o.ut  this  policy  the  judge  recently  called  upon 
Wm.  B.  Hornblower,  DeLancy  Nicoll  and  Samuel  Untemyer 
to  conduct  the  defense  in  three  murder  cases. 

It  is  greatly  to  the  credit  of  these  eminent  lawyers  and 
to  the  legal  Profession,  that  they  each,  accepted  cheerfully 
and  without  any  begging  oflF. 

Moreover  one  of  the  cases,  that  to  which  Mr.  Untemyer 
was  appointed,  has  already  been  tried  and  his  client  acquit- 
ted. The  court  was  not  stingy  in  its  allowance  of  a  fee.  It 
awarded  the  attorney  $1,500.  He  said  that  it  had  cost  him 
$1,000  to  prepare  the  case,  and  he  would  give  the  other  $500 
to  some  charitable  purpose. 

In  other  words,  while  Mr.  Untemyer  does  not  seek  a 
criminal  practice  he  recognizes  the  true  attitude  of  a  member 
of  the  profession  to  a  case  like  this.    He  well  says : 

"As  soon  as  we  realize  that  the  defense  of  life,  liberty 
and  reputation  is  more  important  to  the  community  than  the 
mere  championship  of  money  interests,  there  will  be  a  change 
for  the  better.  In  every  civilized  country  except  our  own  the 
leaders  of  the  bar  are  proud  to  be  selected  to  defend  life, 
liberty  and  reputation^  while,  strange  to  say,  it  has  grown  to 
be  almost  a  reproach  in  this  city  to  find  a  man  engaged  in 
the  practice  of  criminal  law,  however  upright  and  able  he 
may  be.  As  a  result  we  are  to-day,  of  all  the  great  cities  of 
the  world,  without  a  recognized  leader  at  the  criminal  bar. 
What  a  contrast  to  the  days  when  men  like  Hamilton,  Web- 
ster, Beach  and  Fullerton  were  proud  of  the  distinction!" 

Moreover  if  the  traditions  of  the  profession  are  to  be 
maintained,  what  higher  obligation  can  rest  upon  the  lawyer 
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than  to  go  to  the  deferise  of  the  defenseless,  without  money 
and  without  price. 

We  need  a  reformation  on  both  sides  of  the  criminal 
business  of  our  court,  the  prosecution  and  the  defense. 

It  is  time  the  State  was  recognizing  the  propriety  of 
electing  to  the  high  and  responsible  office  of  State's  Attor- 
ney, men  of  professional  ability,  experience  and  character, 
who  would  conduct  the  State's  business  with  good  judgment 
and  discrimination — bringing  the  guilty  to  punishment  and 
seeking  to  protect  the  innocent  as  well. 

The  policy  of  putting  a  young  student  of  the  law,  with- 
out experience  and  often  without  capacity,  into  the  office  of 
prosecutor,  to  be  educated  at  the  State's  expense,  is  a  parody 
on  the  administration  of  the  law. 


THE  DIFFERENCE. 


The  New  York  Outlook,  of  which  ex-President  Roose- 
velt is  now  one  of  the  editors,  makes  a  very  just  and  accur- 
ate characterization  of  the  chief  trait  which  marks  the  differ- 
erence  between  the  administration  of  Mr.  Roosevelt  and  his 
successor,  Mr.  Taft: 

"When  a  desirable  course  of  action  was  proposed  to  the 
Roosevelt  Administration,  the  proposal  was  met  with  the 
question,  'Is  there  any  law  against  it?'  'No!'  'Then  go  ahead 
and  do  it.'  If  it  is  proposed  to  the  Taft  Administration,  the 
proposal  is  met  by  the  question,  'Is  there  any  law  for  it?' 
'No !'  then  we  must  ask  Congress  for  a  law.'  " 

It  can  only  be  said  that  one  Administration  is  more 
eager,  the  other  more  cautious;  one  puts  greater  emphasis 
on  results,  the  other  on  methods ;  one  is  impatient  to  achieve, 
the  other  waits  to  consider;  one  assumes  authority  if  it  has 
not  been  denied,  the  other  assumes  no  authority  until  it  has 
been  granted;  one  is  Napoleonic,  the  other  Fabian;  one  is 
militant,  the  other  legal;  both  seek  the  same  end,  both  are 
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progressive,  both  approve  the  proverb,  "Make  haste  slowly," 
but  one  lays  the  emphasis  on  "haste,"  the  other  on  "slowly," 
The  most  significant  thing  about  this  characterization  is 
that  it  is  made  to  commend  and  defend  the  Roosevelt  idea. 


A  GOOD  JOB. 


Some  criticism  has  been  made  of  President  Taft's  first 
appointment  to  the  U.  S.  Supreme  Bench. 

Judge  Lurton  is  65  years  old,  and  it  is  said  that  he  is  of 
the  age  to  retire  and  not  to  begin  an  official  term. 

These  critics  would  select  a  young  stripling  to  rollick 
around  is  one  of  the  highest  offices  of  the  nation  until  he 
could  be  educated  into  the  responsibilities  of  the  position, 
trusting  to  the  chances  that  he  might  ultimately  measure  up 
to  its  supreme  demands. 

If  there  is  any  office  in  the  nation  that  ought  not  to  be 
made  the  play,  of  experiment,  of  youth,  of  inexperience,  of  me- 
diocre ability,  of  immature  judgment  and  uncertain  ability, 
it  is  a  judgeship  either  on  the  Supreme  bench  or  any  other 
bench. 

The  man  who  occupies  that  position  ought  to  be  the 
ripest  lawyer,  the  most  accomplished  and  trusted  character 
among  the  citizens  of  the  Republic.  We  have  no  patience 
with  that  policy  that  would  put  a  man  on  the  bench  to  be 
educated.  This  is  the  age  of  the  young  man,  but  his  place  is 
not  on  the  bench. 

President  Taft  ought  to  know  a  judge  when  he  sees  him, 
and  in  our  judgment  he  has  made  one  of  the  most  judicious 
appointments  in  Judge  Lurton,  that  has  ever  been  made  to 
that  court.  He  takes  a  mature  judgment,  a  ripe  experience, 
and  a  high  character  to  that  exalted  office,  and  it  is  no  place 
for  any  smaller  man.  If  he  serves  the  country  for  five  years 
only  it  is  worth  while  to  have  him. 
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OUR  BREAD  AND  BUTTER. 


The  Secretary  of  Agriculture  tells  us  that  the  value  of 
the  products  of  Uncle  Sam's  farm  for  1909  is  no  less  than 
$8,700,000,000.  He  says  "the  crop  is  worth  as  much  as  the 
gold  and  silver  coin  issued  by  the  United  States,  plus  the 
billion  in  the  treasury  vaults."  But  we  will  bet  dollars  to 
peanuts  that  we  pay  more  for  our  bread  and  butter  this 
year  than  any  other  year  in  our  history,  and  more  than  in 
any  other  country  in  the  history  of  the  world.  We  will  go 
to  market  with  our  money  in  a  basket  and  bring  the  purchase 
home  in  our  vest  pocket. 

In  the  language  of  Mr.  Dooley,  "Where  are  we  now!" 

The  Consumer  is  on  the  griddle,  and  is  being  toasted  to 
a  brown.  He  squirms  but  never  squeals.  He  is  the  most  tol- 
erant person  since  Job. 

The  President  draws  on  his  statesmanship  to  explain 
that  we  have  more  people  than  ever  before,  and  we  are  min- 
ing more  gold  than  ever  before. 

These  explanations  may  explain,  but  they  are  not  en- 
tirely satisfactory  when  his  agricultural  colleague  in  the 
cabinet  tells  us  that  the  butcher  is  pocketing  38  per  cent  on 
his  meats,  and  the  farmer  is  selling  his  buttermilk  at  the  reg- 
ular price  of  cream ;  that  everybody  is  getting  rich  but  the 
consumer.  The  Congress  is  called  together  in  special 
session  to  revise  the  tariff  in  the  interest  of  the  consumer  and 
when  the  friends  of  this  measure  have  finished  the  job,  prices 
go  up  another  notch.  Now  we  have  had  a  revision  by  the 
friends  of  a  tariff,  and  the  protected  interests  conttinue  to 
pocket  the  protection  while  the  consumer  pays  the  freight. 
How  would  it  do  to  have  a  revision  by  the  enemies  of  a 
tariff  with  a  provision  that  the  price  of  protection  be  de- 
ducted from  the  price  of  the  article  to  the  consumer.  It  is 
said  to  be  a  good  rule  that  works  both  ways. 
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JUDGE  DOOLITTLE'S  ARTICLE. 


A  very  remarkable  paper  appears  in  this  number  of  The 
Bar — remarkable  for  its  frankn-ess  and  courage — ^by  a  very 
well-known  and  popular  judge. 

We  knew  that  such  a  paper  was  dormant  in  the  pigeon 
hole  of  a  member — we  ought  to  say  members — of  the  judici- 
ary of  West  Virginia,  and  we  have  been  poking  about  to 
find  one  with  the  courage  of  his  convictions,  to  bring  it  out. 

Now  we  have  it.    And  there  are  more. 

Judge  Doolittle,  says  in  a  private  note,  that  he  "hope? 
his  article  will  be  useful  in  atttracting  the  attention  of  critics 
who  may,  by  way  of  reply,  contribute  better  articles  to  The 
Bar. 

We  shall  be  disappointed  if  his  article  does  not  encour- 
age other  judges  who  are  of  a  like  mind,  to  come  to  his  sup- 
port and  allign  themselves  frankly  on  the  side  to  which  they 
belong. 

The  bar  of  the  state  is  interested  in  knowing  how  far 
the  judicial  timber  of  the  State  is  impregnated  with  this  in- 
sidious disease.  We  happen  to  know  that  there  is  a  large 
complement  of  the  membership  of  the  bar  of  this  State,  the 
individual  members  of  which  believe,  each  for  himself, 
that  his  particular  Judge  before  whom  he  chiefly 
practices,  is  a  pracitcal  exponent  of  the  new  re- 
ligion, to-wit:  that  a  Judge  is  more  or  less  a  law  unto  him- 
self— and  that  individual  lawyer  is  under  the  impression  that 
he  is  having  an  exceptional  experience,  and  that  other  judges 
are  not  so. 

We  also  happen  to  know  that  its  almost  impossible  to 
find  a  judge  who  believes  in  and  practices  this  new  religion 
on  the  bench,  who,  like  Judge  Doolittle,  is  unafraid  and  will- 
ing to  openly  avow  and  maintain  his  faith. 

Therefore  The  Bar  is  interested  in  disclosing  the  situa- 
tion as  it  is.  We  would  like  the  Profession  to  know  "where 
we  are  at"  on  this  question.    And  we  are  glad  to  have  Judge 
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Doolittle's  paper  as  making  a  bold,  square  issue  on  what 
we  believe  to  be  the  most  vital  question  that  concerns  the 
judicial  system  of  the  State — that  concerns  ultimately  the 
very  existence  of  our  judicial  system.  For  if  Judge  Doolit- 
tle's  position  is  correct,  then  it  is  only  a  question  of  time 
until  the  judicial  absorbes  the  legislative  department  of  our 
government,  and  the  legislative  department  will  have  to  sur- 
render or  fight. 

At  some  future  time  we  want  to  have  a  little  argument 
with  Judge-  Doolittle  in  these  pages — we  have  some  leading 
questions  we  desire  to  propound,  and  being  of  a  liberal  mind, 
he  will  not  overrule  a  leading  question;  and  neither  will  he 
lack  the  courage  to  answer  them. 

Just  now  we  are  interested  to  have  some  comments  from 
the  Profession.  The  Bar  is  wide  open  to  anyone  who  desires 
to  discuss  this  subject. 


THE  SUPREME  GIFT. 


Man  has  no  wings,  and  yet  he  can  soar  above  the  clouds. 
He  is  not  swift  on  foot,  and  yet  he  can  outspeed  the  fleetest 
hound  or  horse.  He  has  but  feeble  weapons  in  his  organiza- 
tion, and  yet  he  can  slay  or  master  all  the  great  beasts.  His 
eye  is  not  so  sharp  as  that  of  the  eagle  or  the  vulture,  and  yet 
he  can  see  into  the  farthest  depths  of  sidereal  space.  He  has 
only  very  feeble  occult  powers  of  communication  which  his 
fellows,  and  yet  he  can  talk  around  the  world  and  send  his 
voice  across  mountains  and  deserts.  His  hands  are  weak  things 
beside  a  lion's  paw  or  an  elephant's  trunk,  and  yet  he  can 
move  mountains  and  stay  rivers  and  set  bounds  to  the  wild- 
est seas.  His  dog  can  outsmell  him  and  outrun  him  and 
outbite  him,  and  yet  his  dog  looks'  up  to  him  as  to  a  god.  He 
has  erring  reasons  in  place  of  unerring  instinct,  and  yet  he 
has  changed  the  face  of  the  planet. 

Without  the  specialization  of  the  lower  animals — their 
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wonderful  adaption  to  particular  ends,  their  tools,  their  wea- 
pons, their  strength,  their  speed — man  yet  makes  them  all 
his  servants.  His  brain  is  more  than  a  match  for  all  the 
special  advantages  nature  has  given  them.  The  one  gift  of 
reason  makes  him  supreme  in  the  world. — ^Atlantic  Monthly. 


THE  OUTLOOK  FOR  REVISION. 


The  outlook  justifies  the  belief  that  in  the  very  near  fu- 
ture there  will  be  a  very  radical  reorganization  of  our  courts 
and  system  of  practice. 

President  Taft  is  committed  to  this  movement  and  he 
seems  very  active  and  intent  on  accomplishing  it.  The  Con-  ' 
gress  has  already  taken  it  up  and  several  bills  are  under  way 
to  this  end.  The  bar  associations  are  working  along  this 
line.  The  law  journals  are  making  it  a  specialty.  The  news- 
paper press  and  the  people  are  a  unit  in  demanding  it. 

The  only  influence  that  one  would  expect  to  see  most  ac- 
tive and  interested  for  or  against  the  movement  is  that  of 
the  individual  members  of  the  bar.  With  a  few  notable  ex- 
ceptions here  and  there  over  the  country  the  average  lawyer 
is  quiescent  and  passive — just  as  he  has  always  been  and  al- 
ways is  strangely,  about  the  defects  and  defeats  in  our  sys- 
tem which  he  meets  in  every-day  practice. 

It  is  a  movement  appealing  specially  to  the  members  of 
the  legal  Profession,  and  requiring  too,  their  knowledge  and  ex- 
perience to  frame  any  intelligent  and  efficient  system  of  legal 
procedure.  Yet  we  are  not  sure  that  all  lawyers  of  experi- 
ence and  ability  would  be  wise  in  such  a  work.  History 
shows  that  they  are  not.  And  the  average  layman  is  a  bull  in 
a  china  shop  when  dealing  with  such  a  matter.  Altogether 
the  situation  presents  a  most  important  and  delicate  work,  de- 
mandng  the  most  expert  and  skilful  workmen,  who  are  not 
on  the  job,  while  everybody  is  tinkering  with  it,  and  every 
blunderbus  thinks  he  is  equal  to  it,  and  there  is  a  consequent 
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menace  that  one  department  of  the  government  will  be 
thrown  into  "confusion  worse  confounded." 

The  chief  evils  of  our  existing  system  which  President 
Taft  attacks,  and  which  everybody  recognizes  as  the  just 
basis  of  the  universal  criticism,  are  the  delays  and  excessive 
costs  of  litigation. 

There  is  no  business  that  could  live  in  this  day  of  the 
world,  that  would  cling  to  the  methods  and  movements  of  a 
past  century.  It  could  not  meet  the  demands  of  the  new  or- 
der of  things,  of  a  new  era  and  entirely  new  conditions.  It 
would  be  buried  and  obliterated  under  a  cloud  of  ridicule. 
Nevertheless  that  is  the  relative  attitude  of  our  courts.  Every- 
thing has  advanced  and  improved  its  pace  but  the  courts. 
They  alone  stand  still,  hedged  in  by  a  barrier  of  hoary  pre- 
cedents so  venerable  and  venerated  that  seemingly  no  lawyer 
who  values  his  reputation  has  had  the  temerity  to  attack 
them.  It  has  required  a  national  sentiment  and  a  national 
revolution  to  bring  about  the  outspoken  universal  demand 
for  a  change. 

And  now  that  we  are  all  in  agreement  as  to  the  defici- 
ences  of  our  judicial  system,  the  important  concern  is  to 
agree  upon  the  remedies.  We  do  not  believe  that  the  rem- 
edies proposed  by  President  Taft  will  obtain  the  endorsement 
of  the  legal  Profession.  They  may  be  pushed  through  the 
lower  house  of  Congress  as  a  kind  of  political,  or  administra- 
tion measure,  but  the  lawyers  of  the  Senate  will  give  them 
check.  Nor  do  we  believe  they  would  be  acceptable  to  the 
country  if  put  into  practical  operation.  They  are  very  radi- 
cal in  their  nature,  and  eliminate  some  features  of  our  judi- 
cial system  that  the  people  will  not  consent  to  part  with — 
notably  the  free  right  of  appeal.  In  fact  there  is,  as  yet,  no 
comprehensive  proposition  or  substitute  for  our  existing  sys- 
tem that  has  met  with  general  approval  or  struck  the  popu- 
lar sense. 

It  has  been  well  said  that  any  improvement  in  legal  pro- 
cedure is  to  be  brought  about  by  vigilance  at  every  point,  and 
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not  as  the  result  of  any  special  fad  which  is  expected  to  give 
universal  and  perpetual  relief.  It  may  also  well  be  said  that 
any  sweeping  comparison  between  procedure  in  England  and 
procedure  here,  which  puts  our  courts  generally  at  a  disad- 
vantage, is  far  from  justifiable.  The  Engliish  courts  have 
certain  habits  which  would  not  be  tolerated  in  this  country; 
and,  moreover,  some  are  now  becoming  choked  with  business, 
so  much  so  as  to  cause  great  complaint.  Parliament  has  also 
been  compelled  by  a  sense  of  justice  to  give  in  criminal  cases 
a  universal  right  of  appeal,  which  theretofore  depended  on  the 
discretion  of  the  Attorney  General.  There  are  existing  evils, 
as  there  always  are  in  all  human  matters,  which  can  be  rem- 
edied, and  there  will  be  new  evils  springing  up  in  lieu  of  those 
now  existing  unless  vigilance  is  constantly  exercised  in  all 
directions. 


A  VERY  FRANK  AND  HONEST  AVOWAL  OF 
JUDICIAL  HETERODOXY. 


An  Interesting  Manifesto  by  Judge  Doolittle  of  Hunting- 
ton, W.  Va. 


TO  The  Bar: 

"What  are  the  true  limitations  of  a  Judge  in  dealing  with 
a  law,  precise  in  its  terms,  that  is  harsh  and  impolitic  in  its 
practical  application  to  a  particular  case?" 


The  management  of  The  Bar,  requests  me  to  contribute 
to  this  periodical  an  article  setting  forth  my  views  on  this 
question. 

It  is  a  practical  question  frequently  arising  to  perplex  the 
Judge  in  the  administration  of  justice. 

What  are  his  true  limitations  in  rendering  lawful  decis- 
ions between  man  and  man?  Must  he  always  follow  the  way 
as  blazed  by  the  Legislature  or  by  former  judges,  regardless 
of  the  fact  that  a  logical  decision,  in  the  light  of  authority,  will 
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actually  work  injustice?  Or  can  he  reasonably  hold  that, 
notwithstanding  the  precise  terms  of  a  statute,  "the  law  leaves 
something  to  the  discretion  of  a  just  and  wise  judge,"  and 
permits  him  to  render  a  decision  which  will  be  in  accord  with 
the  reason  and  spirit  of  the  enactment,  and  which  he  may 
reasonably  suppose  would  have  been  according  to  the  letter, 
had  the  Legislature  foreseen  the  occurrence  of  the  case  as 
developed  on  the  trial? 

Having  in  mind  the  fact,  that  my  practice  on  the  bench, 
has  not  always  been  in  accord  with  the  strict  rules  of  theore- 
tical law-writers,  (logical  enough  from  their  standpoint),  an 
other  question  arises, — Is  the  professor  spreading  a  net  for 
my  feet? 

The  theory  of  these  writers  is  that  an  impartial  judge 
will  strictly  apply  the  statute,  as  he  finds  it,  to  all  who  violate 
its  terms  or  come  within  its  provisions.  Such  writers  will 
perhaps  admit  that  a  law  is  bad  in  its  application  to  a  particu- 
lar case;  and  still  they  will  insist  that  the  judge  has  no  dis- 
cretion in  the  premises,  but  must  apply  the  law  as  declared  or 
enacted. 

They  quote  with  approval  the  opinion  of  President  Grant, 
that  the  best  way  to  get  rid  of  a  bad  law,  is  strictly  to  enforce 
it. 

One  distinguished  jurist  and  writer  deplores  the  loose 
application  of  laws  by  municipal  authorities,  and  ridicules  the 
idea  that  changed  conditions  and  circumstances  of  civic  com- 
munities should  ever  make  any  diflference  in  the  application 
of  laws  and  ordinances. 

He  says,  that  such  judicial  rulings  remind  him  of  the 
modern  minister  who  changed  the  lines  of  the  old  hymn, — 

"O,  may  my  heart  in  tune  be  found; 
Like  David's  harp  of  solemn  sound;" 

so  as  to  make  them  read, — 

"Oh,  may  my  heart  be  tuned  within, 
Like  David's  sacred  violin;" 
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and  that,  then,  the  new  chorister  to  make  the  reading  still 
more  modern,  changed  the  lines  to  read, — 

"Oh,  may  my  heart  go  diddle-diddle. 
Like  unto  David's  sacred  fiddle." 

Well,  it  is  easier  to  sit  back  in  the  congregation  and  criticise 
the  preacher,  than  it  is  take  the  pulpit  and  preach  acceptably 
to  the  other  critics. 

The  legal  writer,  who  insists  that  a  judge  should  apply 
the  law  according  to  its  letter,  without  qualifying  or  modify- 
ing its  application  to  a  particular  case,  although  harsh  and 
impolitic  under  the  special  circumstances,  will  when  he  be- 
comes judge  of  a  court  of  record,  often  find  it  difficult  to 
practice  what  he  has  been  preaching. 

If  a  bad  law  is  to  be  strictly  enforced,  in  order  that  it 
may  speedily  be  repealed,  according  to  President  Grant's 
theory,  then  it  is  not  improbable  that  many  persons  will  be 
subjected  to  rigorous  penalties,  who,  morally  speaking,  are 
innocent  of  crime. 

According  to  Blackstone,  when  he  wrote  his  Commentar- 
ies, there  were, — "Among  the  variety  of  actions  which  men 
are  daily  liable  to  commit,  no  less  than  one  hundred  and 
sixty,  declared  by  Act  of  Parliament  to  be  without  benefit  of 
clergy ;  or,  in  other  words,  to  be  worthy  of  instant  death ;" — 
many  of  which  offenses  are,  in  England,  now  punished,  if  at 
all,  only  by  fine  or  imprisonment.  Hundreds  of  prisoners 
were  saved  from  capital  punishment  by  the  favorable  rulings 
of  the  judges  who,  through  compassion,  found  ways  for  the 
prisoners  to  escape  the  dreadful  penalty.  Of  course,  it  often 
happened  that  a  judge  of  stern  and  merciless  temperament, 
without  fear  or  favor,  enforced  the  law  strictly  against  the 
prisoner; — 

"I  am  for  law :  he  dies." 

The  modem  critic,  with  his  pen,  calls  for  the  strict  en- 
forcement of  the  law  without  allowing  any  deviation  from 
the  strait  and  narrow  way  prescribed  by  the  Legislature.  He 
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cannot  logically  approve  of  the  humanity  of  those  English 
Judges  who  refused  to  inflict  the  death  penalty  against  per- 
sons guilty  of  no  serious  crime.  Had  he  been  with  Moses  in 
the  wilderness,  he  would  have  assisted  in  stoning  to  death 
the  Israelite  found  gathering  sticks  on  the  Sabbath  day.  And 
when  he  becomes  Judge,  he  will  not  be  able  to  read  between 
the  lines  of  any  criminal  statute,  the  doctrine  pioclaimed  by 
the  Saviour  of  men,  "Blessed  are  the  merciful ;  for  they  shall 
obtain  mercy." 

I  have  not  yet  attempted  to  answer  the  question  pro 
pounded  by  the  law  professor;  and  before  doing  so,  let  us 
imagine  that  the  advocate  of  a  strict  enforcement  of  the  law 
is  a  judge  presiding  at  the  trial  of  a  few  cases. 

Suppose  he  were  the  presiding  Judge  at  the  trial  of  a 
score  of  college  students  indicted  under  the  "Red  Men's 
Act,"  (Sections  9,  10  and  11  of  Chapter  148  of  the  West  Vir- 
ginia Code),  for  conspiring  to  punish  another  person  or  to 
take  and  carry  away  his  property;  and  it  were  proved  upon 
the  trial  that  the  boys  had,  pursuant  to  such  conspiracy, 
tumbled  a  policeman  in  the  mud  and  had  taken  and  carried 
away  his  billy. 

Would  his  Honor  in  this  case,  strictly  enforce  the  law 
and  send  the  boys  to  the  penitentiary  for  not  less  than  two 
nor  more  than  ten  years?  Or,  to  avoid  the  necessity  of  the 
statutory  punishment,  would  he,  in  the  first  instance,  sug- 
gest to  the  prosecuting  attorney,  that  the  indictment  be  nollied, 
or  that  the  boys  be  allowed  to  confess  to  assault  and  battery? 
Or  would  his  rulings  and  instructions,  during  the  trial,  be  so 
favorable  to  the  defendants,  that  the  jury  catching  the  idea  of 
the  Judge,  would  find  them  not  guiltty?  Or  would  he  set 
aside  the  verdict, 

Section  9  of  Chapter  151  of  the  Code  reads  as  follows: 

"If  any  person  playing  at  any  game,  or  making  a  wager, 
or  having  a  share  in  any  stake  or  wager, 
or  betting  on  the  hands  or  sides  of  others  playing  at  any 
game  or  making  a  wager,  shall  cheat  or  by  fraudulent  means 
win  or  acquire  for  himself  or  another,  money  or  other  valu- 
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able  thing,  he  shall  be  confined  in  jail  not  more  than  one 
year,  and  fined  not  less  than  five  times  the  value  of  the  mon- 
ey or  thing  won  or  acquired." 

Now,  suppose  our  strict  constructionist  were  presiding  at 
the  trial  of  a  bevy  of  young  ladies  who  had  been  indicted  un- 
der this  statute,  for  cheating  and  fraudulently  winning  the 
prize,  at  bridge,  whist  or  other  game  of  cards  played  at  some 
party  or  reception.  If  his  practice  were  in  accord  with  his 
theory,  and  if  a  jury  of  twelve  puritans — ^not  a  cavalier  among 
them — found  the  prisoners  guilty  as  charged  in  the  indictment^ 
the  Judge  would  fine  them  five  times  the  value  of  the  prize^ 
and  send  them  to  jail — perhaps  for  twelve  months ; —  that  the 
prisoners  while  in  jail  should  do  no  further  mischief;  that 
while  there  they  could  amend  their  conduct;  and  that  by  the 
example  of  their  punishment,  others  should  take  warning  and 
refrain  from  violating  the  law — the  three-fold  object  of  punish- 
ment. 

Chapter  92  of  the  Code  provides,  that  if  it  be  found  by 
the  jury  that  waste  has  been  wantonly  committed  by  any  ten- 
ant of  land,  judgment  shall  be  for  three  times  the  amount  of 
damages  assessed  by  the  jury.  Would  our  theoretical  judge 
in  this  case,  hew  tothe  line,  instruct  the  jury  that  they  must 
assess  the  actual  damages,  if  any,  regardless  of  the  statutory 
penalty?  and  after  the  verdict  had  been  returned  for  such 
actual  damages,  say  $500,000,  would  he  render  judgment  in 
favor  of  the  plaintiff  and  against  the  defendant  for  $1,500.00? 
Or,  would  his  Honor,  seeing  the  hardship  of  the  case,  play 
false  to  his  own  theory,  and  so  rule  upon  the  trial,  that  the 
jury  knowing  the  law  and  his  apparent  feelings,  would  hold 
down  the  damages,  so  that  judgment  for  three  times  the 
amount,  would  only  be  just  and  proper  compensation  for  the 
plaintiff's  injury? 

Again,  we  will  suppose  the  State  were  to  institute  pro- 
ceedings at  law  to  forfeit  the  charter  of  a  corporation  for  its 
nonfeasance,  or  failure  to  comply  with  some  statutory  re- 
quirement— failure  due  to  the  carelessness  or  negligence  of 
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some  corporate  official  and  not  chargeable  to  innocent  stock- 
holders. Would  our  strict  constructionist  on  the  bench,  who 
had  on  paper,  advocated  a  strict  enforcement  of  the  law,  be 
unmindful  of  the  facts,  that  the  corporation  under  fire,  had 
been  intrusted  with  the  earnings  of  many  individuals?  That 
with  their  money,  it  had  built  up  a  valuable  business  and  an 
active  going  concern ;  and  that,  if  the  charter  were  forfeited, 
it  would  mean  financial  loss  and  ruin  to  the  stockholders? 
While  he  might  believe  that  this  soulless  corporation,  if  it 
were  possible,  ought  on  general  principles  to  be  damned, 
nevertheless,  he  would,  we  think,  righteously  conclude  that 
its  sins  of  commission  or  omission,  ought  not  to  be  unneces- 
sarily visited  on  the  stockholders. 

And  with  this  equitable  idea  in  his  mind,  he  would  study 
the  Act  to  see  whether  its  language  was  mandatory  or  only 
directory;  and  he  would  carefully  consider  whether  the  non- 
feasance was  prejudicial  to  the  rights  of  the  State.  And,  in 
our  opinion,  he  would  not  render  judgment  of  forfeiture,  un- 
less demanded  by  the  law  and  the  very  right  of  the  cause. 

But  what  are  the  lawful  limitations  of  the  Judge's  au- 
thority in  such  cases?  I  answer  in  the  words  of  Blackstone, 
as  found  in  the  first  book  of  his  Commentaries,  at  section 
sixty-one : — 

"But,  lastly,  the  most  universal  and  eflFectual  way  of  dis- 
covering the  true  meaning  of  a  law,  when  the  words  are  du- 
bious, is  by  considering  the  reason  and  spirit  of  it;  or  the 
cause  which  moved  the  Legislature  to  enact  it.  For  when  this 
reason  ceases,  the  law  itself  ought  likewise  to  cease  with  it. 
*****  From  this  method  of  interpreting  laws,  by  the  rea- 
son of  them,  arises  what  we  call  equity,  which  is  thus  defined 
by  Grotius: — 'The  correction  of  that  wherein  the  law  by  rea- 
son of  its  universality  is  deficient.'  For  since  in  laws,  all  cas- 
es cannot  be  foreseen  or  expressed,  it  is  necessary  that  when 
the  general  decrees  of  the  law  come  to  be  applied  to  par 
ticular  cases,  there  should  be  somewhere  a  power  vested,  of 
defining  those  circumstances,  which,  had  they  been  foreseen, 
the  Legislature  himself  would  have  expressed.  And  these  are 
the  cases  which  according  to  Grotius,  lex  not  exacte  definit, 
sed  arbitrio  boni  viri  permittit." 
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Blackstone,  in  this  connection,  is  not  speaking  of  technical 
equity  as  administered  by  courts  of  chancery,  but  of  what  has 
been  termed  the  "equity  of  the  statute,"  as  administered  by 
courts  of  law. 

Blackstone's  exposition  of  the  law,  in  this  respect,  has 
been  assailed  by  numerous  courts  and  text-writers.  That 
judge,  who  is  one  of  these  critics,  will,  in  the  trial  of  cases, 
probably,  but  inconsistently  with  his  own  theory,  do  indirect- 
ly what  Blackstone  affirms  is  within  his  lawful  authority. 

He  will  qualify  the  literal  meaning  of  a  harsh  and  impo- 
litic statute,  or  abate  its  rigor,  by  his  rulings  upon  the  trial; 
by  directing  a  verdict;  by  requiring  the  plaintiff  to  reduce 
the  damages  assessed  by  the  jury;  by  setting  aside  the  ver- 
dict; or  by  other  means  known  by  the  experienced  judge. 

As  a  practical  rule  to  guide  us  in  the  administration  of 
justice,  I  believe  the  text  of  the  great  commentator  is  right. 

For  example,  in  trying  indictments  charging  the  unlaw- 
ful carrying  of  weapons,  I  would  not,  "for  the  first  oflfense," 
fine  a  man  fifty  dollars  and  send  him  to  jail  for  six  months, 
because  he  had  carried  his  razor  to  a  barber  shop  to  have  it 
sharpened;  nor  for  chasing  with  pistol  in  hand,  a  mad  dog 
out  of  a  yard  and  shooting  him  on  another  man's  land  or  on 
the  public  road ;  nor  for  using  a  revolver,  in  arresting  a  burg- 
lar and  marching  him  to  the  office  of  a  justice  of  the  peace; 
nor  would  I  fine  a  man  fifty  dollars  and  send  him  to  jail  for 
six  months  (if  STATE  vs.  TAPIT,  52  West  Va.  had  been  re- 
versed and  had  not  been  affirmed),  for  carrying,  at  the  re 
quest  of  the  owner,  and  from  his,  the  carrier's  boarding-house 
to  a  repair-shop,  a  broken  revolver  that  would  not  shoot; 
because,  in  my  opinion,  these  cases  would  not  come  within 
the  reason  and  spirit  of  the  enactment. 

In  conclusion,  I  hope  that  my  adversaries,  in  this  opinion, 
will  not  conclude  that, — 

"Faith,  I  have  been  a  truant  to  the  law. 
And  never  yet  could  frame  my  will  to  it; 
And  therefore  frame  the  law  unto  my  will." 

EDWARD  S.  DOOLITTLE. 
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A  PUZZLING  QUESTION  OF  TAXATION  IN  THE  CIR- 
CUIT  COURT  OF  OHIO  COUNTY. 


Appeal  of  C.  H.  Copp  and 
others  from  assessment 
on  old  Post  OflSce 
property. 


Opinion  of  Judge  Nesbit  setting  aside  assessment. 


At  public  sale  held  on  July  24,  1908,  the  old  Post  OflSce 
property  was  bid  in  by  appellants  at  the  price  of  $118,500,  the 
bidders  electing  to  pay  one-fourth  in  cash  and  the  balance  in 
three  annual  payments.  This  bid  was  accepted  hy  the  United 
States  Government,  and  on  August  13th,  1908,  a  formal  con- 
tract for  the  sale  of  said  property  by  the  Government  to  the 
appellants  was  executed. 

It  is  further  provided  that  if  the  purchasers  at  any  time 
make  default  for  a  period  of  thirty  days  in  the  payment  of 
any  of  the  installments  or  fail  or  neglect  to  fulfill  any  of  their 
agreements  the  Government  shall  have  the  right  to  resell. 

In  the  contract  the  Government  agrees  to  convey  the  pro- 
perty to  the  purchasers  after  all  payments  have  been  made 
according  to  the  terms  of  the  contract,  the  deed  to  be  by 
quit-claim. 

Under  this  contract  the  appellants  took  possession,  and 
are  deriving  revenue  from  the  premises.  None  of  the  de- 
ferred installments  of  purchase  money  has  been  paid. 

The  question  to  be  decided  is  this,  may  state,  county, 
district  and  municipal  taxes  be  lawfully  assessed  against  this 
property  in  the  names  of  the  appellants? 

In  reaching  a  conclusion  upon  this  question  I  have 
looked  to  the  Federal  decisions  only  for  the  reason  that  the 
question  presented  is  purely  a  federal  one, — a  question  in- 
volving the  respective  rights  and  powers  of  distinct  sover- 
eignties, rather  than  one  arising  under  the  interpretation  of 
state  laws.  Of  such  questions  the  Supreme  Court  of  the 
United  States  is  the  final  arbitor. 

No^  in  the  early  case  of  McCulloch  vs.  Maryland,  4 
Wheaton,  at  page  429,  Chief  Justice  Marshall  says  that  "All 
subjects  over  which  the  sovereign  power  of  a  state  extends, 
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are  objects  of  taxation ;  but  those  over  which  it  does  not  ex- 
tend, are  upon  the  soundest  principle,  exempt  from  taxation. 
This  proposition  may  almost  be  pronounced  self  evident. 
The  sovereignty  of  a  state  extends  to  everything  which  ex- 
ists by  its  own  authority,  or  is  introduced  by  its  permission ; 
but  does  it  extend  to  those  means  which  are  employed  by 
congress  to  carry  into  execution  powers  conferred  on  that 
body  by  the  people  of  the  United  States?  We  think  it  de- 
monstrable that  it  does  not.  Those  powers  are  not  given  by 
the  people  of  a  single  state.  They  are  given  by  the  people 
of  the  United  States,  to  a  government  whose  laws,  made  in 
pursuance  of  the  Constitution  are  declared  to  be  supreme. 
Consequently,  the  people  of  a  single  state  cannot  confer  a 
sovereignty  which  will  extend  over  them." 

Further  on  in  the  same  case  the  Chief  Justice  says  (p. 
430),  "We  are  not  driven  to  the  perplexing  inquiry,  so  unfit 
for  the  judicial  department,  what  degree  of  taxation  is  the 
legitimate  use,  and  what  degree  may  amount  to  the  abuse 
of  the  power.  The  attempt  to  use  it  on  the  means  employed 
by  the  government  of  the  Union,  in  pursuance  of  the  Consti- 
tution, is  itself  an  abuse,  because  it  is  the  usurpation  of  a 
power  which  the  people  of  a  single  state  cannot  give.  We 
find  then,  on  just  theory,  a  total  failure  of  this  original  right 
to  tax  the  means  employed  by  the  government  of  the  Union, 
for  the  execution  of  its  powers." 

This  language  is  strong,  "  A  total  failure  to  tax  the  means 
employed  by  the  government  of  the  Union  for  the  execution 
of  its  powers." 

This  principle  is  recognized  and  accepted  as  correct  in 
the  long  line  of  cases  dealing  with  the  subject  and  following 
the  case  just  cited,  and  may  be  regarded  as  settled  law. 

Now  the  establishment  of  post  offices  and  post  roads  is 
a  power  conferred  upon  congress  by  the  constitution.  It  is 
one  of  the  means  employed  by  the  government  of  the  Union. 
This  power  necessarily  involves  the  right  to  own  and  control 
property  for  the  purpose  in  view ;  for  otherwise  sovereignty  in 
that  respect  would  be  incomplete  and  imperfect,  and  subject 
to  superior  sovereignty  in  the  state  where  the  property  is 
located, — an  impossible  condition. 

But,  it  is  said,  the  government  has  sold  this  particular 
piece  of  property  and  it  is  no  longr  a  part  and  parcel  of  the 
means  employed  by  the  government.  On  this  subject  the  Su- 
preme Court  of  the  United  States  has  ruled  with  great  clear- 
ness.   Notwithstanding  the  fact  that  the  legal  title*  to  feder- 


Digitized  by  CjOOQIC 


24  THE    BAR 


al  property  still  remains  in  the  government,  such  property- 
may  be  taxed  in  the  name  of  the  purchaser  and  he  will  not 
be  permitted  to  hide  behind  the  government's  legal  title. 

In  Wisconsin  R.  Co.  vs.  Price  Co.,  133  U.  S.  496;  10  Sup. 
Ct.  Rep.  341,  Mr.  Justice  Field  uses  this  language,"  *  *  *  * 
Where  congress  has  prescribed  the  conditions  upon  which 
portion  of  the  domain  may  be  alienated,  and  provided  that 
upon  the  performance  of  the  conditions  a  patent  of  the  Unit- 
ed States  shall  issue  to  the  donee  or  purchaser,  and  all  such 
conditions  are  complied  with,  the  land  alienated  being  dis- 
tinctly defined,  it  only  remaining  for  the  government  to  issue 
its  patent,  and  until  such  issue  holding  the  legal  title  in 
trust  for  him,  who  in  the  meantime  is  not  excluded  from  the 
use  of  the  property,  *  *  *  then  the  donee  or  purchaser  will 
be  treated  as  the  beneficial  owner  of  the  land,  and  the  same 
be  held  subject  to  taxation  as  his  property.  This  exception 
to  the  general  doctrine  is  founded  upon  the  principle  that  he 
who  has  the  right  to  property,  shall  not  be  permitted  to  use 
the  legal  title  of  the  government  to  avoid  his  just  share  of 
state  taxation.'*  This  proposition  seems  to  be  well  settled. 
See  Carroll  vs.  Saflford,  3  How.  441 ;  W.  P.  Ry.  Co.  vs.  Pat- 
terson, 154  U.  S.  130;  14  Sup.  Ct.  Rep.  977;  Hussman  vs. 
Durham,  165  U.  S.  144;  17  Sup.  Ct.  Rep.  253;  Maish  vs.  Ari- 
zona, 164  U.  S.  609:  17  Sup.  Ct.  Rep.  193. 

But  it  seems  to  be  equally  well  settled  that  this  doctrine 
applies  only  to  cases  where  the  equitable  title  of  the  pur- 
chaser has  become  complete,  to  the  exclusion  of  all  equity 
in  the  government,  without  anything  more  to  be  paid  or  any 
act  done  going  to  the  foundation  of  the  purchasers  right  to 
his  deed. 

In  the  very  case  of  Wis.  Cent.  Ry.  Co.  vs.  Price  County, 
above  quoted.  Justice  Field  limits  the  operation  of  the  rule, 
or  rather  the  exception,  there  laid  down,  to  cases  where  the 
alienee  is  possessed  of  the  full  equitable  title  and  of  a  per- 
fected right  to  the  legal  title,  in  other  words,  where  "all  such 
conditions  are  complied  with,  *  *  *  it  only  remaining  for 
the  government  to  issue  its  patent,  and  until  such  issue 
holding  the  legal  title  in  trust  for  him,  who  in  the  meantime 
is  not  excluded  from  the  use  of  the  property, — in  other  words 
when  the  government  has  ceased  to  hold  any  such  right  or 
interest  in  the  property  as  to  justify  it  in  withholding  a  pat- 
ent from  the  donee  or  purchaser,  and  it  does  not  exclude  him 
from  the  use  of  the  property." 

In  Hussman  vs.  Durham,  above  cited,  Mr.  Justice  Brew- 
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er  says,  "while  it  is  undoubtedly  true  that  when  the  full 
equitable  title  has  passed  from  the  government,  even  prior  to 
the  issue  of  a  patent  conveying  the  legal  title,  the  land  is 
subject  to  state  taxation,  vet  until  such  equitable  title  has 
passed,  and  while  the  land  is  still  subject  to  the  control  of 
the  government,  it  is  beyond  the  reach  of  the  state's  power 
to  tax." 

In  the  case  of  Maish  vs.  Arizona,  also  above  cited,  it 
is  a  distinct  ground  of  the  holding  of  the  court  to  the  effect 
that  the  objection  to  the  taxing  of  the  lands  is  not  sustained, 
that  there  was  no  showing  made  that  the  Mexican  grant 
of  the  lands  was  not  a  "perfect  grant,"  giving  the  patentee 
full  equitable  title. 

In  Carroll  vs.  Safford,  also  above  cited,  in  which  lands 
sold  by  the  government  but  for  which  patents  had  not  yet 
issued,  were  held  properly  taxable,  it  is  distinctly  stated,  and 
is  one  of  the  grounds  of  the  decision,  that  the  lands  had  been 
fully  paid  for.  Justice  M'Lean  says,  "When  the  land  was 
purchased  and  paid  for,  it  was  no  longer  the  property  of  the 
United  States,  but  of  the  purchaser."  Again,  he  says,  "Sup- 
pose the  officers  of  the  government  had  sold  a  tract  of  land, 
recived  the  purchase  money,  and  issued  a  patent  certificate, 
can  it  be  contended  that  they  could  sell  it  again,  and  convey 
a  'Pfood  title?  They  could  no  more  do  this  than  they  could 
sell  land  a  second  time  which  had  been  previously  patented." 

In  Railway  Co.  vs.  Prescott,  16  Wal.  603.  the  Supreme 
Court  of  the  United  States  distinctly  decided  that: 

"Although  lands  sold  by  the  United  States  may  be  taxed 
before  the  government  has  parted  with  the  legal  title  by  is- 
suing a  patent,  this  principle  is  ta  be  understood  as  appli- 
cable only  to  cases  where  the  right  to  the  patent  is  com- 
plete, and  the  equitable  title  fully  vested  without  anything 
more  to  be  paid  or  any  act  done  going  to  the  foundation  of 
the  right." 

In  Railway  Co.  vs.  McShane,  22  Wal.  444,  the  holding 
just  quoted  is  unqualifiedly  re-affi(rmed.  In  that  case  the 
court  on  page  462  expressly  holds  that  the  payment  of  mere 
costs  of  surveying  was  a  condition  precedent  to  the  right 
to  receive  a  patent,  and  that  until  such  payment  was  made 
the  equitable  title  of  the  alienee  is  incomplete,  and  that, 
therefore  the  lands  were  not  taxable  in  the  name  of  the 
alienee. 

The  doctrine  of  the  Prescott  and  McShane  cases  was  re- 
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affirmed  in  the  later  case  of  Colorado  Co.  vs.  Commissioners, 
95  U,  S.  259.  .    . 

The  Tax  Commissioner  quotes  in  support  of  his  conten- 
tion that  the  property  in  question  may  lawfully  be  taxed  the 
following  from  Gray  on  Limitation  of  the  Taxing  Power: 

"In  the  case  of  public  lands  the  rule  does  not  except 
land  which  has  been  sold  but  not  patented,  that  is,  lands 
as  to  which  the  equitable  title  has  passed  out  of  the  federal 
government  while  it  still  has  the  naked  legal  right.  Such 
lands  are  taxable  by  the  states." 

I  have  not  had  access  to  the  volume  quoted,  but  it  is 
clear  from  the  federal  cases  above  cited  and  quoted  that  this 
paragraph  is  to  be  read  in  the  light  of  the  repeated  holding 
of  the  Supreme  Court  of  the  United  States,  that  in  order  to 
render  such  lands  taxable  it  is  necessary  that  the  full  equit- 
able title  has  passed,  and  that  nothing  remains  to  be  done  by 
the  purchaser  to  entitle  him  to  a  deed  or  patent  giving  him 
the  legal  title. 

That  is  not  the  case  here.  Equity  oi  the  most  substan- 
tial kind  is  retained  by  the  government.  Only  one-fourth  of 
the  purchase  money  has  been  paid.  The  government  holds  a 
lien  to  the  extent  of  three-fourths  of  the  purchase  price.  It 
retains  the  right  to  oust  the  possession  of  the  purchasers  up- 
on default  in  complying  with  any  one  of  several  conditions. 
It  retains  a  right  of  superintendency  of  repairs  and  altera- 
tions. It  retains  the  right  to  re-sell  upon  default.  This  is 
more  than  mere  naked  legal  title.  It  is  a  substantial  equitable 
interest,  superior  to  the  equity  of  the  purchasers  in  case  de- 
fault is  made. 

Counsel  for  the  State  suggest  that  what  would  happen 
in  case  this  property  were  sold  by  the  State  for  the  non- 
payment of  taxes  is  not  important,  and  should  not  affect  its 
taxability.  He  says  that  this  land  would  be  treated  in  just 
the  same  way  as  any  other  land  returned  delinquent  and  sold, 
and  that  in  selling  the  property  the  state  would  only  convey 
such  title  as  the  appellants  had  to  it  when  it  was  returned 
delinquent.  He  says  that  the  interest  of  the  federal  govern- 
ment would  remain  unimpaired.  In  support  of  this  conten- 
tion Smith  vs.  Lewis,  2  W.  Va.  39,  is  cited.  All  that  need 
be  said  in  this  connection  is  that  the  law  of  Smith  vs.  Lewis 
is  no  longer  the  law  of  West  Virginia.  The  legislature 
changed  the  law  in  that  regard  when  it  enacted  section  25 
of  chapter  31  of  the  Code.  In  that  section  we  find  this  lan- 
guage : 
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"If  at  the  time  of  such  sale  the  real  estate  sold  be  under 
a  mortgage  or  deed  of  trust,  or  there  be  any  other  lien  or 
encumbrance  thereon,  and  the  mortgagee,  trustee,  cestuique 
trust,  or  person  holding  any  such  lien  or  encumbrance,  shall 
fail  to  redeem  the  same  within  the  time  prescribed  by  the 
fifteenth  section  of  this  chapter,  then  all  the  right,  title  and 
interest  of  such  mortgagee,  trustee,  cestique  trust,  and  of 
the  person  or  persons  holding  any  such  lien  on  the  real  es- 
tate so  sold  and  not  redeemed,  shall  pass  to  and  be  vested 
in  the  grantee  in  such  deed;  and  his  title  to  the  premises 
shall  in  no  way  be  affected  or  impaired  by  any  such  mort- 
gage, deed  of  trust,  lien  or  encumbrance." 

Thus  under  the  express  provision  of  a  statute  of  our 
state,  a  sale  of  this  property,  for  delinquent  taxes  would  di- 
vest the  United  States  government  of  all  its  interest.  Here 
we  have  a  direct  conflict  between  the  state  government  and 
the  federal  government.  Under  the  cases  above  cited  this 
conflic  must  be  resolved  against  the  right  of  the  state  to  tax 
the  property  in  question. 

It  cannot  be  said  that  only  the  interest  of  the  appellants 
is  taxed  and  that  the  interest  of  the  government  is  left  free. 
In  the  first  place,  the  assessment  is  made  at  the  full  value 
of  the  whole  property.  In  the  second  place  there  is  no  pro- 
vision of  West  Virginia  law,  of  which  I  am  aware,  which 
would  authorize  the  separate  assessment  of  one  equitable 
interest  in  an  entire  property.  Our  law  says  that  the  assess- 
ment shall  be  made  in  the  name  of  the  person  in  possession 
of  the  immediate  freehold,  and  that  unless  he,  or  some  other 
person  interested  in  the  property  pay  the  taxes  so  assessed, 
the  whole  property  shall  be  sold  including  the  interest  of 
everybody  concerned,  whether  as  owner,  trustee,  mortgagee, 
cestuique  trust,  lien  holder  or  otherwise;  and  that  the  pur- 
chaser shall  take  the  property  free  of  the  claims  of  all  such 
persons. 

The  case  of  Baltimore  etc.  Dty  Dock  Co.  vs.  Baltimore, 
25  Sup.  Ct.  Rep.  50,  cited  by  counsel  for  the  state,  I  jegard 
as  not  in  point  here  for  two  reasons  distinctly  pointed  out 
in  that  case  by  Mr.  Justice  Holmes.  First,  the  assessment 
in  that  case  was  not  made  against  the  whole  property,  but 
only  a^^ainst  the  interest  of  the  dock  company;  second,  in 
that  case  the  interest  of  the  United  States  in  the  land  In 
question  was  a  mere  condition  subsequent  which  might  never 
take  hold,  and  not  a  present  interest  in  the  rem.  In  this  case 
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the  interest  is  a  present  subsisting  Hen  and  power  of  control 
to  secure  the  payment  of  the  balance  of  purchase  money,  and 
besides  the  legal  title  is  retained. 

I  am  of  opinion  that  the  assessment  in  question  is  in- 
valid, and  should  therefore  be  set  aside. 


A  kind  old  gentleman,  seeing  a  very  small  boy  carrying  a  lot  of 
newspapers  under  his  arm,  was  moved  to  pity. 

"Don't  all  those  papers  make  you  tired,  my  boy?" 

"Nope,"  the  mite  cheerfully  replied.     "I  can't  read." — Youth's 
Companion. 


A  physician,  upon  opening  the  door  of  his  consulting  room, 
asked:    "AVTho  has  been  waiting  longest?" 

"I  have,"  spoke  up  the  tailor;  "I  delivered  your  clothes  three 
weeks  ago." — The  Argonaut. 


Some  years  ago,  a  man  in  Nantucket  was  tried  for  a  petty 
offense,  and  sentenced  to  four  months  in  jail.  A  few  days  after  the 
trial  the  judge  who  had  imposed  sentence,  in  company  with  the 
sheriff,  was  on  his  way  to  the  Boston  boat,  when  they  passed  a  man 
busily  engaged  in  sawing  wood. 

The  man  stopped  his  work,  touched  his  hat  politely,  and  said: 
"Good  morning,  your  honor." 

The  judge,  after  a  careful  survey  of  the  man's  face,  asked: 
"Isn't  that  the  man  I  sentenced  to  jail  a  few  days  ago?" 

"Yes,"  replied  the  sheriff,  with  some  hesitation,  "that's  the 
man.  The  fact  is,  Judge,  we — er — we  don't  happen  to  have  any- 
body else  in  jail  just  now,  so  we  thought  it  would  be  a  sort  of  use- 
less expense  to  hire  some  one  to  keep  jail  four  months  just  for  this 
one  man.  So  I  gave  him  the  jail  key  and  told  him  it  would  be  all 
right  if  he'd  sleep  there  o'  nights." — Harper's  Weekly. 
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West  Virginia  Court  of  Appeals 


Decisions  Handed  Down  at  the  Last  Term 


Reported  Especially  for  the  Bar 


Appearing  Here  £or  the  First  Time   in  Print 


RITCHIE    LUMBER    CO.    v.    NUTTER. 

Wood    County.      Reversed    and    Remanded. 
Williams,  Judge. 

SYLLABUS. 

1.  It  is  essential  to  the  validity  of  a  tax  deed  that  the  delin- 
quent list  should  have  been  returned  to  the  office  of  the  clerk  of 
the  county  court,  before  a  sale  of  the  land,  and  by  him  recorded  in 
a  permanent  book  to  be  kept  in  his  office  for  that  purpose,  and 
thereby  made  a  part  of  the  proceedings  of  record  in  his  office  af- 
fecting the  tax  title. 

2.  Depositing  in  the  county  court  clerk's  office  a  book  contain- 
ing the  ]ist  of  real  estate  returned  delinquent  for  the  non-pay- 
ment of  city  taxes,  entered  therein  by  the  city  auditor,  and  in  no 
way  attested  by  the  county  clerk,  does  not  make  such  delinquent 
list  a  part  of  the  records  of  said  clerk's  office. 

3.  In  order  to  constitute  a  record  it  must  be  the  act  of  an  ofl 
fleer  duly  authorized  and  empowered  to  act  in  the  premises. 

4.  The  failure  of  a  city  tax  collector  to  make  return  to  the 
city  council,  within  the  time  prescribed  by  the  city  charter,  of  a 
list  of  the  real  estate  delinquent  for  the  non-payment  of  city  tax. 
will  not  render  invalid  a  tax  deed;  such  failure  to  make  return 
within  the  time  specified  is  only  an  "irregularity"  in  making  the 
return  which  is  cured  by  Sec.  25,  Ch.  31,  Code. 
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BBBCHER  y.  FOSTER  BT  ALS. 

Ritchie  County.     Affirmed. 
Williams.  Judge. 

SYLLABUS. 

1.  The  decree  of  the  Supreme  Court  of  Appeals  upon  a  ques- 
tion decided  by  the  lower  court  and  presented  for  review  on  ap- 
peal, is  final  and  irreversible;  and  upon  a  second  appeal  in  the  cause 
the  questions  decided  in  the  former  appeal  can  not  be  reviewed. 

2.  When  a  cause  is  remandedd  by  the  Supreme  Court  of  Ap- 
peals to  the  lower  court  for  further  proceedings  to  be  had  therein 
according  to  the  opinion  of  the  appellate  court,  and  a  doubt  arises 
as  to  the  meaning  and  eftect  of  the  mandate  and  opinion,  it  may 
be  ascertained  by  reference  to  the  bill  and  other  proceedings  in 
the  cause. 

Miller,  P.,  absent. 


BRALLEY.  ADM'R.  v.  NORFOLK  &  WESTERN  RY.  CO. 

McDowell  County.     Reversed  and  Remanded. 
Poftenbarger,  Judge. 

SYLLABUS. 

1.  In  actions  for  negligence,  a  declaration,  charging  the  de- 
fendant with  a  specific  act,  injurious  to  the  plaintift,  and  averring 
generally  negligence  in  the  performance  of  the  act,  is  sufficient.  It 
need  not  set  out  in  detail  all  the  specific  acts,  constituting  the  neg- 
ligence complained  of. 

2.  In  such  connection,  the  general  averment  of  negligence  is 
one  of  fact,  and  not  a  conclusion  of  law. 

8.  A  mere  licensee  of  a  railway  company,  not  in  the  employ, 
using  the  track  for  his  own  purposes,  as  for  a  foot  or  walk-waj, 
assumes,  in  the  exercise  of  his  privilege,  all  the  risks  incident  to 
such  use  of  the  track,  and  the  railway  company  owes  him  no  great- 
er duty  of  protection  than  if  he  were  a  trespasser. 

4.  In  the  trial  of  an  action  against  a  railway  company  for  the 
negligent  killing  of  an  intoxicated  person  on  its  track,  it  is  error 
to  instruct  the  jury  that  the  company  is  liable  for  injuries  to  such 
person  "when,  after  the  negligence  in  going  upon  the  track,  the 
engineer  of  the  train,  by  the  exercise  of  ordinary  care,  could  have 
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avoided  the  lIlJllri^8  to  him/'  in  this,  that  it  ignores  the  important 
element  of  knowledge  on  the  part  of  the  engineer  or  any  eeryant 
of  the  company  in  charge  of  the  train,  of  the  dnmkenneBB  of  the 
treepaseer. 


UNION  STOPPER  CO.  y.  WOOD. 

Monongalia  County.     Reyenied,  Demurrers  Oyerrnled,  and 
Remanded. 

Robinson,  Judge. 

SYIiLABUS. 

A  count  in  assumpsit,  upon  a  special  contract,  which  contains 
ayerments  of  all  matters  that  are  essential  to  fix  upon  defendant 
the  real  liability  arising  from  his  breach  thereof  is  sufficient  upor 
demurrer,  notwithstanding  the  count  contaUis  matters  based  upon 
an  erroneous  interpretation  of  defendant's  liability  under  the  con- 
tract which  mdst  be  excluded  as  Immaterial  to  a  true  stating  of 
the  case  and  as  mere  surplusage. 


THB  CITIZENS  BANK  OF  WESTON,  BT  ALB.,  y.  S.  L.  WIL- 
FONG,  BT  ALS. 

Braxton   County.      Reyersed    and   Remanded. 

Poffenbarger,  Judge. 

SYLLABUS. 

1.  A  yolunteer,  claiming  under  a  party  to  an  actually  fraud- 
ulent conyeyance,  is  not  protected. 

2.  If  a  husband  purchase  land,  with  intent  to  defraud  cred- 
itors of  the  yendor,  and  cause  it  to  be  conyeyed  to  his  wife,  she 
paying  nothing  for  it,  the  creditors  of  the  grantor  may  set  aside 
the  deed  and  charge  the  land  to  the  extent  of  their  debts. 

8.  In  such  case,  the  conyeyance  could  be  successfully  as- 
sailed, as  being  conclusiyely  fraudulent,  by  the  creditors  of  the 
husband,  existing  at  the  time  of  the  purchase. 
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4.  In  the  law  of  fraudulent  conveyances,  mere  badges  of 
fraud,  such  as  fraudulent  acts  in  respect  to  property  other  than 
that  involved  in  the  suit  and  subsequent  in  time  to  the  conveyance, 
assailed,  relationship  of  the  parties,  their  prior  and  subsequent  as- 
sociation-in  business,  incurrence  of  large  subsequent  indebtedness, 
are,  in  themselves,  only  circumstances,  raising  slight  interferences 
of  actual  fraud,  and  insufficient  to  overthrow  a  deed,  when  nega- 
rived  by  well  established  facts  and  circumstances  clearly  inconsist- 
ent therewith. 


KIRK  V.   THE  CAMDEN  INTER-STATE  RAILWAY  COMPANY. 

Cabell  County.  Dismissed. 
Brannon,  Judge. 

SYLLABUS. 
A  case  dismissed  for  want  of  finality  of  Judgment 


FINK   V.   THOMAS. 

Mercer  County.     Judgment  Reversed. 
Brannon,  Judge. 

SYLLABUS. 

1.  An  order  in  vacation  showing  the  execution  of  a  bill  of  ex- 
ceptions, not  signed  by  the  judge,  is  certified  as  a  part  of  the  record. 
A  paper  is  presented,  certified  by  the  clerk,  showing  the  same  or- 
der, having  endorsed  upon  it,  "Enter.  I  C.  Berandon,"  who  is 
judge.     The  bill  is  good  as  part  of  the  record. 

2.  Tn  instruction  binding  the  jury  to  give  exemplary  damages 
is  erroneous. 

3.  Exemplary  or  punitive  damages  in  an  action  for  tort  are 
not  matter  of  right,  and  it  is  with  a  Jury  to  say  whether  or  not 
they  shall  be  given. 

4.  In  an  acction  for  assault  and  battery  punitive  damages 
can  not  be  found  unless  the  act  is  unjustifiable,  wilful,  wanton  and 
reckless,    manifesting    malice. 
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McMillan  v.  nebley,  mayor. 

Marion  County.     Alternative  Mandamus  Dismissed. 
Brannon,  Judge. 

SYLLABUS. 

1.  The  provision  of  the  charter  act  of  the  City  of  Fairmont 
passed  in  1899,  demanding  freehold  qualification  for  a  councilman 
is    constitutional. 

2.  That  provision  of  the  charter  act  of  the  City  of  Fairmont 
passed  in  1899,  that  "the  majority  of  the  whole  number  of  officers 
mentioned  in  the  3d.  section  of  ths  act  shall  be  necessary  to  the 
trancaction  of  any  business  whatever/'  is  intended  only  to  demand 
such  majority  for  a  quorum,  for  business,  and  does  not  require  a 
majority  of  the  whole  number  for  ordinary  business,  if  such  quorum, 
be  present. 


REYNOLDS  v.  WHITESCARVER,  BT  ALS. 

Taylor  County.     Reversed  and  Remanded. 
Williams,  Judge. 

SYLLABUS. 

1.  A  widow  is  dowable  in  all  the  real  estate  of  which  the  hus- 
band, at  any  time  during  the  coverture,  was  seized  of  an  estate  of 
Inheritance,  without  regard  to  whether  or  not  she  can  make  bene- 
ficial use  of  her  dower  estate. 

2.  If  a  wife  sign  and  acknowledge  a  trust  deed  executed  by  her 
husband,  conveying  his  land  to  secure  some  of  his  creditors  to  the 
prejudice  of  others,  which  trust  deed  is  void  as  to  such  preference 
by  reason  of  the  statute  and  the  husband's  Insolvency,  she  is  not 
thereby  estopped  from  claiming  dower  in  the  surplus  proceeds  of 
sale  of  the  lands  and  unopened  coal  veins  underlying  the  same, 
over  the  amount  necessary  to  pay  the  debts  expressly  secured  by 
the  trust  deed.  Sec.  2,  ch.  74,  Code,  does  not  enlarge  the  scope  of 
such  trust  deed  beyond  its  expressed  purpose  to  the  detriment  of 
the  wife's  right  to  dower. 

Robinson,  J.,   absent. 
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RIGGS  ▼.  CARROLL,  BT  ALS. 

In  Prohibition,     Demurror  Sustained*  Rule  Discharged,  and 
Writ  Refused. 

Miller,  President. 

SYLLABUS. 

1.  Section  4,  chapter  147,  Acts  of  the  Legislature  1901,  said 
chapter  being  the  charter  of  the  City  of  St.  Marys,  providing  that 
"The  municipal  authorities  of  said  city  shall  consist  of  a  mayor, 
recorder,  and  six  councllmen,  two  of  which  councilmen  shall  be 
elected  in  and  for  each  of  the  wards  of  said  city,  who  together 
shall  form  the  common  council,  ftc",  properly  construed  with  ref- 
erence to  the  general  law  and  its  other  pertinent  provisions,  gives 
right  to  the  recorder  to  vote,  including  the  rights  to  vote  when 
the  council  is  sitting,  pursuant  to  section  18  of  said  act,  to  decide 
an  election  contest. 


STANTON  V.  THB  VITY  OP  PARKBTRSBURG. 

Wood  County.     Reversed  and  Remanded. 
Williams,  Judge. 

SYLLABUS. 

1.  Sec.  58,  Ch.  48,  Code,  imposes  an  absolute  liability  on  in- 
corporated cities  and  towns  for  injuries  sustained  on  account  of 
its  public  streets  and  sidewalks  being  out  of  repair,  or  obstructed 
in  Buch  a  manner  as  to  make  it  dangerous  to  travel  thereon  in  the 
ordinary  modes. 

2.  In  case  of  necessity  such  city  or  town  may  permit  a  tempor- 
ary obstruction  of  any  of  its  public  streets  or  sidewalks,  but  it  is 
bound  to  take  proper  precaution  to  warn  the  public  of  the  danger 
occasioned  by  the  obstruction. 

8.  In  an  action  for  negligently  causing  a  personal  injury,  the 
Jury  ai^  to  judge  from  the  nature  and  extent  of  the  injury,  the 
pain  and  mental  anguish  produced  by  it,  what  is  a  reasonable  com- 
pensation. 

4.     When  an  instruction,  embodying  an  hypothesis,  dependant 
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upon  the  finding  of  a  certain  fact  by  the  Jury,  has  been  given  for 
one  party,  it  is  error  to  refuse  an  instruction  for  th*e  opposite  party, 
stating  the  converse  of  the  legal  proposition  embraced  in  the  one 
given,  there  being  evidence  tending  to  sustain  both  theories  of  the 
case. 


UNION  STOPPER  CO.  v.  McGARA. 

Monongalia     County.       Reversed,     Demurrers     Overruled,     and 

Remanded. 
Robinson,  Judge. 

SYLLABUS. 

1.  Where  one  agrees,  by  way  of  subscription  to  the  promotion 
of  a  glass  factory,  to  convey  real  estate  of  a  stated  value  to  parties 
who,  relying  upon  such  agreement,  keep  and  perform  on  their  part 
the  things  undertaken  to  be  done  as  a  consideration  for  the  sub- 
scription, the  contract  is  binding  and  damages  may  be  recovered 
for  its  breech  in  failing  to  convey. 

2.  A  contract  of  subscription  to  an  enterprise  providing  on  the 
part  of  the  subscriber  only  for  the  conveyance  of  real  estate  of  a 
stated  value  is  not,  in  any  event,  a  contract  for  the  payment  of 
money.  Redress  for  failure  of  the  subscriber  to  observe  his  con- 
tract is  by  suit  for  damages,  not  for  a  debt. 

3.  Counts  in  assumpsit  which  aver  defendant's  undertaking 
and  a  legal  consideration  therfor,  the  breach  of  defendant  in  fail- 
ing to  keep  that  undertaking,  and  the  injury  to  plaintift  therefrom, 
are  generally  sufllcient 

4.  Counts  of  a  declaration  which  omit  in  their  averments 
nothing  so  essential  to  the  action  that  Judgment  according  to  law 
and  the  very  right  of  the  cause  cannot  be  given,  are  sufficient. 

5,  If  a  count  alleges  sufficient  matter  of  fact  to  warrant  a 
recovery,  all  immaterial  allegations  may  be  disregarded.  Surplus- 
age never  vitiates  a  declaration. 

6.  Generally,  a  count  in  assumpsit  which  shows  that  what  is 
equivalent  to  a  promise  has  taken  place  is  good  without  the  use  of 
the  word   "promise." 

7.  Where  notice  to  a  defendant  of  any  fact  is  not  necessary  to 
fix  the  alleged  liability  on  him,  it  need  not  be  averred  in  stating 
the  case. 
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STATB  y.  MILLER. 

Mineral  County.     Affirmed. 
Poffenbarger,  Judge. 

SYLLABUS. 

1.  The  federal  statute,  passed  on  the  8th  day  of  August,  1890,. 
known  as  the  "Wilson  Act",  removed  all  limitations  upon  the  pow- 
ers of  the  states  to  regulate  or  prohibit,  all  sales,  contracts  and 
other  acts  and  transactions,  relating  to  intoxicating  liquors,  oc- 
curring wholly  within  their  territorial  Jurisdictions. 

2.  The  provisions  of  Chapter  32  of  the  Code,  respecting  sales 
and  other  transactions,  in  the  state,  pertaining  to  Intoxicating  li- 
quors, as  amended  and  re-enacted,  since  the  date  of  the  passage  of 
said  "Wilson  Act",  apply  to  retail  dealings  of  that  kind,  wholly 
within  the  state,  on  the  part  of  non-residents  as  well  as  residents. 
3.  Said  provisions  prohibit  a  non-resident  dealer,  having  no 
license  under  the  laws  of  this  state  to  sell  at  retail,  and  solicit  and 
receive  orders  for,  such  liquors,  from  soliciting  or  receiving  orders 
for  the  same,  to  be  sold  at,  and  shipped  into  this  state  from,  a  place 
in  another  state. 


GEORGE,  ADM'R.  v.  CRIM,  ET  ALS. 

Barbour  County.     Affirmed  in  Part;   Reversed  and  Remanded. 
Poftenbarger,  Judge. 

SYLLABUS. 

1.  A  surety,  on  the  payment  by  him  of  a  judgment  constitu- 
ting a  lien  on  the  property  of  his  principal,  is  entitled  in  equity, 
without  an  assignment  thereof,  to  be  subrogated  to  all  ,the  rights, 
powers  and  remedies  of  the  judgment  creditor,  for  the  enforcement 
of  the  lien  against  property  of  the  principal  debtor  for  his  own 
benefit. 

2.  Though,  in  law,  a  Judgment  lien,  or  other  incumbrance  on 
property,  is  merged  in  the  legal  title  to  the  property  by  the  pur 
chase  of  the  same  by  the  creditor  and  ceases  to  exist,  it  is  other- 
wise in  equity,  if  the  interest  and  just  rights  of  the  parties  re- 
quire the  lien  to  be  kept  alive;  and,  in  such  cases,  equity  will  re- 
ard  it  as  still  subsisting  and  enforce  it  by  means  of  subrogation  or 
otherwise  for  the  protection  of  the  purchaser. 
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8.  Purdiase  by  a  Judgment  creditor  of  property  on  which 
the  Judgment  is  a  lien  does  not  release  a  surety  in  the  judgment* 
if  the  property  so  purchased  was  encumbered  by  prior  liens  in  fa- 
vor of  the  purchaser  to  the  extent  of  the  full  value  thereof. 

4.  A  Judgment  creditor*  having  a  number  of  Judgments 
against  the  debtor,  in  some  of  which  there  are  sureties,  may  pur- 
sue his  remedies  by  execution  and  otherwise  for  the  collection  of 
the  judgments  in  which  there  are  no  sureties,  without  violation 
of  any  duty  to  the  latter,  provided  he  has  not  been  In  any  way 
required  by  them  to  proceed  to  collect  the  Judgments  for  which 
they  are  liable,  and,  if  property  be  taken  on  execution  on  such 
other  Judments  and  released,  or  the  executions  be  returned  un- 
satisfied, the  issuance,  levying  and  return  of  the  same,  neither 
release  the  sureties  in  such  other  Judgments,  nor  work  a  discharge 
or  satisfaction  of  the  judgments  on  which  they  were  issued,  so  as 
to  give  priority  to  such  others  in  favor  of  the  sureties. 

5.  A  surety's  right  of  subrogation  is  an  equity,  not  always 
disclosed  by  the  Judgment,  and  persons  having  on  knowledge 
thereof  may  deal  with  the  property  on  which  the  judgment  is  a 
lien  as  if  such  right  did  not  exist. 

6.  A  purchaser  of  property,  with  notice  of  a  right  in  a  surety 
to  charge  the  same,  by  way  of  subrogation,  takes  it  subject  to  such 
equitable  right. 

7.  In  a  suit  by  a  surety,  to  enforce  the  lien  of  a  Judgment 
against  land  of  the  principal  debtor,  conveyed  to  the  Judgment 
creditor,  and  contribution  from  his  co-sureties,  after  the  death  of 
the  principal  debtor  and  the  Judgment  creditor,  such  co-sureties 
are  not  competent  witnesses  to  prove  the  relation  of  suretyship. 

8.  In  the  absence  of  an  exception  for  generality,  a  general, 
informal  and  indefinite  denial  of  a  material  allegation  in  an  answer 
is  sufficient. 


STONE  V.  CAMPBELLS  CREEK  RAILROAD  COMPANY. 

Kanawha  County.     Judgment  Reversed. 
Brannon,  Judge. 

SYLLABUS. 

1.  Where  a  declaration  for  personal  injury  from  negligence 
details  the  facts  or  circumstances  of  negligence,  so  the  main  or 
essential  facts  pleaded  as  constituting  the  negligence  be  proven, 
the  failure  to  prove  details  or  incidental  facts  in  the  transaction. 
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not  vital  to  the  action,  does  not  constitate  variance  or  defeat  re- 
covery. 

2.  The  statement  made  by  an  engineer  of  a  locomotive,  "I 
told  him  to  get  off  the  engine,  and  he  dropped  down  in  front  of  the 
engine/'  made  three  or  four  minutes  after  injury  to  a  boy  lump- 
ing from  a  train,  and  run  over  by  It,  is  admissible  under  the  rule 
of  ree  gestae  in  an  action  by  a  boy  against  a  railroad  company  to 
recover  for  the  injury. 


HAWKINS,     ADMINISTRATOR,     v.     NUTTALLBURQ     COAL     & 

COKB  CO. 

Fayette  County.     Reversed. 
Brannon,  Judge. 

SYLLABUS. 

In  an  action  under  chapter  103,  section  5,  Code,  to  recover 
damages  for  th^  death  of  a  person  from  wrongful  act  or  neglect, 
and  a  verdict  for  the  plaintiff  is,  on  his  motion,  against  the  ob- 
jection of  the  defendant,  erroneously  set  aside  because  of  small- 
ness  of  the  amount  of  the  verdict,  the  defendant  may  have  a  writ 
of  error. 


DEMOSS  V.  McOEB,  ET  AL. 

Preston  County.     Affirmed. 
Miller,  President. 

SYLLABUS. 

1.  In  a  suit  by  a  creditor,  under  section  1,  chapter  74,  of 
the  Code,  to  set  aside  a  deed  of  trust,  or  an  absolute  conveyance, 
as  having  be^n  made  by  his  debtor  to  delay,  hinder  and  defraud 
him  in  the  collection  of  his  debt,  all  fraud  and  fraudulent  intent 
being  denied  and  the  proof  showing  the  conveyance  to  have  been 
made  for  full  and  adequate  consideration,  to  secure  and  pay  a  bona 
fide  debt  to  another  creditor  mere  badges  of  fraud,  as  that  the  con- 
sideration recited  was  cash,  and  that  it  was  slightly  in  excess  of 
the  amount  of  the  debt  secured  or  paid,  and  that  such  excess  was 
paid  the  grantor,  and  the  like,  will  not  be  sufficient  to  impeach  such 
oonveyanoe  as  fraudulent  in  fact. 
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2.  A  bill  by  a  creditor  under  section  1,  chapter  74,  of  the 
Code,  to  impeach  for  actual  fraud  the  deed  of  his  insolvent  debtor, 
but  failing  in  that  object,  will  not  be  treated  as  a  bill  u;ider  sec- 
tion 2,  of  said  chapter,  to  avc^d  such  deed  as  a  preference,  and 
to  have  it  declared  a  general  assignment  for  the  benefit  of  all  cred- 
itors as  provided  thereby. 


STATE  V.  McNEAL. 

Randolph  County.     Judgment  Reversed. 
Rrannon,  Judge. 

SYLLABUS. 

It  is  not  an  ofltence  in  a  licensed  saloon  keeper  to  deliver  to 
a  minor  intoxicating  liquor  under  an  order  from  the  minor's  fa- 
ther to  the  saloonist  under  a  prior  agreement  between  the  father 
and  the  saloonist  that  whenever  the  father  should  send  t&e  son 
with  a  written  order,  the  saloonist  should  let  the  son  have  what- 
ever liquor  it  called  for  for  the  father's  use. 


BENNETT  v.  HOLLINGER. 

Hancock  County.     Judgment  Reversed.     Verdict  Set  Aside. 

New  Trial  Awarded. 

Miller,  President. 

SYLLABUS. 

1.  The  rules  respecting  description  of  the  property  required 
in  unlawful  detainer,  and  amendments  of  the  summons  or  com- 
plaint therein,  announced  in  Simpkins  v.  White,  43  W.  Va.  125; 
Thorn  v.  Thorn,  47,  W.  Va.  4;  Drinkard  v.  Heptinstall,  55  W.  Va. 
820,  and  Bilingsley  v.  Strutler,  52  W.  Va.  92,  approved  and  applied. 

2.  In  unlawful  detainer,  where  a  tenancy  is  by  the  month,  a 
definite  period,  as  distinguished  from  a  tenancy  for  an  indefinite 
period,  as  from  month  to  month,  no  notide  to  quit  is  necessary; 
but  a  demand  for  possession  and  refusal  to  renew  such  monthly 
tenancy,  and  if  the  ground  of  the  action  be  for  breach  of  contract 
to  pay  rent,  demand  for  the  rent  at  the  time  and  place  stipulated* 
are  conditions  precendent  to  such  right  of  action. 
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S.  IB  aa  actios  of  aalavfal  detaiaar  hj  laadloTd 
it,  daaiagea  for  breach  €€  coatract  to  pay  rmt  rgacrred  are 
Bot  reeoTcralile,  wkere  It  la  Aowb  that  itfffTadiat.  vitk  the  oon- 
aeat,  or  bj  acreemeat  with  the  plaiatiff,  attorney  for  the  rest  to  a 
Olrd 


STATE  T.  GRAYSLT. 

RaMgfa  Coantj.  ReTuaed.    New  Trial  AAwarded. 
Milla-,  Preaideat. 

SnXJLBUS. 

1.  A  charge  intovolated  im  aa  iadlctfliieat  for  aarder  after 
the  aiain  charge  im  the  form  of  the  statute,  and  preeeediag  the  oon- 
daaioa.  "against  the  peace  aad  dignity  of  the  state,"  that  defend- 
ant had  1>een  before  senta^ed  in  the  United  States,  to  a  period  of 
eonilnement  in  the  peaiteatlary  for  the  marder  of  one  Laws,  in 
Sorry  Coanty,  North  Carolina,  doea  not  constitute  a  separate  and 
district  ooart,  nor  raider  the  indictment  had  for  want  of  a  proper 


2.  An  instruction  that  where  a  homicide  Is  proTod.  the  pre- 
sumption is  tliat  It  is  marder  In  the  second  degree,  and  that  the 
burden  is  on  tlie  state  to  raise  it  to  first  degree  murder,  and  on  the 
accused  to  show  want  of  malice  and  other  facts  and  circumstances 
TOducdng  the  offence  to  manalaughter,  or  to  any  lesser  offense 
proTsble  under  the  indictment,  is  not  bad,  or  inapplicable,  though 
the  eridence  be  not  sufUcient  to  support  a  Terdlct  higher  than  vol- 
untary manslauhgter;  the  presumption  referred  to  being  a  presump- 
tion of  law  arising  from  the  construction  glren  section  4200,  Code 
1906,  and  not  a  presumptioa  of  fact,  depending  on  the  facts  and 
circumstances  attending  the  homicide,  and  shown  In  eridenoe. 
Poffenberger,  Judge,  dissenting  in  part. 

3.  On  a  trial  tor  murder  where  self  detonae  is  relied  on,  an 
instrucction  telling  the  jury,  among  oth^  thinga,  that  '*lt  can  not 
be  inferred  from  the  bare  act  of  striking,  without  any  dangerous 
weapon,  that  the  iggrwaanT  Intended  to  km.  and  that  ualeas  there 
be  a  plain  manifestation  of  a  felonious  intent,  no  aasaalt,  how- 
ever violent,  iwthout  a  deadly  weapon,  will  Justify  killing  the  aa- 
saUant  under  the  plea  of  necessity.*'  and  by  which  the  remainder 
of  the  instruction  attempting  to  apply  this  law  to  the  facts  proven 
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is  limited,  is  erroneous  as  calculated  to  mislead  and  deceive  the 
Jury.  It  is  not  the  law  that  "no  assault,  howerer  violent,  without 
a  deadly  weapcm,  will  Justify  the  killing  of  an  assailant." 


DUDLEY  y.  BARRBTT  BT  ALS. 

Wood  County.     Affirmed. 
PolTenbarger,  Judge. 

SYLLABUS, 

1.  For  the  enforcement  of  payment  of  a  part  of  a  debt,  as- 
signed by  the  creditor  without  the  assent  or  acceptancce  of  the 
debtor,  there  is  no  Jurisdiction  in  a  court  of  law,  but  such  partial 
recovery  may  be  had  in  a  court  of  equity. 

2.  A  plaintiff  in  a  suit  in  equity,  for  whose  benefit  an  action 
at  law  is  pending  for  the  recovery  of  the  demand  set  up  in  his  bill, 
cannot  be  compeled  to  elect  as  to  which  suit  he  will  prosecute,  if 
there  appears  to  be  Jurisdiction  of  such  demand  in  the  equity 
court  and  none  in  the  law  court. 

3.  Before  an  election  of  remedy  can  be  ordered,  it  must  ap- 
pear that  the  party  has  more  than  one  remedy. 

4.  A  paper,  assigning  a  demand,  in  general  terms,  to  a  named 
person  and  others  therein  to  be  named,  and  declaring  the  purpose 
of  the  assignment  to  be  payment  of  a  certain  debt,  described,  to 
each  of  the  persons  named,  and  the  residue,  if  any,  to  be  intended 
for  the  assignor.  Is  construed  and  held  to  be  an  assignment  of  cer- 
tain parts  of  the  debt  to  each  of  the  persons  named. 

5.  An  appellate  court  will  not  reverse  a  decree,  properly 
made  on  a  commissioner's  report  for  the  sole  reason  that  the 
cause,  In  the  condition  In  which  It  was,  when  the  order  of  refer- 
ence was  made,  ought  not  to  have  been  referred  to  him. 

6.  Words  In  a  pleading  are  to  be  taken  in  the  sense  in  which 
the  context  shows  they  were  used. 

7.  After  the  lapse  of  a  reasonable  time,  from  the  date  on 
which  a  deputy  sheriff  should  have  collected,  and  accounted  to  his 
principal  for,  taxes  charged  to  him  for  collection,  he  will  be  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary,  to  have  col- 
lected them. 

8.  In  an  action  on  a  bond  of  a  deputy  sh>eriff  for  the  recovery 
of  money  due  from  him  on  account  of  taxes  collected  by  him  or 
which  he  should  have  collected,  a  variance  of  proof  from  the  plead- 
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ings  l8  not  established  by  the  fact  that  the  bill  claims  a  balance 
dm  on  account  of  the  laat  two  years  of  the  four  year  period,  while 
the  proof  shows  ^at  collections  of  said  years  were  applied  on  the 
accounts  of  the  preceding  years  so  as  to  produce  such  balance. 

9.  The  taking  of  a  new  simple  contract  obligation  for  a 
specialty  debt  does  not  pay  the  original  debt,  nor  suspend  the 
right  of  action  on  the  original  contract. 

10.  Upon  a  bill  in  equity,  stating  a  cause  of  action,  consti- 
tuting a  common  basis  for  claims  due  the  plaintiff  and  certain  de- 
fendants against  other  defendants,  and  praying  relief  to  the  plain- 
tiff and  the  defendants,  having  demands  based  on  such  common 
ground,  which  is  taken  for  confessed  as  to  a  defendant  of  the  class, 
last  named,  a  decree  may  properly  be  rendered  in  his  favor,  al- 
though the  record  shows  no  express  prayer  by  him  for  relief. 

11.  It  is  not  error  to  pronounce  a  decree  in  favor  of  a  pen- 
dente lite  purchaser  who  has  not  been  made  a  party  to  the  suit. 


STATE  V.  WM.  T.  BMBLETN. 

Ohio  County.     Reversed  and  Remianded. 
Poffenbarger,  Judge. 

SYLLABUS. 

1.  Upon  thJe  trial  of  an  indictment  for  leasing  and  letting 
a  house  to  be  used  as  a  house  of  ill-fame,  a  written  instrument, 
signed  and  acknowledged  by  the  parties,  purporting  to  be  a  con- 
tract for  the  sale  of  the  property,  relied  upon  as  a  defense,  may 
be  shown  by  the  state  to  be  a  collusive,  fraudulent  paper  executed 
for  the  purpose  of  evading  thie  statute,  and,  although,  on  its  face, 
a  contract  of  sale,  to  be  only  a  colorable  and  sham  sale,  not  pre- 
cluding the  existence  of  the  relation  of  a  landlord  and  tenant  be- 
tween thie  parties. 

2.  To  avoid  the  effect  of  such  a  paper,  the  state  need  not 
establish,  by  direct  evidence,  a  separate  verbal  or  written  contract 
or  lease.  It  may  be  inferred  from  facts  and  circumstances,  show- 
ing the  fraudulent  intent  and  purpose  of  the  parties  in  the  execu- 
tion of  the  pretended  contract  of  sale. 

3.  An  endorsement  upon  a  copy  of  the  record  of  a  criminal 
action,  purporting  to  be  a  return  of  service  thereof  upon  an  Indi- 
vidual by  an  officer,  authorlied  by  law  to  execute  process  and  serve 
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legal  notices.  Is  not  evidence  of  the  delivery  of  such  copy  to  the 
person  named  In  such  endorsement. 

4.     An  officer's  return  Is  not  evidence  of  the  performance  by 
him  of  acts  not  within  his  official  duty  and  powers. 


NIXON  V.  KIDDY. 

Randolph  County.     'Affirmed. 
Robinson,  Judge. 

1.  Payment  by  a  debtor  and  receipt  by  the  creditor  of  a 
less  sum  than  Is  due  upon  an  undisputed  liquidated  demand  Is 
not  satisfaction  of  the  debt,  although  the  creditor  agrees  to  accept 
It  as  such,  if  there  be  no  release  under  seal  or  no  new  consider- 
ation, given  as  to  the  part  left  unpaid. 

2.  If  a  debtor  gives  to  his  creditor  a  check  for  part  of  an 
undisputed  liquidated  sum  due,  reciting  in  the  check  that  It  Is  In 
full  of  the  debt,  the  acceptance  and  use  of  the  check  by  the  cred- 
itor does  not  discharge  the  entire  debt  In  the  absence  of  a  consid- 
ratlon  for  the  release  of  the  unpaid  part. 


SULLIVAN  V.  SAUNDERS  ET  ALS. 

Cabell  County.     Reversed  and  Remanded. 
Williams,  Judge. 

SYLLABUS. 

1.  A  note  taken  by  a  Judgment  creditor  in  consideration  of 
his  Judgment,  although  made  by  a  person  not  bound  by  the  Judg- 
ment, will  not  extinguish  the  Judgment  without  an  agreement  by 
the  creditor  that  the  note  is  to  operate  as  a  payment. 

2.  When  a  trust  deed  creditor  buys  the  trust  subject  and 
takes  a  conveyance  therefor  from  his  debtor,  his  lien  Is  not  there- 
by so  merged  in  his  estate  as  to  make  his  entire  estate  in  the  land 
subject  to  an  intervening  lien;  equity  will  preserve  the  trust  lien 
for  his  protection,  notwithstanding  he  may  have  executed  a  formal 
release  of  it. 
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3.  Such  trust  deed  lien  will  be  kept  alive  by  a  court  of 
equity  in  favor  of  a  grantee  of  such  purchaser  also,  where  no  in- 
justice will  be  done  thereby. 


RUCKBR  V.  CITY  OP  HUNTINGTON. 

Cabell  County.     Reversed  and  Remanded. 
Pofltenbarger,  Judge. 

cnrUiABus. 

1.  An  injury  to  the  driver  of  a  reasonably  safe  and  gentle 
horse  on  a  public  highway,  caused  by  contact  of  the  vehicle  in 
which  he  is  riding  with  an  obstruction  on  the  street  or  road,  on  a 
Isudden  dodging,  swerving  or  shying  of  the  horse,  in  temporary 
fright,  is  actionable. 

2.  Such  conduct  on  the  part  of  a  horse  is  usual  and  ordi- 
nary and  raises  no  presumption  of  negligence  on  the  part  of  the 
driver. 

3.  As  there  is,  in  sudi  case,  no  assumption  of  risk  on  the 
part  of  the  driver,  since  the  act  of  driving  over  or  against  the 
obstruction  is  involuntary,  and  he  is  not  in  any  sense  negligent  or 
at  fault,  the  obstruction  is  legally  the  sole  and  proximate  cause  of 
the  injury. 


STATE  V.  GARNBTT. 

From  Nicholas  County.     Affirmed. 
Brannon,  Judge. 

1.  When  title  to  land  vested  in  the  State  by  forfeiture  for 
taxes  has  been  transferred  to  a  person  by  Section  3,  Article  13,  of 
the  Constitution,  the  state  cannot  sell  the  land  as  forfeited  for 
any  forfeiture  then  existing.  All  title  then  in  the  state  by  reason 
of  purchase  or  non-entry  for  taxes  passes  by  such  transfer  to  such 
person. 

2.  After  title  to  land  vested  in  the  state  by  forfeiture  for 
taxes  has  been  once  transferred  to  a  person  by  force  of  Section 
3,  Article  13,  of  the  Constitution,  the  former  owner  of  the  for- 
feited title  cannot  redeem  the  land. 
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3.  When  sale  has  heen  made  of  land  as  forfeited  for  taxes 
In  a  proceeding  for  Its  sale  as  sudi,  It  cannot  be  again  sold  for  any 
forfeiture  existing  at  the  date  of  such  sale  under  the  same  or  other 
tlUe. 

4.  When  the  state  owning  land  under  a  sale  for  taxes 
afterwards  sells  it  to  an  individual  for  non-payment  of  taxes,  sub- 
sequently assessed,  the  state  will  be  estopped  from  selling  the 
land  under  its  title  acquired  by  such  former  tax  purchase.  The 
title  of  the  state  so  acquired  passes  to  such  individual  tax  pur- 
chaser. 

6.  Deeds  for  land  sold  as  forfeited  under  Chapter  105  of  the 
Code,  made  before  the  passage  of  Chapter  42,  Acts  of  1909,  are 
cured  of  any  irregularity,  error  or  informality  by  that  act. 

6.  Payment  of  the  taxes  by  one  holding  legal  title  to  a  tract 
of  .land,  part  of  which  is  held  by  him  in  trust  for  another,  saves 
that  part  from  forfeiture  for  non-entry  in  the  name  of  the  equitable 
owner  of  such  part 

7.  Payment  of  Taxes  by  Stranger. 


DITBPWATBR    RAILWAY    COMPANY    v.    HONAKBR,    COM- 
MITTEE, ET  ALS. 

Mercer  County.     Reversed,  and  Judgment  for  Plaintiffs 

in  Error. 

Miller,  President. 

SYLLABUS. 

1.  A  convejrance  of  land  to  trustees  for  the  use  and  benefit 
of  a  religious  sect  or  denomination,  as  a  place  of  public  worship, 
is,  by  section  2606,  Code  19*06,  valid,  and  not  void  for  uncertainty, 
and,  as  provided  by  said  statute,  will  be  construed  to  give  the 
local  society  or  congregation  of  such  religious  sect  or  denomina- 
tion control  thereof. 

2.  A  deed  of  a  married  woman  made  to  trustees  in  1881, 
for  thie  use  and  benefit  of  a  religious  sect  or  denomination,  invalid 
for  want  of  privy  examination,  as  the  law  then  wai^  is  not  by 
statute  good  as  a  parol  dedication  of  the  property  attempted  to  be 
conveyed,  the  statute  not  sanctioning  or  authorizing  such  gifts 
otherwise  than  by  deeds  of  conveyance. 

3.  The  proviso  of  section  2606,  Code  1906,  "That  no  lot  of 
fTound  used  for  church  purposes  shall  be  taken  from  the  mem- 
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bers  of  the  church  that  purchased  the  same,  or  for  whose  use  or 
benefit  It  was  conveyed,  devised  or  dedicated,"  has  application 
•alone  to  the  clause  immediately  preceding,  and  was  not  intended 
to  validate  void  deeds  of  conveyance,  devises  or  dedications  of 
land  not  authorized  by  said  section,  nor  does  the  latter  clause  of 
section  6,  chapter  67,  of  the  Code,  (section  2612,  Code  1906)  have 
that  efltect. 

Quaere:  Although  parol  dedication  of  land  to  a  religious 
sect  or  denomination  be  not  authorized  by  statute  in  this  state, 
could  such  a  gift  be  supported  as  a  common  law  dedication  thereof, 
for  the  uses  and  benefit  of  such  religious  sect  or  denomination? 
Discussed  but  not  decided. 

4.  Where  a  case  has  been  referred  to  a  commissioner,  and 
the  commissioner's  report  and  findings  of  fact  have  been  overruled 
by  the  court  below,  this  court  will  determine  for « itself,  from  the 
evidence,  whether  it  will  sustain  the  conclusion  of  the  commis- 
sioner or  those  of  the  court. 

5.  Church  trustees,  like  other  persons,  may  under  a  deed 
as  color  of  title  acquire  good  title  to  land  by  adverse  possession, 
though  the  deed  be  the  deed  of  a  married  woman,  purporting  to 
convey  her  separate  estate,  but  void  for  want  of  privy  examina- 
tion, and  they  will  acquire  such  title  as  the  deed  purports  to  con- 
vey. 

6.  If  such  deed  purports  to  convey  land  absolutely,  though 
upon  trust,  but  not  upon  condition  precedent  or  subsequent  upon 
which  the  vesting  of  the  title  is  to  depend,  such  deed  will  not  be 
construed  to  create  an  estate  on  condition,  unless  language  is 
used  which  ex  pfH>prlo  vigore  imports  a  condition.  If  such  deed 
contain  limitations  on  the  power  of  alienation,  repugnant  to  the 
estate  created  they  will  be  void  as  against  public  policy. 


HAIRSTON  V.  UNITED  STATES  COAL  &  COKE  COMPANY. 

McDowell  County.     Judgment  Reversed. 
Brannon,  Judge. 

1.  In  an  action  for  injury  to  a  servant  from  defective  appli- 
ances evidence  of  the  making  of  repairs  or  alterations  immediately 
after  the  occurrence  of  the  injury  is  not  admissible. 

2.  An  infant  over  the  age  of  fourteen  years  is  presumed  to 
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have  sufficient  discretion  and  understanding  to  be  sensible  of  dan- 
ger and  to  have  power  to  avoid  it. 

3.  As  a  general  rule,  after  a  boy  has  reached  fourteen  years 
of  age,  courts  do  not  permit  Juries  to  presume  him  incompetent  for 
the  duties  of  a  particular  employment  because  of  minotity  alone, 
and  the  burden  of  proof  is  upon  the  party  alleging  incompetency 
to  show  it. 


MUNN  V.  WBLLSBURG  BANKING  &  TRUST  CO. 

Brooke  County.    Reversed. 
Miller,  President. 

SYLLABUS. 

1.  One  employed  by  a  corporation  to  serve  as  bookkeeper, 
for  a  definite  period,  is  not  ex  vi  termini  an  officer  or  agent  of  such 
corporation  within  the  intendment  of  section  2281,  Code  1906, 
holding  his  place  during  the  pleasure  of  the  board  of  directors,  and 
removable  without  cause  by  such  board  without  liability  upon  the 
corporation  for  a  breach  of  its  contract  of  employment. 


PREWBTT  V.  THE  CITIZENS  NATIONAL.  BANK  OP  PARKERS- 
BURG. 

Wood  County.     Affirmed  and  Remanded. 
Poftenbarger,  Judge. 

SYLLABUS. 

1.  Fraud  in  the  procurement  of  an  accommodation  endorse- 
ment of  a  negotiable  promissory  note,  alleged  to  have  been  perpe- 
trated by  the  holder  therof,  may  be  proved  as  matter  of  defense  in 
an  action  at  law,  instituted  by  him  on  the  note. 

2.  In  respect  to  redress  of  an  injuty,  predicated  on  such  a 
fraud,  courts  of  law  and  courts  of  equity  have  concurrent  Juris- 
diction. 

3.  In  cases  of  concurrent  Jurisdiction,  the  mcucim,  Qui  prior 
est  tempore,  portior  est  Jure,  applies,  and  that  court  whose  Jurisdic- 
tion first  attaches  will  retain  cognizance  of  the  cause,  unless  it  be 
the  law  court  and  ground  for  removal  into  a  court  of  equity  is  set 
up  and  sustained. 

4.  Though  necessity  for  discovery  constitutes  good  ground 
for  removing  a  cause  from  a  legal  to  an  equity  forum,  the  bill 
must  show  the  evidence  required  cannot  be  obtained,  under  the 
common  law  rules,  otherwise  than  by  discovery  in  equity,  and  iir 
indispensable  to  the  protection  or  relief  of  the  plaintiff. 

5.  Matter,  constituting  only  ground  for  inference  of  motive 


Digitized  by  CjOOQIC 


THE    BAR 


for  making  alleged  false  representations,  relied  upon  for  relief, 
though  relevant  and  material,  is  not  deemed  indispensable  eyl- 
dence,  within  the  rule,  prescribing  the  requisites  of  a  bill  for  dis- 
covery and  relief,  because  remote  and  indirect  in  its  bearing  upon 
the  cause  of  action  or  matter  of  defense. 

6.  Allegations  of  a  bill,  seeking  relief  in  equity,  whldi  really 
amount  to  nothing  more  than  pretexts  for  the  exercise  of  Jurisdlo- 
tion,  are  disregarded. 


MILLER  V.    STETRRINGBR. 

Tucker  County.     Affirmed. 

Robinson,  Judge. 

SYLLABUS. 

1.  The  county  court,  upon  notice  to  the  party  proceeded 
against,  has  power  to  find  that  one  is  non  compos  mentis  and  to 
appoint  a  committee  for  him. 

2.  Upon  demurrer  directed  to  particular  allegations,  the 
general  purpose  of  the  whole  bill  will  be  considered,  so  as  to  test 
their  proper  relation  to  some  general  equity  to  which  plaintiff 
shows  himself  entitled. 

3.  Equity  will  relieve  one  from  a  contract  made  by  him  in 
drunkenness,  though  his  reason  may  not  have  been  wholly  over- 
thrown, where  fraudulent  advantage  has  been  taken,  or  where  the 
drunkenness  has  been  brought  about  by  the  other  party. 


GRANT  V.  BALTIMORE  &  OHIO  RAILROAD  CO. 

Wetzel  County.     Judgment  Reversed,  Verdict  Set  Aside  and  Action 

Dismissed. 
Poftenbarger,  Judge. 

SYLLABUS. 

1.  A  later  statute,  covering  the  whole  subject  matter  of  an 
earlier  one,  not  purporting  to  amend  it,  and  plainly  showing  it  was 
Intended  to  be  a  substitute  for  the  earlier  act,  works  a  repeal  of 
such  earlier  act  by  implication,  even  though  the  two  are  not  repug- 
nant in  the  usual  sense  of  the  term. 

2.  In  such  case,  inconsistent  intent  Is  disclosed  by  the  two 
acts,  considered  as  entireties,  but  there  may  be  no  repugnancy  be- 
tween words,  phrases  or  clauses,  considered  as  such. 

8.  A  statute,  prescribing  a  new  penalty  for  an  old  oftense, 
does  not  destroy  the  latter  nor  create  a  new  offense,  but,  in  pro- 
viding a  new  penalty,  it  impliedly  repeals  the  old  penalty,  and,  to 
that  extent,  modifies  the  antecedent  law  of  the  subject  matter. 
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4.  A,  later  statute.  Imposing  a  fine  in  favor  of  the  state  for 
Tiolation  of  proTisions  of  an  earlier  one,  which  imposed  a  penal 
pcuniary  liability  in  favor  of  the  ag^ieved  party,  but  none  in  fa- 
Tor  of  the  state,  for  the  same  unla'VKful  act,  and  disclosing,  by  its 
title  and  provisions,  intent  to  deal  fully,  comprehensively  and  ex- 
clusively with  the  subject  of  punishment  for  such  ofltense,  and  not 
merely  by  way  of  amendment,  repeals  th  penal  clause  of  such  earlier 
statut  by  implication. 

6.  As  none  of  the  several  editions  of  the  code  of  this  state, 
other  than  that  of  1868,  constitute  revisions  or  reenactments  of  the 
statutes,  publication  in  them  of  a  statute,  repealed  by  implication 
or  otherwise,  does  not  revive  it,  nor  give  it  force  and  effect  in  any 


FRANKLIN  v.  T.  H.  IjUAjY  LUWDBBR  CO. 

Summers  County.    Reversed  and  Remanded. 

Williams,  Jiidge. 

STLIABUS. 

1.  Plaintiff  is  not  obliged  to  file  his  bill  of  particulars  at  the 
same  time  he  files  his  declaration,  but  may  do  so  at  the  term 
of  court  at  which  the  case  is  tried,  unless  ordered  sooner  to  do  so 
by  the  court,  or  the  judge  in  vacation. 

2.  An  appearance  and  pleading  to  the  general  issue  is  a 
waiver  of  process  and  service. 

3.  Recoupment  is  a  defense  which  may  properly  be  made 
under  the  general  issue  upon  notice  given;  it  is  not  a  matter  to  be 
pleaded  formally. 

4.  A  mast^r  may  discharge  his  servant  for  failure  to  perform, 
in  a  reasonably  skillful  manner,  the  services  he  engaged  to  perform. 
But  reasonable  skill  is  all  that  is  required,  unless  the  servant  pro- 
fesses a  higher  degree  of  skill,  and  contracts  to  perform  the  work 
in  the  best  manner. 

6.  A  contract  for  services  contains  the  following  clause,  vis: 
"this  contract  is  only  void  by  some  providential  hinderance,  or 
matters  that  are  strictly  bevond  the  control  of  either  party,  and 
to  remain  in  full  force  for  the  term  of  five  years." 

HELD  not  to  be  a  waiver  by  the  master  of  his  right  to  dis- 
charge the  servant  for  want  of  reasonable  skill  to  do  the  work  he 
had  contracted  to  do. 

6.  It  is  the  province  of  the  court,  and  not  of  the  lury,  to 
interpret  a  written  contract. 
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JUDICIAL  ALCHEMY. 


There  are  two  or  three  articles  in  this  number  of  THE 
BAR,  relating  to  the  administration  of  the  law  by  our  courts 
that  are  worth  while — that  are  worth  the  time  and  attention 
of  every  member  of  the  legal  profession  to  read.  They  are 
worth  more  than  that — they  are  worth  a  careful  re-reading 
and  thoughtful  consideration. 

There  never  was  a  time  in  the  history  of  this  Republic 
when  this  subject  was  more  pressingly  pertinent  and  im- 
portant. The  trend  of  the  times  shows  to  the  most  careless 
reader  that  the  ship  of  state  is  breaking  from  its  moorings — 
that  its  sheet  anchor — the  Judiciary,  is  being  carried  away 
by  a  swirl  of  false  ideals  and  teachings  as  to  the  true  func- 
tions of  a  court — tending  logically  and  inevitably  toward  a 
judicial  autocracy,  which  is  being  fostered  and  encouraged 
by  many  able  and  influential  men,  including  members  of  the 
judiciary  itself.  This  purpose  has  not,  as  yet,  come  conspicu- 
ously into  view,  but  under  our  system  of  government,  if  the 
judiciary  department  wants  anything,  who  shall  say  it  nay? 
There  are  no  checks  and  balances  to  the  judiciary.  They  are 
a  free  lance. 

We  are  glad  to  have,  among  the  articles  referred  to, 
one  from  Judge  Miller  of  our  Supreme  Court.  Judge  Miller 
turned  aside  from  the  onerous  and  exacting  demands  of  his 
office  to  comply  with  our  request  for  this  article,  and  we  ap- 
preciate it  not  only  for  this  courtesy,  but  for  the  special 
reason  that  the  readers  of  THE  BAR  will  have  a  special 
interest  in  having  an  expression  on  this  subject  from  a  mem- 
ber of  our  Supreme  Bench. 

We  are  glad  too,  that  without  any  quibbling,  qualifica- 
tion or  evasion,  Judge  Miller  is  willing  to  put  himself  on 
record  in  this  distinct,  clear  cut  and  conclusive  declaration  on 
the  point  at  issue: 
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"If  the  law  be  so  plain  in  its  terms  as  to  need  no  con- 
struction, or  interpretation,  and  the  case  in  hand  falls  plain- 
ly within  its  purpose,  every  lawyer  would  unhesitatingly 
answer  that  such  a  law  should  be  enforced  according  to  its 
terms  no  matter  upon  whom  it  falls  and  regardless  of  the  ap- 
parent hardship  or  injustice.  This  must  be  so,  particularly 
in  a  government  like  ours,  distributed  as  it  is  between  execu- 
tive, legislative  and  judicial  departments." 

Judge  Miller  is  not  less  happy — ^but  probably  less  pre- 
cise— ^in  defining  the  province  of  a  Judge  in  dealing  with  a 
law  that  is  not  so  plain  and  specific  in  its  terms  as  to  ex- 
clude doubt  of  its  meaning  and  purpose — and  here  the  dan- 
ger lies. 

It  has  come  to  be  a  maxim  of  law,  that  "where  there 
is  no  doubt,  there  is  no  room  for  construction." 

Where  however,  there  is  such  vagueness  or  ambigfuity 
in  the  terms  of  a  law  as  to  obscure  its  real  meaning,  there 
are  only  two  courses  open  to  a  Judge:  the  one  is  to  reject 
it  altogether  and  refuse  to  give  it  any  effect;  and  the  other 
is  to  discover  if  possible,  the  spirit  and  purpose  underlying 
the  law  and  give  it  such  practical  application  to  the  case  in 
point  as  will  give  true  effect  to  its  spirit  and  purpose. 

But  we  submit  that  there  is  no  Judge  so  able,  so  wise, 
and  so  independent,  that  he  has  the  right  to  turn  any  law 
aside  from  its  true  meaning  and  plain  command,  or  to  modify, 
amend,  restrict  or  enlarge  its  language  or  meaning  so  as  to 
give  it  a  practical  application  in  any  case,  that  is  inconsistent 
with  its  terms;  or  refuse  to  give  it  such  application  because, 
in  the  opinion  of  the  Judge,  the  law  is  inexpedient,  or  im- 
politic or  unjust,  or  works  a  hardship. 

We  believe  this  latter  proposition  is  just  as  binding  in 
its  limitations  upon  a  conscientious  Judge  who  is  dealing 
with  a  vague  law,  as  is  the  rule  that  requires  him  to  give 
literal  application  to  the  plain  law. 

But  Judge  Miller,  is  too  charitable  toward  his  profession 
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when  he  declares  that  "If  the  law  be  so  plain  in  its  terms 
as  to  need  no  construction,  or  interpretation,  every  lawyer 
would  unhesitatingly  answer  that  such  a  law  should  be  en- 
forced according  to  its  terms  no  matter  upon  whom  it  falls, 
and  regardless  of  the  apparent  hardship  or  injustice." 

If  that  charitable  declaration  were  truly  descriptive  of 
the  attitude  of  the  profession,  just  now,  toward  that  proposi- 
tion, all  this  discussion  would  be  vain  and  unprofitable.  It 
is  because  of  the  surprising  dissent  from  this  fundamental 
proposition  in  surprisingly  high  places,  that  this  discussion 
becomes  pertinent  and  important. 

It  has  been  but  a  few  weeks  since  a  reputable  lawyer 
and  a  not  less  reputable  Judge  of  one  of  our  Circuit  Courts, 
boldly  and  unequivocaly  avowed  over  his  own  signature 
in  the  pages  of  this  journal,  that,  in  effect,  he  would  not  en- 
force the  letter  of  a  harsh  or  impolitic  statute,  however  plain 
in  its  terms,  but  would  "abate  its  vigor  by  his  rulings  upon 
the  trial,"  *  *  *  and  by  other  means  known  to  the  ex- 
perienced judge."  For  example,  Judge  Doolittle  (for  it  is  to 
him  we  refer)  says  he  "would  not  fine  a  man  fifty  dollars 
and  send  him  to  jail  for  six  months  for  carrying,  at  the  re- 
quest of  the  owner,  to  a  repair  shop,  a  broken  revolver  that 
would  not  shoot."  The  Judge  refers  to  the  case  of  the  State 
vs.  Tabit,  52  W.  Va.,  in  which  the  defendant  was  found 
guilty  in  the  Circuit  Court  and  the  Court  of  Appeals  affirmed 
the  decision. 

Now  on  the  same  principle  Judge  Doolittle  would  not 
enforce  the  plain  provisions  of  the  more  recent  "pistol  toting" 
law,  which  is  even  more  drastic  in  its  terms.  That  statute  is 
absolutely  prohibitive  in  its  terms  and  meaning  and  purpose 
against  "pistol  toting"  except  upon  a  license.  The  les^^islature 
thought  it  was  expedient  to  make  it  prohibitive.  It  is  pro- 
hibitive and  was  plainly  intended  to  be  so. 

In  a  recent  case  under  this  later  statute,  a  good  citizen 
of  Randolph  county,  we  believe,     was     carrying    his    pistol 
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home  after  an  attempt  to  rid  the  earth  of  a  mad  dog.  He 
was  a  law  abiding  citizen,  had  no  purpose  of  violating  the 
law,  and  there  was  nothing  malicious  in  his  motive.  Clearly 
this  was  a  case  which,  according  to  Judge  DooHttle's  theory 
of  the  function  of  a  Judge,  called  for  the  "abatement  of  the 
rigor  of  the  law"  by  the  Judge. 

Now  let  us  see  how  the  two  systems,  the  enforcement 
of  the  law  as  it  is,  and  the  abatement  of  its  rigor  by  the 
Judge,  work  in  practice. 

The  Circuit  Court  in  this  case  administered  the  law  as 
he  found  it,  the  defendant  was  found  guilty,  the  penalty 
prescribed  by  the  law  was  imposed,  and  the  defendant  applied 
to  the  Governor  for  a  pardon,  which  was  readily  granted, 
and  no  harm  was  done  more  than  ought  to  have  been  done. 
The  forms  of  law  were  duly  observed,  its  integrity  was  main- 
tained, its  majesty  was  vindicated  and  nobody  was  hurt. 

But  under  Judge  Doolittle's  plan,  by  "his  rulings  and 
instructions  during  the  trial,  favorable  to  the  defendant, 
the  jury  catching  the  idea  of  the  Judge,  would  find  him  not 
guilty,"  or  "he  would  direct  a  verdict;"  or,  "he  would  set 
aside  the  verdict,"  or,  "by  other  means  known  to  the  ex- 
perienced Judge"  he  would  defeat  the  letter  of  the  law,  and 
turn  the  defendant  free. 

In  other  words  he  would  as  a  Judge,  first  have  usurped 
the  functions  of  the  Legislature  in  adjudging  the  law  impo- 
litic and  harsh;  and  then  arrogated  a  new  function  as  a 
Judge  in  defeating  the  purpose  of  the  law;  and  then  as  a 
Judge  usurped  the  functions  of  the  executive  branch  in  ex- 
ercising the  pardoning  power. 

In  short  Judge  DooHttle  would  have  arrogated  to  him- 
self the  functions  of  all  three  departments  of  the  govern- 
ment, the  Legislative,  the  Judicial  and  the  Executive.  He 
would  have  been  the  whole  thing.  He  would  have  usurped 
the  whole  government  of  the  sovereign  State  of  West  Vir- 
ginia, one  of  the  United  States  of  America! 
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Docs  Judge  Doolittle  recognize  that  in  administering  the 
office  of  a  Judge  he  is  administering  a  distinct  department 
of  the  general  government — the  sole  and  exclusive  function 
of  which  department  is  to  give  specific  effect  to  the  laws 
enacted  by  a  co-ordinate  department?  Or  does  he  assume 
that  he  is  administering  his  own  personal  and  individual 
fads  and  fancies  as  to  what  the  law  ought  to  be.  or  ought 
not  to  be — Which? 

If  the  latter  conception  is  his  ideal,  then  there  are  three 
and  only  three,  logical  and  inevitable  short  steps  to  the 
deluge:  ist.  The  department  which  the  people  have  set 
up  to  make  laws  will  be  discredited,  depreciated  and  defeated 
of  its  purpose. 

2nd.  The  people  will  have  to  take  their  laws,  not  from  a 
representative  body,  but  from  the  dicta  of  an  individual. 

3d.  When  the  American  people  have  discovered  that 
instead  of  a  representative  government,  they  are  being  gov- 
erned  by  an  autocrat  under  the  title  of  a  Judge,  well — that's 
the  end — ^that  means  revolution. 

There  are  two  other  articles  along  this  line,  appearing 
in  this  issue  of  THE  BAR,  that  are  strictly  representative  of 
the  two  ideals,  and  ought  to  be  read  side  by  side.  The  one 
signed  "X.  Y.  Z."  is  by  one  of  the  ablest  lawyers  of  the 
State,  thoroughly  grounded  in  his  profession,  of  wide  reading 
and  broad  culture,  with  a  clear-cut  and  conscientious  mode 
of  dealing  with  any  question.  His  article  constitutes  a  brief 
that  would  stand  fire  in  any  court  of  appeals  in  this  land. 
Surely  in  the  United  States  Supreme  Court  of  Appeals,  that 
grand  tribunal  which  has  ever  stood  like  Gibraltar  in  its 
steadfastness  to  the  law  as  it  finds  it,  and  whose  patriotic 
firmness  in  this  behalf  makes  every  lover  of  his  government 
feel  that  our  chief  anchor  is  secure  and  sufficient  amid  all 
the  perturbations  and  vascillations  that  afflict  other  tribunals. 
Long  live  the  Supreme  Court  of  the  United  States ! 

The  other  paper  to  which  we  refer,  signed  by  "J-  R-  I^-/' 
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is  by  a  veteran  of  the  West  Virginia  Bar,  who  is  a  good 
lawyer  and  a  good  fellow,  and  has  the  courage  of  his  con- 
victions. But  like  many  others  of  the  older  class  of  lawyers 
who  have  early  in  their  careers  become  enamored  of  the 
common  law  system  and  the  common  law  ideals  of  the 
functions  of  a  Judge,  that  he  was  both  a  legislature  and  a 
court,  he  fails  to  appreciate  that  the  period  of  judge-made- 
law  has  passed,  and  that  we  are  trying  an  experiment  in 
government  when  the  three  chief  functions  of  government 
are  dictinctly,  definitely  and  inexorably  differentiated  and 
divided,  and  for  one  of  these  departments  to  invade,  encroach 
or  usurp  the  functions  of  the  cordinate  department  is  to  strike 
at  the  very  foundation  and  existence  of  the  government  it- 
self. 

We  concede  to  no  one  a  higher  appreciation  and  admi- 
ration than  we  have  for  the  common  law.  And  we  recognize 
that  it  is  "Jwdgc-made-law ;  or  in  other  words,  that  it  is  a 
summary  of  the  principles  which  the  human  race  in  its  his- 
tory has  come  to  recognize  as  having  a  foundation  in  the 
eternal  order  without  legislative  enactment,  and  which  the 
Judges  of  that  period  of  their  own  motion  gave  the  judicial 
sanction  of  law. 

But  even  in  the  common  law  era,  and  in  the  whole  his- 
tory of  government,  we  cannot  disguise  the  fact  that  this  dis- 
cretionary power  of  the  courts  was  always  under  suspicion 
and  more  feared  than  any  other  element  of  government. 
Hence  the  jury  system,  and  hence  an  American  Republic 
which  seeks,  as  the  fundamental  ideal  upon  which  it  is  based, 
that  each  of  the  three  departments  of  government  shall  be 
boxed  in  a  separate  stall  ("hog-tight  and  bull-proof.") 

There  never  will  come  a  time  when  the  American  people 
will  consent  to  take  both  their  laws  and  the  interpretation 
of  those  laws  from  any  one  man. 
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OUR  CASE  AFFIRMED. 


In  the  last  issue  of  THE  BAR  we  published  the  syllabi 
of  33  cases  decided  by  our  Supreme  Court,  out  of  which  num- 
ber there  were  25  reversed  and  only  8  aflftrmed. 

We  referred  to  this  fact  as  an  answer  to  those  who 
think  there  is  too  g^eat  a  limit  g^ven  to  the  right  of  appeal 
under  our  judicial  system. 

Our  good  friend,  Judge  McWhorter  of  the  12th  circuit, 
calls  us  to  account  for  this  comment,  in  an  article  appearing 
in  this  issue,  because  he  thinks  we  mean  to  reflect  on  our 
Circuit  Courts. 

Our  comment  meant  only  what  it  expressed — that  and 
nothing  more.  It  occurred  to  us  that  if  the  attention  of  those 
who  would  restrict  the  right  of  appeal,  were  directed  to  the 
fact  that  out  of  33  cases  only  8  were  affirmed  and  25  reversed, 
they  would  admit  not  only  the  propriety  of  litigants  taking 
an  appeal,  but  also  that  it  was  a  good  gamble  for  them  to 
take  chances  in  the  court  of  appeals.  We  would  like  to 
know  what  President  Taft  would  have  to  say  about  this. 

But  when  Judge  McWhorter  rapped  us  over  the  knuck- 
les for  what  we  thought  was  a  very  logical  deduction  from 
the  one,  simple  fact,  we  did  not  expect  him,  in  the  same  ar- 
ticle, to  reinforce  and  establish  by  additional  statistics  the 
incontrovertible  justness  of  our  comment.  He  traces  the 
comparative  number  of  cases  reversed  and  affirmed  in  three 
vols,  of  several  different  series  of  the  W.  Va.  Reports,  be- 
ginning with  vols.  62-65,  and  running  back  to  vols.  10-13, 
and  in  only  one  instance  does  he  find  that  the  reversals  do 
not  exceed  the  cases  affirmed. 

We  are  much  obliged  to  the  Judge  for  the  pains  he  has 
taken  to  fortify  the  conclusion  derived  from  this  showing. 

But  we  have  not  said,  and  do  not  now  say  that  the  fact 
leads  inevitably  to  the  conclusion  which  Judge  McWhorter. 
and  not  we,  seems  to  have  drawn  from  it,  and  that  is  that 
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the  Circuit  Courts  are  very  unreliable  in  reaching  right  judg- 
ment. That  may  be  a  proper  deduction  if  Judge  McWhortcr 
wants  to  make  it.  But  until  we  do  make  it  we  wont  deprive 
him  of  the  responsibility  for  it. 

We  thoroughly  agree  with  the  Judge  that  there  is  a 
good  deal  of  allowance  to  be  made  for  the  work  of  a  Circuit 
Court.  A  Circuit  Judsje  would  be  more  than  fallible  if  he 
discharged  the  labors  and  responsibilities  laid  on  his  shoul- 
ders day  by  day  without  making  a  mistake.  We  believe 
that  his  position  is,  at  once,  the  most  responsible  and  the 
most  difficult  that  a  man  can  occupy.  The  Supreme  Court 
is  working  imder  the  same  high-pressure  conditions,  with 
little  opportunity  for  calm  and  deliberate  investigation  and 
judgment. 

The  average  American  citizen  believes  nothing  is  settled 
till  it  is  settled  right.  As  long  as  the  Circuit  Courts  and 
the  Supreme  Court  are  not  more  in  accord,  there  is  evidence 
of  great  fallibility  somewhere.  The  mor^  uncertain  the 
courts  the  more  indisposed  is  the  litigant  to  drop  his  conten- 
tion till  he  has  reached  the  end  of  his  tether.  With  more 
than  half  of  the  cases  in  the  Circuit  Courts  reversed  he  will 
continue  to  take  his  chances  on  an  appeal. 


Justice  of  the  Peace. 

Sai  donnt  }Kcer)  up  a  corispondens  in  this  rasp  it  is  the 
women  on  both  sids  that  ere  guunling  and  naoinc:  me  all  the 
time  and  ther  is  noting  in  et  for  me.  B.  gave  H.  a  chattel 
mortgage  on  all  his  property. 

R.  hus  bin  to  M.  and  C.  C.  C.  all  to  get  free  information 
ther  no  attorneys  entered  in  the  case. 


Peary  is  entitled  to  the  credit  of  having  discovered  the 
(Geographic  Society  anyhow. — Cleveland  Leader, 
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SOME  LEADING  QUESTIONS. 


We  believe  that  Judge  Doolittle  is  radically  wronp:  in 
some  of  his  notions  as  a  Judge ;  but  we  admire  him  as  a  man 
for  his  manly  frankness  and  courage  in  defending  a  very  des- 
perate position. 

And  we  have  never  been  so  stilted  in  our  notion  of  any 
debatable  question  that  we  were  not  willing  to  hear  the  other 
side.  We  have  learned  sometimes  that  when  we  were  most 
certain  of  being  right  we  were  most  conclusively  wrong. 

We  are  not  only  willing  but  we  are  very  curious  to  learn 
by  what  arguments  or  reasons  one  who  maintains  the  atti- 
tude that  Judge  Doolittle  does  toward  his  office,  justifies 
him.self.  We  are  anxious  to  present  these  reasons  and  argu- 
ments to  the  readers  of  THE  BAR  that  they  may  weigh  and 
consider  them. 

We  are  sure  that  Judge  Doolittle  is  just  as  able  and 
willing  to  give  a  reason  for  the  faith  that  is  in  him  as  we  are 
to  have  it,  and  there  are  a  few  leading  fjuestions  wc  hope 
he  will  have  the  goodness  of  heart  to  answer : 

1.  Does  he,  in  administering  his  office  as  a  Judge  regard 
himself  as  administering  a  department  of  the  r^overnment, 
whose  sole  function  is  to  give  specific  eflPect  to  the  laws 
enacted  by  a  co-ordinate  department:  or  does  he  regard  the 
Judges  of  the  Circuit  Court  as  a  kind  of  club  of  individuals, 
each  having  plenary  power  to  administer  his  own  fads  and 
fancies  as  individuals,  independently  of  any  relation  to  the 
recognized  functions  of  their  own  and  co-ordinate  depart- 
ments as  a  system  of  government?    Which? 

2.  Does  he  not  believe  that  the  integrity  of  the  three 
departments  of  our  government  is  necessary  to  its  very  ex- 
istence? 

3.  Does  not  any  encroachment  of  the  judicial  upon  the 
functions  of  the  legislative  department  tend  to  lessen  both 
the  authority  and  certainty  of  law,  (i.  e.)  will  the  people  ac- 
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cept  a  divided  authority  with  the  same  respect  and  obedience 
as  if  it  were  single? 

4.  Has  not  a  legislature  the  right,  and  is  it  not  expedient, 
in  some  cases,  in  order  to  prevent  evasions,  to  make  a  state- 
ute  absolutely  prohibitive,  even  knowing  and  anticipating 
that  it  will  work  a  hardship  in  exceptional  cases  (as  for  in- 
stance in  regelating  the  liquor  traffic)  ?  If  it  has  this  right, 
and  does  make  a  statute  absolutely  prohibitive  in  letter  and 
spirit,  knowing  that  it  must  work  a  hardship  in  exceptional 
cases,  but  evidently  intending  thus  to  put  the  general  weal 
above  the  individual  weal,  does  Judge  Doolittle,  as  an  officer 
of  the  government  entrusted  with  the  responsibility  of  giving 
exact  effect  and  operation  to  the  legislative  will,  assume 
that  he  has  a  right  to  take  issue  with  the  expediency  of  such 
law  and  abate  its  rigor  in  any  case? 

5.  He  will  answer  the  above  question  if  he  will  answer 
this  specific  illustration :  A  druggist  violates  the  law  if  he 
sells  whiskey  without  a  physician's  prescription.  A  man 
staggers  into  his  store,  weak,  faint  and  bleeding  from  injur- 
ies received  in  an  accident.  His  friend  (not  a  physician)  calls 
excitedly  for  a  glass  of  whiskey.  The  druggist  believing  that 
a  life  is  in  jeopardy,  hands  out  the  whiskey.  The  injured  man 
drinks  it,  is  revived,  his  friend  pays  for  the  whiskey  and 
takes  him  away.  The  druggist  is  haled  into  Judge  Doolittle's 
court  to  answer  an  indictment  founded  upon  the  foregoing 
circumstances.  What  would  Judge  Doolittle  do  with  the 
case? 

6.  If  Judge  Doolittle  believes  his  own  sense  of  integrity, 
singleness  of  purpose  and  experience  as  a  Judge,  justifies 
him  in  abating,  modifying  or  in  any  way  diverting  the  oper- 
ation of  a  statute  from  its  literal  purpose;  what  would  he 
think  of  the  propriety  of  the  precedent  he  had  made  if  as  an 
American  citizen  he  had  to  take  his  own  medicine  from  a 
successor  who  had  neither  integrity,  character,  experience, 
and  probably  a  personal  motive  for  "exercising  his  judicial 
discretion."     All  Judges  are  not  Doolittles:  would  he  give 
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a  certain   measure  of  "Discretion"  to  the  Doolittles  and  a 
certain  other  measure  to  the  Dooley's? 

We  do  not  want  to  overburden  the  Judge;  these  ques- 
tions are  designed  to  draw  from  him  his  exact  view  point, 
and  with  the  sincere  desire  and  single  purpose,  not  simply 
to  test  him.  but  to  understand  him,  and  those  of  the  same 
faith.  If  they  appear  lacking  in  any  degree  of  a  respectful 
spirit,  purpose,  or  temper,  we  do  not  intend  it. 


AN  EASY  ONE. 


Tuberculosis  is  ravaging  the  human  race  more  than  any 
other  disease.  The  mortality  from  it  is  said  to  be  on  the  in- 
crease. 

Yet  it  is  a  preventable  and  curable  malady. 

Recently  a  gentleman  in  Boston  put  up  a  standing  prize 
of  $100,000  for  the  discovery  of  a  cure  for  tuberculosis. 

We  thought  that  an  easy  one,  and  concluded  to  go  for 
the  prize. 

We  sat  down  and  wrote  him  this  note: 

"We  have  a  cure  for  tuberculosis,  that  has  never  been 
known  to  fail.  It  is  both  a  preventive  and  a  cure,  and  has 
proved  itself  so  that  no  physician  will  question  it.  Moreover, 
it  is  as  simple  as  effective,  to-wit: 

Breath  pure  air  all  the  time,  and  breath  bad  air  none  of 
the  time. 

This  is  nature's  remedy,  the  best  and  only  remedy,  and 
we  avSsume,  that  havincr  complied  with  your  condition  you 
will  promptly  forward  that  little  matter  of  $100,000.  Send  at 
our  risk,  by  check,  postal  order,  or  draft. 

We  have  not  yet  received  the  prize,  but  having  fairly 
won  it,  of  course  it  will  come  along  by  and  by. 

Many  physicians  and  scientists  will  continue  to  poke 
around  among  the  mysterious  and  occult  thines  for  a  remedy 
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but  they  can't  beat  nature.  Tuberculosis  is  nature's  penalty 
for  the  indecent  and  inexcusable  habit  of  taking  dirty  air 
into  the  lungs;  just  as  dyspepsia  is  the  penalty  for  taking 
improper  food  into  the  stomach.  And  the  only  cure  for 
either  is  to  quit. 

Nature  can  be  conciliated  but  she  can't  be  circumvented. 
She  says  to  the  victim  of  tuberculosis  "y^^  deserve  all  you 
got,"  but  if  you  will  reform  and  be  decent  you  shall  be  re- 
stored. You  pay  nothing  for  the  remedy.  Good  air  is  abun- 
dant and  costs  nothing.  If  you  wont  take  it,  you  may  die 
like  a  hog." 


FROM  A  JEWISH  STANDPOINT. 


We  acknowledge  the  receipt  of  a  lengthy  and  very 
interesting  communication  from  a  member  of  the  Jewish 
race  on  the  complications  of  the  "White  Slave"  problem. 

His  purpose  is  not  to  defend  or  to  deny  the  fact,  that 
although  females  of  his  own  race  have  maintained  a  hija:h 
character  for  personal  virtue,  they  have  been  caught  in  the 
maelstrom  of  this  horrible  vice  as  it  is  conducted  in  New 
York.  He  details  the  manner  and  the  methods  by  which  the 
immigrant  Jewish  girl  is  inveighled  into  the  meshes  of  the 
promoters  and  robbed  of  her  virtue ;  and  the  high  price  of  the 
Jewish  victim  is  evidence  of  the  superior  regard  her  race 
has  for  female  virtue.  But  he  brings  out  the  additional  fact  that 
nothing  can  defeat  the  devices  and  deceptions  of  the  agfents 
of  this  traffic  as  practiced  on  the  new-comer  at  the  port  of 
New  York. 

The  writer  of  this  article  is  a  West  Virginia  lawyer, 
but  evidently  familiar  with  the  conditions  in  New  York, 
and  if  our  space  would  permit,  we  would  gladly  give  place 
to  his  article,  which  throws  new  light  on  this  subject.  At 
some  other  time  we  may  be  able  to  use  it. 


Digitized  by  CjOOQIC 


16  THE     BAR 


THE  MISTRESS  OF  THE  COMMERCIAL  WORLD. 


A  ni(!St  interesting  and  instructive  article  descriptive  of 
the  city  of  London  and  disclosing  the  secret  of  her  mighty 
growtli  and  the  supremacy  that  city  has  attained  in  the  com- 
mercial world,  has  recently  appeared  in  one  of  the  maga- 
zines. 

There  is  so  much  wisdom  in  the  article  and  the  writer 
takes  such  an  unusually  broad  view  of  present  day  relation- 
ships between  the  great  cities  and  nations  of  the  world  that 
wc  arc  tempted  to  reprint  it.  Take  this  single  excerpt,  and 
how  much  suggestive  political  economy  ig  condensed  into 
the  few  facts  here  marshalled: 

"London  is  the  counter  of  the  world.  And  the  old  City 
Corporation,  with  its  banks,  its  brokers,  its  offices  and  ma- 
chinery for  exchanging  the  products  of  India  with  Africa, 
and  of  China  with  America,  is  the  clearing-house  of  us  all. 
England  is  the  only  great  nation  which  opens  its  doors  to 
the  trade  of  the  world,  unhampered  and  unrestrained  by 
taxes,  tariffs,  imposts  or  octroi.  White,  black,  yellow,  and 
red.  the  followers  of  Christ,  of  Buddha,  of  Mohammed  and 
Confuscius.  all  send  their  wares,  in  consequence,  to  the  port* 
which  invite  them.  For  trade  hates  barriers.  It  will  go 
around  the  world  to  avoid  a  tariff  wall.  And  because  of  this 
fact  Great  Britain  is  the  counter  across  which  the  wealth 
of  the  world  is  exchanged.  Here  the  products  of  every 
clime  are  freely  swapped.  The  exports  of  America  come 
to  the  ports  of  England,  to  be  reshipped  in  turn  to  the 
ports  of  South  America,  Africa,  and  Asia.  The  products 
of  the  Orient  take  the  same  course,  and  for  the  same  reason. 
Is  it  not  that  England  has  subsidized  her  merchant  marine. 
Is  it  not  that  trade  follows  the  flag.  It  is  the  freedom  with 
which  men  trade  across  an  open  counter  that  has  given 
Great  Britain  supremacy  of  the  seas.  It  is  this  that  has 
built  up  her  cotton  and  her  wollen  trade,  her  cutlery,  and  tool 
industries.     It  is  this  that  has  given  her  wares  a  welcome 
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entry  into  every  port.  For  no  people  are  so  ignorant  t'aat 
they  do  not  prefer  to  trade  with  those  who  trade  with  ihcm. 
And  no  shipping  can  be  profitable  where  bottoms  are  empty 
one  way.  There  can  never  be  any  commerce,  and  there  never 
has  been  any  commerce  where  all  of  the  profits  are  made  by 
one  party." 


LIMITATIONS  OF  JUI?ICIAL  DISCRETION. 


By  Judge  Miller  of  the  Supreme  Court  of  Appeals. 


TO  THE  BAR:— 

I  am  requested  to  respond  to  the  question,  what  are  the 
limits  of  judicial  authority  where  a  law,  precise  in  its  terms, 
if  literally  enforced,  would  be  impolitic  or  would  work  great 
hardship,  or  injustice? 

English  judges  and  Roman  jurists  from  the  earliest 
times  were  frequently  confronted  with  this  question,  and  it 
has  many  times  confronted  our  own  courts  and  judges  in  the 
development  and.  administration,  under  state  and  federal 
constitutions,  of  our  own  peculiar  system  of  jurisprudence. 

If  I  may  be  permitted  to  digress  a  little  from  the  main 
question,  I  wish  to  say  that  I  have  not  been  able  to  appre- 
ciate the  pcntinency  of  this  question  to  Mr.  Roosevelt's  criti- 
cism of  the  Jacobs  case.  98  N.  Y.  98.  I  'do  not  understand 
him  to  have  affirmed  that  a  judge  may,  or  of  right  ought  to 
wholly  disregard  positive  law  in  order  to  administer  social 
justice.  His  position  was  that  if  the  judges  had  not  been,  as 
I  think  he  erroneously  assumed  they  were,  "men  without  any 
S3rmpathetic  understanding,  or  knowledge  of  the  needs  and 
conditions  of  life  of  the  great  mass  of  their  fellow  country- 
men. *  *  *  *  If  they  had  understood  'how  the  other  half 
lived',  etc.,  they  would  have  rendered  no  such  decision  as 
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was  rendered/'  He  erroneously  assumed,  I  think,  that  "it 
was  this  lack  of  knowledge  and  the  attendant  lack  of  sympa- 
thetic understanding  that  formed  the  real  barrier  between 
the  judges  and  a  wise  judgment.'*  I  think  the  judgment  of 
the  court  in  that  case  disclosed  a  very  wide  knowledge  and 
sympathetic  understanding  on  the  part  of  the  Judges,  of  all 
the  circumstances  and  conditions  of  those  affected  by  the 
statute,  and  of  which  the  court  took  judicial  notice  in  pro- 
nouncing what  I  conceive  to  have  been  a  wise  and  just  judg- 
ment. The  effect  of  that  judgment  was  that  the  statute  in- 
volved was  an  unreasonable  exercise  of  the  police  power, 
inhibited  by  the  constitution,  and  to  discharge  the  petitioner 
from  imprisonment  for  the  crime  of  which  he  stood  convicted, 
of  employing  one  of  the  several  rooms  in  the  tenement  occu- 
pied by  him  for  the  manufacture  of  cigars,  a  business  ren- 
dered criminal  by  the  statute  only  when  so  carried  on  in  a 
certain  class  of  tenements  in  cities  of  over  500,000  inhabi- 
tants. The  power  of  a  court  of  competent  jurisdiction  to  thus 
nullify  a  statute  for  infraction  of  the  constitution  is  no  longer 
an  open  question  in  this  country,  and  this  was  all  that  the 
New  York  Court  did.  If  the  decision  had  been  otherwise  the 
petitioner,  a  poor  man,  would  have  been  driven  out  of  his 
house  and  probably  out  of  business,  because  unable,  on  ac- 
count of  the  additional  expense  of  rents,  to  carry  on  his  bus- 
iness elsewhere. 

Now  as  to  the  main  question.  May  a  court  or  judge 
in  the  administration  of  justice  disregard  a  plain*  positive 
provision  of  law  where  its  enforcement  according  to  the  strict 
letter  would  work  hardship  or  injustice?  My  answer  is  yes 
and  no.  If  the  law  be  so  plain  in  its  terms  as  to  need  no 
construction,  or  interpretation,  and  the  case  in  hand  falls 
plainly  within  its  intent  and  purpose,  every  lawyer  would 
unhesitatingly  answer  that  such  a  law  should  be  enforced 
according  to  its  terms  no  matter  upon  whom  it  falls,  and 
regardless  of  the  apparent  hardship  or  injustice.    This  must 
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be  so,  particularly  in  a  government  like  ours,  distributed 
as  it  is  between  executive,  legislative  and  judicial  depart- 
ments. 

But  where  the  law  is  otherwise,  is  ambiguous,  or  of 
doubtful  construction  or  application,  courts  and  judges  for 
centuries  have  exercised  wide  judicial  discretion,  and  have 
applied  well  recognized  rules  of  equitable  construction,  the 
rule  of  presumptions,  the  doctrine  of  reasonableness,  and 
have  even  resorted  to  legal  fictions  in  order  to  prevent  wrong 
and  injury. 

My  views  on  this  question  are  so  fully  covered  by  the 
Hon.  Le  Barron  B.  Colt,  United  States  Circuit  Judge  for  the 
first  circuit,  in  his  annual  address,  before  the  American  Bar 
Association,  in  1903,  on  the  subject  "Law  and  Reasonable- 
ness," that  I  have  determined  to  confine  my  response  mainly 
to  quotations  from  that  admirable  address.  The  conclusion 
of  the  speaker,  are  so  fully  supported  by  reference  to  and 
copious  quotations  from  works  or  history,  and  from  legal 
texts  and  judicial  decisipns  as  to  leave  little  room  for  con- 
troversy. The  texts  of  this  address  are  familiar  maxims: 
"Law  is  the  perfection  of  reason."  "Reason  is  the  soul  of 
the  law;  and  when  the  reason  of  any  particular  law  ceases, 
so  does  the  law  itself."  "The  reason  and  spirit  of  laws  make 
law,  not  of  particular  precedents."  "Reason  is  the  life  of 
the  law ;  the  common  law  itself  is  nothing  but  reason." 

He  quotes  from  Chancellor  Kent,  that  "a  statute  is  never 
to  be  construed  against  the  plain  and  obvious  dictates  of 
reason."  He  affirms  on  high  authority  that  "The  courts  have 
also  called  in  aid  this  doctrine  of  reasonableness  to  justify  a 
departure  from  the  strict  rule  of  law."  He  says,  "in  respect 
to  legislation  it  will  be  found  that  the  judiciary,  through  its 
power  of  construction  and  interpretation  has  acted  as  a  safe 
guard  against  the  enforcement  of  unreasonable  statute  laws." 
We  are  told  in  this  address  how  the  "Roman  jurisconsults 
resorted  to  fictions  for  overcoming  the  severity  of  legal  rules, 
and  reconciling  the  letter  of  the  law  within  common  sense 
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and  justice."  In  the  same  connection  the  speaker  says: 
"When  large  numbers  of  foreigners  flocked  to  Rome,  the 
strict  rule  of  the  Civil  Code  that  no  one  but  a  Roman  citizen 
could  maintain  suit  became  harsh  and  unjust;  whereupon  the 
Roman  lawyers  invented  the  fiction  that  if  a  foreigner  averred 
he  was  a  Roman  citizen,  the  defendant  could  not  traverse  the 
allegations."  He  also  quotes  from  Dicey  as  follows:  "The 
fictions  of  the  Courts  have  in  the  hands  of  lawyers  such  as 
Coke  served  the  cause  both  of  justice  and  of  freedom,  and 
served  it  when  it  could  have  been  defended  by  no  other  wea- 
pons. For  there  are  social  conditions  under  which  legal  fic- 
tions or  subtleties  afford  the  sole  means  of  establishing  that 
rule  of  equal  and  settled  law  which  is  the  true  basis  of  En- 
glish civilization."  He  also  says:  "that  the  English  judges 
and  Roman  jurists  have  really  employed  fictions  in  a  much 
broader  sense,  for  the  purpose  of  changing,  extending  and 
modifying  the  rules  of  law  in  order  to  bring  them  into  har- 
mony with  social  progress  and  the  actual  concerns  of  life." 

Mr.  Blaine  is  reported  to  have  said  that  the  creation  of 
our  own  state  was  sustained  by  legal  fictions.  2  Morse  Ab- 
raham Lincoln  ("American  Statesmen"  series).     181. 

Quoting  again :  "Before  the  division  between  the  legisla- 
tive and  judicial  powers  of  the  government  had  become  so 
sharply  defined  the  Courts,  as  we  have  already  pointed  out, 
rigorously  protested  against  the  authority  of  the  legislature 
to  enact  a  valid  law  which  was  in  violation  of  natural  justice 
and  common  sense.  Such  expressions  are  found  in  judicial 
decisions  from  Lord  Coke  in  Bonham's  case,  who  declared 
that  'when  an  act  of  Parliament  is  against  right  and  reason, 
or  repugnant,  or  impossible  to  be  performed,  the  common  law 
will  control  it,  and  adjudge  such  act  to  be  void,'  down  to 
Mr.  Justice  Miller  in  Loan  Association  v.  Topeka,  and  Mr. 
Justice  Brown  in  Holden  v.  Hardy." 

The  speaker  also  refers  to  the  fact  that  in  early  times  the 
courts  in  order  to  make  statute  law  reasonable  resorted  to 
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the  doctrine  of  equitable  construction,  and  says:  "Upon  this 
principle  they  disregard  the  letter  of  the  statute,  and  extended 
its  provisions  to  cases  'within  the  same  mischief,  or  they 
excepted  from  the  statute,  though  covered  by  its  terms,  other 
cases  on  consideration  of  justice  and  right  reason." 

The  doctrine  of  "equitable  construction",  and  of  "pre- 
sumptions" is  also  discussed  with  reference  to  English  cases 
and  also  with  reference  to  Trinity  Church  v.  United  States, 
and  United  States  v.  Kirby.  "The  question  at  issue"  in  the 
Trinity  Church  case,  says  he,  "was  the  applicability  of  the 
Alien  Contract  Labor  Law  to  a  Clergyman  who  came  to  this 
country  to  enter  the  service  of  a  church."  Although  it  was 
conceded  that  the  case  came  within  the  letter  of  the  law  the 
court  said :  "It  is  a  familiar  rule  that  a  thing  may  be  within 
the  letter  of  the  statute  and  yet  not  within  the  statute,  be- 
cause not  within  the  spirit,  nor  within  the  intention  of  its 
makers.  This  has  been  often  asserted,  and  the  reports  are 
full  of  cases  illustrating  its  application."  The  quotation  from 
United  States  v.  Kirby,  is  as  follows:  "All  laws  should  re- 
ceive a  sensible  construction  *  *  *  .  The  reason  of  the 
law  in  such  cases  should  prevail  over  its  letter.  The  common 
sense  of  man  approves  the  judgment  of  Puffendorf  that  the 
Belognian  law  which  enacted  'that  whoever  drew  blood  in  the 
streets  should  be  punished  with  the  utmost  severity  did  not 
extend  to  the  surgeon  who  opened  the  vein  of  a  person  that 
fell  down  in  the  street  in  a  fit.  The  same  common  sense  ac- 
cepts the  ruling  cited  by  Plowden,  that  the  statute  of  ist 
Edw.  II.,  which  enacts  that  a  prisoner  who  breaks  prison 
shall  be  guilty  of  felony,  does  not  extend  to  a  prisoner  who 
breaks  out  when  the  prison  is  on  fire  for  he  is  not  to  be 
hanged  because  he  would  not  stay  to  be  burned." 

"Such"  says  this  Judge,  "Has  been  the  attitude  of  the 
courts  and  lawyers  in  the  ever  existing  struggle  between  the 
rules  and  positive  law  and  advancing  civilization.  They  have 
striven  to  keep  the  law  in  harmony  with  social  progress,  to 
make  it  more  reasonable  as  social  necessities  and  public 
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sentiment  have  demanded.  Ever  recognizing  that  'the  matter 
changeth,  the  custom,  the  contracts,  the  commerce,  the  dis- 
position, educations  and  tempers  of  men  and  societies',  they 
have  conceived  theories,  invoked  doctrines,  and  inaugurated 
instrumentalities  to  relieve  the  situation.  They  have  carried 
on  judicial  legislation  from  the  infancy  of  the  law  in  order 
that  it  might  advance  with  society.  By  the  adoption  of 
broad  and  elastic  rules  of  interpretation  they  have  main- 
tained, in  large  measure,  the  supreme  law  of  the  land  in  har- 
mony with  national  growth;  and  they  stood  as  a  barrier 
against  the  enforcement  of  capricious  and  arbitrary  laws 
enacted  by  the  great  remedial  agency  upon  which  the  com- 
munity now  mainly  relies." 

I  commend  this  whole  address  to  those  who  would  pur- 
sue the  subject  further. 

If  more  is  needed  I  refer  the  enquiry  to  the  many  de- 
cisions in  Virginia  and  in  this  State  digested  in  12  Ency. 
Dig.  759-777,  where  the  rules  of  construction  and  interpre- 
tation referred  have  been  many  times  invoked  and  applied. 

As  was  said  in  olden  times:  "The  Sabbath  was  made 
for  man  and  not  man  for  the  Sabbath";  so  we  may  say  in 
this  day,  the  law  was  made  for  man,  not  man  for  the  law. 

WILLIAM  H.  MILLER. 


''Pray,  my  good  man,"  said  a  judge  to  an  Irishman,  who 
was  a  witness  on  a  trial,  "what  did  pass  between  you  and  the 
prisonert"  , 

Oh,  then,  plase  your  lordship,"  said  Pat,  ''sure  I  sees 
Phelim  atop  of  the  wall.  'Paddy!'  says  he.  'Whatt'  says  I. 
'Here!'  says  he.  'Where!'  says  I.  'Whist!'  says  he.  'Hush!' 
says  I.    And  that's  all,  plase  your  lordship." 


There  seems  to  be  a  lot  of  unemployed  veracity  in  politics 
still. — Washingion  Post 
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VIEWED    FROM    THE    BENCH    OF    THE    CIRCUIT 

COURT. 


EDITOR  "THE  BAR":— 

Just  a  word,  please,  touching  an  editorial  mention  in  the 
last  issue  of  THE  BAR  of  the  large  percentage  of  reversals 
in  the  list  of  new  decisions  of  the  Supreme  Court  of  Appeals 
reported  in  the  same  issue.  You  say  editorially,  "Those 
who  think  there  is  too  great  a  limit  given  to  the  right  of  ap- 
peal under  our  judicial  system,  will  probably  change  their 
minds  if  they  will  look  at  the  number  of  reversals  in  the  list 
of  cases  reported  in  this  BAR.  And  this  list  is  not  excep- 
tional, but  shows  the  usual  proportion." 

Putting  it  in  the  mildest  way  this  editorial  at  least  con- 
tains a  suggestion  or  intimation  that  there  is  some  deficiency 
in  the  circuit  judiciary  of  the  State,  and  that,  for  the  protec- 
tion of  the  rights  of  litigants,  the  widest  latitude  should  be 
g^ven  for  appeals.  While  I  am  not  personally  sensitive  about 
such  matters,  yet  I  feel  that,  in  the  interest  of  that  public 
confidence  that  should  be,  as  far  as  possible,  reposed  in  the 
judiciary,  your  statement  that  this  small  list  of  decisions  so 
reported  was  not  an  exception,  but  showed  the  usual  propor- 
tion of  reversals,  should  be  corrected.  I  don't  think  it  is 
supported  by  the  facts.  I  have  not  had  time  to  examine  all  of 
the  W.  Va.  Reports,  but  I  have  examined  sufficient  of  them 
to  give  what  I  think  are  some  fair  tests. 

Take  volumes  62  to  65,  inclusive  of  the  Reports  and  we 
find  49.7  per  cent  reversals  and  50.3  per  cent  affirmances. 
Then  go  back  twenty  years,  when  the  work  of  the  circuit 
judges  was  vastly  lighter,  and  taking  volumes  30  to  33,  in- 
clusive, we  find  the  reversals  to  be  57  per  cent  and  affirmances 
43  per  cent.  Go  back  when  the  work  was  still  easier  and 
take  volumes  20  to  23,  inclusive,  and  the  reversals  stand 
55  per  cent  to  45  per  cent  affirmances.  Then  go  back  still 
farther,  when  the  work  of  the  circuit  judges  was  play  com- 
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pared  with  what  it  is  today^  and,  taking  volumes  lo  to  13,  in- 
clusive, we  find  the  reversals  are  54  per  cent  to  46  per  cent 
affirmances.  In  making  these  tests  no  notice  was  taken  of 
cases  of  original  jurisdiction  in  the  Supreme  Court,  of  course, 
neither  was  any  taken  of  cases  affirmed  in  part  and  reversed 
in  part.  Now,  the  list  of  reported  cases  in  the  BAR  referred 
to  show  72  per  cent  reversals  and  28  per  cent  affirmances. 
Tried  by  the  tests  I  have  submitted,  your  statement  that  this 
list  is  "not  exceptional,  but  shows  the  usual  proportion,"  is 
very  inaccurate,  and  does  injustice  to  the  circuit  judges  of 
the  State — a  thing,  I  am  sure,  the  BAR  never  intended.  I 
know  the  circuit  judges  need  s|panking  occasionally,  and 
THE  BAR  is  a  good  "family  doctor ;"  but,  for  goodness  sake, 
don't  put  nails  in  the  shingle  I 

It  sometimes  happens  that  there  will  be  a  "run"  of  cases 
in  which  the  per  centum  of  reversals  will  be  exceptionally 
large,  and  vice  versa.  For  instance,  in  the  January,  1909. 
BAR  the  list  reported  showed  61  per  cent  affirmances  and 
39  per  cent  reversals.  Just  why  these  "runs"  of  reversals 
or  affirmances  thus  come,  I  do  not  know;  but  it  is  a  matter 
of  common  observation  that  they  do  often  run  this  way.  It 
has  been  suggested  by  some  one  that  it  was  because  the 
signs  of  the  moon  were  wrong  either  when  the  circuit  judges 
or  when  the  supreme  judges  passed  upon  the  cases.  But, 
seriously,  taking  the  tests  I  have  made,  it  will  be  seen  that, 
notwithstanding  law  is  practiced  more  closely  than  ever  be- 
fore, and  the  work  of  the  circuit  judges  has  enormously  in- 
creased, and  more  troublesome  questions  are  being  raised 
because  of  the  more  complex  character  of  the  industries 
of  the  State  with  the  mines,  railroads,  electrical  machinery, 
manuafcturing,  lumbering,  oil  and  gas  interests,  and  innum- 
erable other  things  scarcely  dreamed  of  in  the  litigation  of 
a  few  decades  ago,  the  percentage  of  reversals  is  lactually 
lower  in  the  last  four  volumes  of  our  Reports  than  in  either 
of  the  other  groups  mentioned.  Then,  again,  it  must  be  r^ 
membered  that  the  judges  of  the  appellate  court  examine 
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cases  more  closely  than  formerly  when  they  are  presented 
upon  applications  for  appeals  or  writs  of  «rror,  and  l^ge 
numbers  of  them  are  rejected.  All  of  these  are  really  affirm- 
ances of  the  lower  courts.  Add  these  to  the  cases  affirmed 
upon  actual  hearings,  and  the  percentage  of  reversals  wrH 
sink  still  lower. 

But  let  me  say  here  that  I  fully  concur  in  your  idea  that 
full  opportunity  should  be  given  for  appeals.  All  judges 
make  mistakes.  Even  the  Supreme  Court  of  Appeals,  in  try- 
ing to  correct  its  own  mistakes  has,  along  some  lines  reversed 
itself  with  bewildering  frequency.  And  when  it  is  perceived 
how  many  cases  the  circuit  judges  are  required  to  decide, 
with  what  feverish  haste  they  are  compelled  to  work  to  avoid 
being  overwhelmed  and  how  hany  vital  questions  they  are 
compelled  to  decide  off  hand  the  only  wonder  is  they  don't 
make  more  mistakes  and  are  not  reversed  more  frequently 
than  they  are.  The  work  of  the  circuit  judges  twenty-five 
years  ago  was  as  a  child's  play  compared  to  what  it  is  today. 
One  need  only  refer  to  the  records  to  verify  this  statement. 
The  law  is  practiced  so  closely  today  that  every  question 
possible  is  raised.  Very  recently  I  heard  an  eminent  lawyer 
of  this  state  say  that  he  had  just  had  occasion  to  examine 
some  court  records  made  by  some  of  the  earlier  judges  of 
Virginia  who  were  then  and  still  are  regarded  as  the  great 
judges  of  that  day,  and  so  crude  and  imperfect  had  he  found 
the  work  done  by  them  that  it  would  not  pass  muster  in  any 
of  our  courts  of  this  day.  Under  the  great  pressure  of  bus- 
iness crowding  constantly  upon  the  circuit  judges,  they  will 
necessarily  and  unavoidably  continue  to  make  mistakes,  aud 
sufficient  opportunity  should  be  givjen  litigants  to  have  these 
mistakes  corrected,  as  far  as  may  be,  by  appeals. 

I  believe,  too,  that  in  some  quarters  an  unfortunate 
practice  has  unconsciously  crept  into  our  trials  through  the 
legal  profession  that  causes  many  appeals  to  be  taken  that 
otherwise  would  be  unnecessary.  Is  it  not  true  that  too  many 
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lawyers,  in  their  practice,  give  more  attention  to  the  prepar- 
ation of  their  cases  for  "going  up"  than  they  do  to  the  assist- 
ance of  the  circuit  judge  in  reaching  correct  conclusions? 
Do  not  too  many  lawyers  lose  sight  of  their  duty  and  their 
obligation  professionally  to  "carry  a  light  to  the  court"? 
Some  lawyers  have  a  mania  for  "going  up,"  and  in  their  practice 
this  thought  has  possibly  too  large  a  place  in  their  minds.  A 
little  more  careful  and  sincere  assistance  by  the  lawyers  to 
the  circuit  judge  to  enable  him  to  get  right  and  keep  right, 
rather  than  so  much  eifcot  to  entrap  him  with  armfulls  of 
"instructions"  and  otherwise,  so  as  to  "take  him  up",  and  a 
little  more  willingness  on  the  part  of  some  of  the  judges  to 
"receive  the  light,"  would  obviate  the  necessity  of  appeals  in 
numerous  instances. 

I  feel  that  I  am  at  liberty  to  speak  freely  along  this  line, 
because  I  am  satisfied  that  the  different  bars  of  my  circuit 
are  as  free  of  lawyers  who  would  seek  undue  advantage  of 
the  judge  to  lay  ground  for  appeals  as  any  bars  of  the  State ; 
and  I  feel,  too,  that  I  am  justified  in  uttering  this  word  in 
defense  of  the  circuit  judge,  because  the  Lord  knows  that  his 
yoke  is  not  easy,  and  his  burden  is  not  light. 

J.  C.  McWHORTER. 
Buckhannon,  W.  Va.,  January  lo,  1910. 


A  big-hearted  Irish  politician  in  a  Western  city  had  just 
left  a  theatre  one  night  when  he  was  approached  by  a  beggar, 
who  said: 

"Heaven  bless  •your  bright,  benevolent  face!  A  little 
charity,  sir,  for  a  poor  cripple.'* 

The  politician  gave  the  man  some  coins,  saying:  ''And  how 
are  you  crippled,  old  man!" 

''Financially,  sir,"  answered  the  beggar,  as  he  made  off.— 
Lippincott's  Magazine. 
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JUDICIAL  DISCRETION. 


TO  THE  BAR:— 

A  recurrence  to  ancient  doctrines  is  still  the  safest  guide. 

In  St.  Louis  R.  R.  Co.  vs.  Taylor,  210  U.  S.  page  295,  the 
Supreme  Court  construing  the  Safety-Appliance  Act  uses 
this  language:  "We  have  nothing  to  do  but  to  ascertain 
and  declare  the  meaning  of  a  few  simole  words  in  which  the 
duty  is  described.  It  is  enacted  that  no  cars,  either  loaded  or 
unloaded,  shall  be  used  in  interstate  traffic  which  do  not 
comply  with  the  standard.  There  is  no  escape  from  the 
meaning  of  these  words.  Explanation  cannot  clarify  them, 
and  ought  not  to  be  employed  to  confuse  them  or  lessen 
their  significance.  The  obvious  purpose  of  the  legislature 
was  to  supplant  the  qualified  duty  of  the  common  law  with 
an  absolute  duty,  deemed  by  it  more  just.  If  the  railroad 
does,  in  point  of  fact,  use  cars  which  do  not  comply  with  the 
standard,  it  violates  the  plain  prohibitions  of  the  law,  and 
there  arises  from  that  violation  the  liability  to  make  com- 
pensation to  one  who  is  injured  by  it.  It  is  urged  that  this 
is  a  harsh  construction.  To  this  we  reply  that,  if  it  be  the 
true  construction,  its  harshness  is  no  concern  of  the  courts. 
They  have  no  responsibility  for  the  justice  or  wisdom  of  leg- 
islation, and  no  duty  except  to  enforce  the  law  as  it  is  writ- 
ten, unless  it  is  clearly  beyond  the  constitutional  power  of 
the  law-making  body.  It  is  said  that  the  liability  under  the 
statute,  as  thus  construed,  imposes  so  great  a  hardship  up- 
on the  railroads  that  it  ought  not  to  be  supposed  that  Con- 
gress intended  it.  Certainly  the  statute  ought  not  to  be  given 
an  absurd  or  utterly  unreasonable  interpretation,  leading  to 
hardship  and  injustice,  if  any  other  interpretatidn  is  reason- 
ably possible.  But  this  argument  is  a  dangerous  one.  and 
never  should  be  heeded  where  the  hardship  would  be  oc- 
casional and  exceptional.  It  would  be  better,  it  was  once 
said  by  Lord  Eldon,  to  look  hardship  in  the  face  rather  than 
break  down  the  rules  of  law." 
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This  same  principle  has  been  enforced  frequently  by  the 
Supreme  Court  of  U.  S.  Notably  ih  the  construction  of  the 
Sherman  Anti-Trust  Laws,  and  those  which  relate  to  penal- 
ties imposed  by  Acts  of  Congress. 

Of  course  there  is  judicial  discretion.  But  what  is  it? 
''Ability  to  discern  by  the  right  line  of  law,  and  not  by  the 
crooked  cord  of  private  opinion  which  the  vulgar  call  dis- 
cretion."   Coke  Litt.  227b. 

This  is  not  the  kind  of  discretion  which  the  Supreme 
Court  of  Alabama,  in  re  Chase  43  Ala.  310,  had  in  mind  when 
it  quoted:  "The  discretion  of  a  Judge  is  the  law  of  tyrants; 
it  is  always  unknown;  it  is  different  in  different  men;  it  is 
casual  and  depends  upon  constitution  and  passion.  In  the 
best  it  is  often,  at  times,  capricious ;  in  the  worst,  it  is  every 
vice,  folly  and  madness  to  which  human  nature  is  liable."  The 
above  was  quoted  from  Lord  Camden,  who  also  observed ; 
"the  most  odious  and  dangerous  of  all  laws  would  be  those 
depending  on  the  discretion  of  Judges." 

"In  Osborne  vs.  U.  S.  Bank,  9  Wheaton,  733,  Chief  Justice 
Marshall  held,  "courts  are  mere  instruments  of  the  law,  and 
can  will  nothing.  When  they  are  said  to  exercise  a  discre- 
tion, it  is  a  mere  legal  discretion ;  a  discretion  to  be  exercised 
in  discerning  the  course  prescribed  by  law,  and  when  that  is 
discerned  it  is  a  duty  of  the  court  to  follow  it.  Judicial  pow- 
er is  never  exercised  for  the  purpose  of  giving  effect  to  the 
will  of  the  Judge ;  always  for  the  purpose  of  giving  effect  to 
the  will  of  the  Legislature,  or  in  other  words,  to  the  will  of 
the  law." 

West  Virginia  has  defined  discretion  as  the  exercise  of  a 
sound  judicial  judgment,  in  the  interest  of  justice  and  pru- 
dence.   Rose  vs.  Brown,  11  W.  Va.  122. 

We  must  discriminate  between  the  duty  of  a  court  to 
enforce  a  taw,  when  its  meaning  and  intent  is  plain,  and  the 
duty  of  the  cotirt  In  construing  the  law.  For  Instance,  a  Fed- 
eral law  imposes  a  penalty  for  itnportihg  a  laborer  from 
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abroad,  but  the  Supreme  Court  of  the  U.  S.  held  that  when 
Trinity  Church  at  New  York  engaged  a  clergyman  for  its 
pulpit,  and  brought  him  over  from  Europe,  the  Church  was 
not  amenable  to  that  law ;  even  though  the  prosecution  cited 
Texts  of  Scripture  with  regard  to  the  laborer  and  his  hire. 
Church  vs.  United  States  143  U.  S.  462.  On  the  other  hand, 
in  the  days  of  Re-construction,  a  colored  Judge  in  South 
Carolina  held  that  a  man  could  not  be  punished  for  killing 
tiite  wife,  because  the  law  of  that  State  inflicted  a  penalty 
only  where  one  "man  should  kill  another."  In  W.  Va..  it 
has  several  times  been  pointed  out  that  -the  "letter  killeth" ; 
and  that  a  thing  might  be  within  the  letter  of  a  statute,  and 
not  within  the  purview.  Thus,  Blackstone  pointed  out  that 
the  English  statute  against  "the  letting  of  blood  in  the 
streets"  was  aimed  at  street  fighting,  and  did  not  apply  to  a 
physician,  who  bled  a  man  to  save  his  life. 

So  various  are  the  circumstances  and  the  facts  that  are 
constantly  presented  to  the  courts,  that  we  should  be  the 
more  impressed  with  the  necessity  of  wisdom,  breadth  and 
learning  for  that  first  place  in  secular  affairs;  but  we  think, 
that  while  there  may  be  apparent  exceptions,  it  will  be  found 
that  no  court  has  a  right  to  dispense  with  the  requirements 
of  a  command  of  the  law-making  power  in  a  case  to  which 
it  is  clearly  applicable,  and  on  the  other  hand,  no  Judge  will 
strain  the  law  to  apply  it  to  a  case  not  intended  by  the  law- 
making power. 

Our  "gun-toting"  statute  does  not  apply  to  toy  pistols, 
or  to  the  carrying  of  portions  of  a  broken  weapon.  We  con- 
ceive that  a  man  in  possession  of  a  loaded  pistol  would  be 
outside  of  the  intent  of  that  law,  if  for  instance,  he  should 
disarm  a  felon,  and  carry  a  pistol  to  the  nearest  officer.  A 
party  of  ladies  playing  Bridge  for  a  ribbon  or  a  tea-pot, 
would  hardly  be  liable  for  gaming,  even  if  they  should  cheat, 
as  might  possibly  happen. 

There  is  such  a  thing  also  as  legal  sympathy,  where  the 
law  properly  leans  in  favor  of  a  person  without  fault,  who 
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might  be  within  the  letter,  but  we  beg  to  suggest  that  if  the 
courts  change  or  refuse  to  enforce  the  plain  and  established 
laws,  then  the  last  hope  of  the  Republic  is  gone.  "Where 
law  ends,  tyranny  begins."  Indeed,  legislation  is  now  loose 
enough.  Where  would  it  be,  if  the  legislatures  felt  that  the 
courts  would  act  as  an  over-ruling  providence,  to  correct 
every  unwise  enactment? 

The    saving   quality    of   common    sense    cannot    refuse 
obedience  to  law. 

X.  Y.  Z. 


JUDICIAL  DISCRETION. 


As  Measured  By  a  Common  Law  Yard  Stick. 
TO  THE  BAR:— 

The  question  which  you  have  brought  to  the  fore,  and 
which  Judge  Doolittle  (to  the  honor  of  both  head  and  heart) 
discussed  in  your  January  number,  is  not  a  new  one.  It  is, 
indeed,  quite  an  old  one.  It  was  up  and  in  dispute  in  Eng- 
land, four  hundred  years  ago— before  ever  a  court  existed  in 
America — away  back  in  the  time  of  that  bad  individual  King 
Henry  VIII.  So  great  and  good  a  man  as  Sir  Thomas  Moore, 
the  lord  chancellor  of  England,  the  immediate  successor  of 
the  renowned  Cardinal  Wolsey,  took  active  participation  in 
the  discussion  of  the  identically  same  question,  then  agitating 
all  the  eminent  judges  and  lawyers  of  the  realm,  and  declared 
the  emphatic  opinion  that  the  judges  of  the  law  courts  should 
exercise  their  discretion  in  mitigating  the  rigors  of  the  law, 
and  he  thought  they  were  in  conscience  bound  to  do  so.  I 
copy  from  Roper's  Life  of  Sir  Thomas  Moore,  the  following 
quaint  passage: 

"And  as  few  injunctions  as  he  granted  while  he  was 
Lcfrd  Chancellor,  yet  were  they  by  some  of  the  judges  of  the 
law  misliked,  which  I,  understanding,  declared  the  same  unto 
Sir  Thomas  More,  who  answered  me,  that  they  have  little 
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cause  to  find  fault  with  him  therefore.  And  thereupon 
caused  he  one  Mr.  Crooke,  chief  of  the  six  clerks,  to  make  a 
docket,  containing  the  whole  number  and  causes  of  all  such 
injunctions,  as  either  in  his  time  had  already  passed,  or  at 
that  present  time  depended  in  any  of  the  King's  Courts  at 
Westminster  before  him.  Which  done  he  invited  all  the 
judges  to  dinner  with  him  in  the  Council  Chamber  at  West- 
minster, where  after  dinner  when  he  had  broken  with  them 
what  complaints  he  had  heard  of  his  injunctions,  but  more- 
over showed  them  both  the  number  and  causes  of  every 
of  them  iij  order  so  plainly  that,  upon  full  debating  of  those 
matters,  they  were  all  enforced  to  confess,  that  they,  in  like 
case,  could  have  done  no  otherwise  themselves,  then  oflfered 
he  this  unto  them,  that  if  the  justices  of  every  court,  unto 
whom  the  reformation  of  rigour  of  the  law,  by  reason  of  their 
office,  most  especially  appertained,  would,  upon  reasonable 
consideration,  by  their  own  discretions  (as  they  were,  as  he 
thought,  in  conscience  bound)  mitigate  and  reform  the  rigour 
of  the  law  themselves,  there  should  from  thenceforth  by  him 
no  more  injunctions  be  granted." 

The  law  judges,  however,  refused  to  yield,  or  recede 
from  the  rule  of  rigidity.  Whereupon  the  good  Sir  Thomas 
bluntly  told  them,  as  his  biographer  informs  us,  that  they 
could  not  thereafter  blame  him  for  issuing  injunctions.  Judge 
Story,  in  his  Equity  Jurisp.  (i  Vol.  §  51,  note),  refers  to  the 
incident,  as  part  of  the  history  of  the  origin  of  the  equity 
jurisdiction  of  courts  of  chancery.  It  is  cited  here  to  show 
that,  long  before  Blackstone  laid  down  the  rule,  quoted  by 
Judge  Doolittle,  as  to  interpreting  a  law  by  "the  reason  and 
spirit"  of  it,  there  was  eminent  authority  for  the  principles 
which  Judge  D.  advocates.  Verba  intentione  debent  inservive 
is  a  maxim  of  ancient  and  honorable  standing,  and  is  binding 
even  upon  the  law  courts.  The  typical  Bolognian  law,  which 
declared  that,  who  ever  drew  blood  in  the  streets  should  be 
punished  with  extreme  severity,  was  surely  construed  right- 
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ly  when  it  was  held  that  it  did  not  apply  to  the  case  of  a  sur- 
geon who  opened  the  vein  of  one  who  fell  in  the  street  in  a 
fit.  So,  that  the  English  statute  which  enacted  that,  one  who 
breaks  prison  shall  be  guilty  of  a  felony,  did  not  extend  to  a 
prisoner  who  breaks  out  when  the  prison  was  on  fire;  "for 
he  is  not  to  be  hanged  because  he  would  not  stay  to  be 
burnt." 

Many  modern  instances  might  be  cited  where  the  rig^d 
rule  of  ita  lex  scripta  est  has  been  and  had  to  be  disregarded, 
in  order  to  avoid  manifest  injustice — ^all  decided  by  the  law 
courts,  upon  "discretion"  of  the  judges,  and  in  consonance 
with  the  rule  of  the  spirit  and  reason  of  the  law.  Take  State 
V.  Bolden,  31  So.  Rep.  393.  A  La.  statute  made  it  a  crime  to 
shoot  at  a  person  with  intent  to  kill,  making  no  exception 
for  shooting  in  self-defense. |  Yet  such  shooting  was  decided 
into  the  statute,  and  its  rigor  abated — and  rightly,  too,  as  all 
concede.  But  these  "modern  instances"  are  too  numerous  for 
citation,  and  we  pass  them.  Only  that  it  is  worthy  of  men- 
tion that  the  learned  argument  of  Judge  PofFenbarger,  in  de- 
ciding State  V.  Braxton  Co.  Court,  55  S.  E.  382,  goes  to  show, 
upon  strong  authority,  a  principle,  back  of  all  constitutions 
and  statutes,  authorizing  and  enjoining  our  law  judges  to  do 
justice,  even  as  against  the  express  letter  of  the  law. 

Is  all  that  large  learning  of  ours,  about  this  law  to  be 
construed  liberally  and  that  one  strictly,  but  mere  meaning- 
less babble?  It  must  be,  unless  the  law,  its  very  self,  recog- 
nizes as  existent  in  our  law  judges  the  equitable  spirit  and 
the  power  of  adapting  judgment  to  the  situation  and  circum- 
stances of  the  particular  case. 

J.  R.  D. 


Just  to  show  its  democratic  spirit  the  Sugar  Trust  con- 
descends to  treat  with  the  United  Sates  Government  as  an 
equal. — Chicago  News. 
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THE  PROPOSED  STERILIZATION  OF  THE  UNFIT. 

JUDGE  FOSTER'S  PAPER  ON  THE  CURE  FOR  HE- 
REDITARY  CRIME. 

By  Archibald  Watson  Robinson,  E^q.,  Editor  of  "Bench  and 

Bar.'* 

Pearson's  Magazine  for  November  very  properly  gives 
precedence  of  position  to  an  interesting  and  suggestive  ar- 
ticle by  Judge  Warren  W.  Foster,  of  the  New  York  Court  of 
General  Sessions,  under  the  title  "Hereditary  Criminality 
and  Its  Certain  Cure/'  It  is  probable  that  few  men  are  so 
well  qualified  as  is  Judge  Foster,  both  by  research  and  ex- 
perience, to  treat  convincingly  the  subject  discussed,  and  he 
has  presented  much  that  is  worthy  of  the  most  solicitous  con- 
sideration. The  problems  which  criminologists  essay  to  solve 
must  also  beset  in  a  lesser  degree  every  thinking  man  who  is 
concerned — and  who  is  not? — over  the  alarming  increase  in 
crime  in  proportion  to  population.  The  rigor  of  the  penal 
laws  during  the  past  half  century  has  certainly  not  dimin- 
ished; the  likelihood  of  apprehension  and  punishment  of  per- 
sons who  commit  crime  has  certainly  increased.  But  still 
we  are  shown  that  whereas  in  1850  there  was  only  one  con- 
vict to  every  3400  of  population  in  the  United  States,  in  1890 
there  was  actually  one  prisoner  to  every  750  inhabitants. 
During  the  past  thirty  years,  we  are  told  that  our  criminal 
population  has  increased,  relatively  to  population,  by  one- 
third.  Quite  conclusive  proof,  this  is,  that  under  our  penal 
system  of  dealing  only  with  the  persons  of  the  immediate 
offenders,  crime  is  multiplying  with  deplorable  rapidity  in- 
stead of  yielding  to  the  treatment  prescribed  by  or  possible 
under  the  existing  laws.  We  are  next  shown  that  crime  is 
far  more  prevalent  in  the  children  of  criminals  than  in  the 
offspring  of  normal  persons,  and  then  our  author  presents 
most  carefully  collocated  statistics  and  examples,  from  which 
is  deduced  the  view  that  hereditary  influences  rather  than 
environment  are  the  most  potent  producers  of  crime.  The 
remedy,  the  sterilization  of  the  adult  criminal,  is  rather  sug- 
gested than  urged,  attention  being  called  to  the  fact  that  two 
years  ago  (March,  1907)  the  Indiana  legislature  passed  an 
act  giving  die  medical  and  surgical  experts  of  state  penal  in- 
stitutions the  right  to  perform  operations  for  the  prevention 
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of  procreation  upon  all  incorrigibles  in  crime.  Our  author 
tells  us  that  since  the  passage  of  this  act  more  than  800  per- 
sons in  the  State  of  Indiana  have  been  thus  asexualized,  and, 
according  to  competent  medical  testimony,  with  entire  suc- 
cess. According  to  Judge  Foster,  also,  bills  similar  to  the 
Indiana  enactment  have  passed  the  legislatures  of  Oregon 
and  Connecticut,  and  have  been  introduced  in  Illinois,  but 
have  as  yet  failed  to  become  laws.  Many  influential  news- 
papers throughout  the  country,  as  well  as  most  of  the  med- 
ical societies  which  have  expressed  themselves,  appear  to 
favor  this  somewhat  drastic  measure  of  social  economy,  for 
which  it  is  claimed  that — ^"Could  such  a  law  be  enforced  in 
the  whole  United  States,  less  than  four  generations  would 
eliminate  nine-tenths  of  the  crime,  insanity  and  sickness  of 
the  present  generation  in  our  land." 

Judge  Foster's  Solution. 

Four  methods  have  been  commonly  suggested:  Emascu- 
latioHy  a  rigid  regulation  of  marriage  which  shall  prohibit  the 
criminal  from  mating,  segregation  or  coloniaztion  of  the 
criminal,  and  lastly,  vasectomy.  The  first  method  works  such 
an  entire  psychical  and  physical  change  in  the  individual  that 
its  contemplation  naturally  ishocks  the  mind,  and.  public 
opinion,  in  all  probability,  will  never  approve  its  leg^l  adop- 
tion. Of  the  second  method,  it  may  be  said  that  unfortunate- 
ly marriage  is  not  necessary  to  propagation.  It  may  be  pos- 
sible, by  legislation  to  diminish  marriage,  but  doubtless  the 
effect  would  be  to  increase  the  number  of  illegitimates,  thus 
augmenting  instead  of  diminishing  the  "mischief."  The 
segregation  or  "colonization"  of  the  criminal,  thus  making 
impossible  the  commingling  of  the  sexes,  is  approved  chiefly 
by  those  who  have  apparently  never  known  of  vasectomy. 
As  a  matter  of  fact,  it  has  been  tried  by  the  law  for  a  time  to 
which  the  memory  of  man  runneth  not  to  the  contrary — ^for 
what  else  is  it  than  imprisonment  within  four  walls,  and 
has  this  not  already  proved  its  inefficiency? 

Coming  then  to  vasectomy,  a  subject  in  which  an  in- 
creasing number  of  State  legislatures  is  becoming  interested, 
the  physician  furnishes  a  method  of  sterilizing  the  criminal 
with  no  impairment  of  the  sexual  function,  merely  the  block- 
ing of  the  minute  canal  (the  vas)  traversed  by  the  fecundat- 
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ing  element  of  the  male,  thus  wholly  preventing  impre.'^na- 
tion.  As  proof  of  their  contention  that  this  simple  process 
impairs  neither  sexual  virility  nor  its  instinctive  manifesta- 
tion and  accomplishment,  the  medical  profession  points  to 
the  robust  sexual  health  of  thousands  of  men  who  have  been 
unwittingly  sterilized  through  disease,  and  who  never  sus- 
pected that  their  procreative  functions  were  not  perfectly 
normal  until  their  marriages  proved  barren.  They  also  point 
to  the  experience  of  those  upon  whom  vasectomy  has  been 
performed,  among  them  married  men  who  chose  this  means 
rather  than  criminal  abortion,  to  prevent  the  transmission  to 
offspring  of  their  hereditary  taints,  such  as  insanity  and  in- 
fectious disease. 

Vasectomy  is  known  to  the  medical  profession  as  "an 
oflSce  operation"  painlessly  performed  in  a  few  minutes,  un- 
der an  anaesthetic  (cocaine),  through  a  skin  cut  half  an  inch 
long,  and  entailing  no  wound  infection,  no  confinement  to 
bed.  "It  is  less  serious  than  the  extraction  of  a  tooth,"  to 
quote  from  Dr.  William  D.  Belfield,  of  Chicago,  one  of  the 
pioneers  in  the  movement  for  the  sterilization  of  criminals 
by  vasectomy,  an  opinion  that  finds  ample  corroboration 
among  practitioners. 

Nor  is  this  method  entirely  academic.  Tt  has  been  tried. 
It  is  in  actual  operation  in  at  least  one  State.  In  March. 
1907,  the  Indiana  Legislature  passed  a  bill  thus  authorizing: 
steriliaztion,  which  he  quotes  in  full. 

Upward  of  800  persons  in  the  State  of  Indiana  have  thus 
been  asexualized,  and,  according  to  competent  medical  testi- 
mony, with  entire  success. 

Bills  substantially  similar  have  passed  the  legislatures 
of  Oregon  and  Connecticut,  and  have  been  introduced  in 
Illinois,  but,  for  one  cause  or  another,  have  not  become  laws. 
Upon  the  law  proposed  for  Connecticut,  one  of  the  New 
York  journals  makes  this  pointed  comment:  "Could  such  a 
law  be  enforced  in  the  whole  United  States,  less  than  four 
generations  would  eliminate  nine-tenths  of  the  crime,  in- 
sanity and  sickness  of  the  present  generation  in  our  land. 
Asylums,  prisons  and  hospitals  would  decrease,  and  the 
problems  of  the  unemployed,  the  indigent  old,  and  the  hone- 
lessly  degenerate  would  cease  to  trouble  civilization.  In  the 
breeding  of  horses  and  cattle,  the  .survival  of  the  fittest,  onlv, 
is  made  possible ;  and  the  human  race  should  be  protected  in 
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the  same  manner  from  the  perpetuation  of  undesirable  and 
dangerous  tendencies  and  qualities.  It  is  to  be  hoped  that 
this  law  will  pass,  and  be  enforced  in  Connecticut;  and  that 
it  will  become  universal." 

There  appears  to  be  a  wonderful  unanimity  of  favoring 
opinion  as  to  the  advisability  of  the  sterilization  of  criminals 
and  the  prevention  of  their  further  propagation.  The  Journal 
of  the  American  Medical  Association  recommends  it,  as  does 
the  Chicago  Physicians'  Club,  the  Southern  District  Medical 
Society,  and  the  Chicago  Society  of  Social  Hygiene.  The 
Chicago  Evening  Post,  speaking  of  the  Indiana  law,  says 
that  it  is  one  of  the  most  important  reforms  before  the  peo- 
ple, that  "rarely  has  a  big  thing  come  with  so  little  fanfare  of 
trumpets."  The  Chicago  Tribune  says  that  "the  sterilization 
of  defectives  and  habitual  criminals  is  a  measure  of  social 
economy." 

The  sterilibation  of  convicts  by  vasectomy  was  actually 
performed  for  the  first  time  in  this  country,  so  far  as  is 
known,  in  October,  1899,  by  Dr.  H.  C.  Sharp,  of  Indianapolis, 
then  physician  to  the  Indiana  State  Reformatory  at  Jefferson- 
ville,  though  the  value  of  the  operation  for  healing  purposes 
had  long  been  known.  He  continued  to  perform  this  oper- 
ation with  the  consent  of  the  convict  (not  by  legislative  au- 
thority) for  some  years.  Influential  physicians  heard  of  his 
work,  and  were  so  favorably  impressed  with  it  that  they  en- 
dorsed the  movement,  which  resulted  in  the  passage  of  the 
law  now  upon  the  Indiana  statute  books.  Dr.  Sharp  has  this 
to  say  of  this  method  of  relief  to  society:  "Vasectomy  con- 
sists of  ligating  and  resecting  a  small  portion  of  the  vas  de- 
ferens. This  operation  is  indeed  very  simple  and  easy  to  per- 
form; I  do  it  without  administering  an  anaesthetic,  either 
general  or  local.  It  requires  about  three  minutes'  time  to 
perform  the  operation  and  the  subject  returns  to  his  work 
immediately,  suffers  no  inconvenience  and  is  in  no  way  im- 
paired for  his  pursuit  of  life,  liberty,  and  happiness,  but  is 
effectively  sterilized.  I  have  been  doing  this  operation  for 
nine  full  years.  I  have  two  hundred  and  thirty-six  cases  that 
have  afforded  splendid  opportunity  for  post-operative  obser- 
vation and  I  have  never  seen  any  unfavorable  symptom. 
There  is  no  atrophy  of  the  parts,  no  cystic  degeneration,  no 
disturbed  mental  or  nervous  condition  following,  but,  on  the 
contrary,  the  patient  becomes  of  a  more  sunny  disposition, 
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brighter  of  intellect,  and  advises  his  fellows  to  submit  to  the 
operation  for  their  own  good.  And  here  is  where  this  method 
of  preventing  procreation  is  so  infinitely  superior  to  all 
others  proposed — ^that  it  is  endorsed  by  the  subjected  per- 
sons. AH  the  other  methods  proposed  place  restrictions  and, 
therefore,  punishment  upon  the  subject;  this  method  abso- 
lutely does  not.  There  is  no  expense  to  the  State,  no  sorrow 
or  shame  to  the  friends  of  the  individual  as  there  is  bound 
to  be  in  the  carrying  out  of  the  segregation  idea."* 

Dr.  Rentoul,  of  Liverpool,  has  given  much  thought  to 
this  subject,  and,  more  than  others,  has  contributed  to  liter- 
ature on  this  question,  and  he  advocates  the  authorization  of 
sterilization  by  law. 

Sir  John  McDougall,  Chairman  of  the  Asylum  Commit- 
tee of  the  London  County  Council,  has  said:  "Some  day  we 
shall  come  to  the  conclusion  that  some  physical  means 
should  be  employed  to  prevent  the  unfit  from  producing 
children." 

Earl  Russell,  of  London,  is  quoted  as  saying:  "I  think 
it  admits  of  little  doubt  that  if  the  ruling  classes  in  the 
country,  in  Parliament,  and  in  the  law  were  composed  en- 
tirely of  people  of  adequate  medical  knowledge,  some  such 
remedy  as  this  suggested  would  soon  become  a  law  of  the 
land." 

Dr.  Bernardo,  whose  work  on  behalf  of  the  children  of 
the  submerged  tenth  in  London  has  g^ven  him  world-wide 
fame,  left  on  record  these  words:  "Some  step  will  have  to 
be  taken  in  the  near  future  if  we  are  to  protect  the  nation  at 
large  from  a  large  addition  of  the  most  enfeebled,  vicious, 
and  degenerate  type." 

Dr.  Bevan  Lewis,  of  England,  says:  "Nothing  short  of 
such  radical  means  can  stem  the  tide  of  degeneracy." 

Dr.  Barr,  in  his  work  "Mental  Defectives,"  says:  "Let 
asexualization  be  once  legalized,  not  as  a  penalty  for  crime, 
but  as  a  remedial  measure  preventing  crime  and  tending  to 
future  comfort  and  happiness  of  the  defective;  let  the  prac- 
tice once  become  common  for  young  children  immediately 
upon  being  adjudged  defective  by  competent  authority  prop- 
erly appointed,  and  the  public  mind  will  accept  it  as  an 
cflFcctive  means  of  race  preservation.  It  would  come  to  be 
regarded,  just  as  quarantine,  simple  protection  against  ill." 

Lydston,  in  his  "Diseases  of  Society  and  Degeneracy," 
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from  which  I  have  already  (quoted,  recommends  it,  and  like 
citations  without  number  can  be  multiplied.  Says  the  Presi- 
dent of  the  Prison  Association  of  New  York :  "The  terrors  of 
punishment  probably  do  not  exert  any  very  deterrent  in- 
fluence on  hardened  offenders.  But  I  conceive  that  this  pro- 
posed punishment  would  have  a  stronger  deterrent  and  re- 
straining power  than  any  punishment  now  provided  by  our 
penal  codes.  This,  indeed,  constitutes  to  my  mind  a  most 
cogent  argument  in  support  of  the  measure." 

Opponents  of  such  steriliaztion  may  urge,  on  constitu- 
tional grounds,  that  it  is  "a  cruel  and  unusual  punishment," 
to  which  its  advocates  reply  that  the  objection  that  it  is  un- 
usual applies  to  every  possible  change  that  may  be  proposed 
in  the  treatment  of  criminals,  that  everything  that  is  new  is 
unusual,  electrocution  itself  being  an  unusual  punishment 
when  it  was  first  applied ;  that  to  be  obnoxious  to  the  Consti- 
tution, it  must  be  both  cruel  and  unusual.  To  them,  there- 
fore, the  objection  that  sterilization  is  unusual  is  of  no 
weight.  The  claim  that  it  is  cruel  may,  they  admit,  deserve 
consideration,  although  they  produce  a  mass  of  testimony  of 
physicians  "skilled  in  the  art"  which  certainly  seems  to  an- 
nihilate this  objection.  The  real  objection,  if  there  be  any, 
they  insist,  is  based  on  sentiment  wholly,  not  on  reason ;  yet 
sentiment  has  to  be  reckoned  with  as  well  as  logic  in  deal- 
ing with  affairs.  Of  course,  no  criminal  law  or  penal  measure 
ought  to  be  adopted  unless  it  is  approved  and  supported  by 
prevailing  public  opinion,  otherwise  it  would  prove  ineffec- 
tive. We  have  too  much  "dead  timber"  on  our  statute  books 
already ! 

Will  public  opinion  justify  the  use  of  this  remedy  in  the 
case  of  desperate  and  incorrigible  criminals?  Tt  is  difficult 
to  ascertain  the  state  of  public  opinion  upon  such  a  question. 
For  some  inscrutable  reason  the  question  is  deemed  a  deli- 
cate one  for  public  discussion,  though  the  details  of  salacious 
divorce  cases  occupy  full  columns!  The  State  of  New  York 
does  prohibit  the  association  of  the  sexes  during  their  limited 
period  of  imprisonment  and  segregation,  and  even  character- 
izes any  sexual  relations  with  a  female  prisoner  as  rape  in 
the  first  degree,  punishable  by  a  further  imprisonment  not 
exceeding  twenty  years.  Thus,  in  a  measure,  the  State  does 
forbid  to  those  convicted  of  crime  the  right  to  propasfate 
their  kind.     Shall  this  prohibition  be  made  more  permanent 
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and  effective?  What  lawyers  call  "an  unbroken  line  of  au- 
thorities" says  that  it  should  be.  While  scientists  have 
studied  this  subject,  fraught  as  it  is  with  appalling  public 
importance,  popular  ignorance  touching  it  is  amazing.  It 
certainly  deserves  the  most  careful  consideration  of  all  who 
arc  interested  in  the  diminution  of  crime  and  the  uplifting 
and  betterment  of  the  human  race. 


A  persistent  lawyer  who  had  been  trying  to  establish  a 
witness's  suspicious  connection  with  an  offending  railroad  was 
at  last  elated  by  the  witness's  admission  that  he  **had  worked 
on  the  railroad." 

*'Ah!"  said  the  attorney,  with  a  satisfied  smile.  '*You  say 
you  have  worked  on  the  P.  T.  &  XT' 

**Yes." 

"For  how  long  a  period?" 

**Off  and  on  for  seven  years,  or  since  I  have  lived  at 
Peacedale  on  their  line." 

''Ah!  You  say  you  were  in  the  employ  of  the  P.  T.  &  X. 
for  seven  years,  off  and  on?" 

"No.  I  did  not  say  that  I  was  employed  by  the  P.  T.  & 
X.  I  said  that  I  had  worked  on  the  road,  off  and  on,  for  that 
length  of  time." 

"Do  you  wish  to  convey  the  impression  that  you  have 
worked  for  the  P.  T.  &  X.  for  seven  years  without  reward?" 
asked  the  attorney. 

"Absolutely  without  reward,"  the  witness  answered,  calm- 
ly. "For  seven  years,  off  and  on,  I've  tried  to  open  the  win- 
dows in  the  P.  T.  &  X.  cars,  and  never  once  have  I  succeeded." 
— Youth's  Companion, 


Perhaps  the  Sugar  Trust  hopes  justice  will  use  a  pair  of 
the  old  custom-house  scales. — Washington  Post. 


Alaska  is  being  touted  as  the  dairying  country  of  th(» 
future.     Ice  cream? — Cleveland  Leader. 
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West  Virginia  Court  of  Appeals 


Decisions  Handed  Down  at  the  Last  Term 


Reported  Especially  (or  ine  Bar 


Appearing  Here  for  the  First  Time   in    Print 


BARBBE  V.  HOWARD.  MAYOR,  BT  ALS. 

Mason  County.    DlBmissed. 
Williams,  Judge. 

SYLLABUS. 

A  writ  of  error  involving  title  to  an  office  will  be  dismissed  with- 
out decision,  and  without  costs,  when  it  appears  that,  pending  the 
appeal,  the  term  of  office  has  ended,  unless  it  appears  that  there  is 
some  substantial  emolument  belonging  to  the  office  which  the  de  jure 
officer  would  be  prevented  from  recovering  from  the  de  facto  officer 
without  a  reversal  of  the  judgment  of  the  lower  court 
day. 


SMITH  V.  ROOT  BT  ALS. 

Roane  County.    Affirmed. 
Williams,  Judge. 

SYLLABUS. 

1.     Bquity    has   jurisdiction    of   a   suit   brought   by   the   senior 
lessee  in  an  oil  lease  against  his  lessor  and  a  junior  lessee  of  the 
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same  land  from  the  same  lessor,  for  the  purpose  of  enjoining  the  re- 
moval of  the  oil  from  the  leased  premises  and  for  specific  execution 
of  his  lease;  and,  in  such  a  suit,  the  court  can  settle  the  conflicting 
claims  of  the  lessees,  and  grant  such  relief  to  either  claimant  as  the 
pleadings  and  proof  may  warrant. 

2.  An  oil  and  gas  lease  giving  the  lessee  the  right,  for  the  period 
of  ten  years,  to  explore  for  oil  and  gas,  and  providing  that  if  a  well  is 
not  completed  on  the  leased  premises  within  three  months  from  the 
date  of  the  lease  the  lessee  shall  pay  to  the  lessor,  in  advance,  a 
quarterly  cash  rental  for  each  additional  three  months  the  completion 
of  a  well  is  delayed,  is  an  executory  contract  and  vests  no  title  in 
the  lessee  to  the  oil  and  gas  in  place. 

3.  Such  a  contract  contemplates  development  of  the  leased 
premises  within  a  reasonable  time,  and  the  lessee  may  lose  his  rights 
thereunder  before  the  expiration  of  the  ten  years  by  abandonment  of 
the  lease,  notwithstanding  there  is  no  forfeiture  clause  in  the  con- 
tract 

4.  If  the  lessee  has  not  actually  entered  upon  the  land,  the  re- 
linquishment of  his  right  to  do  so,  or  his  abandonment  becomes  pure- 
ly a  question  of  his  intention,  aii«^  ^^^  be  established  by  proof  of 
such  facts  and  circumstances  as  evince  a  voluntary  waiver  of  his 
rights. 

5.  A  case  in  which  the  evidence  proves  a  voluntary  abandon- 
ment of  the  lease  by  the  lessee. 


PENNINGTON  v.  GILLASPIB. 

Tucker  Ck)unty.    Reversed,  and  New  Trial  Awarded 
Miller,  Judge. 

SYLLABUS. 


1.  Though  under  the  civil  damage  act,  section  26,  chapter  32, 
Code  1906,  as  construed  by  this  court,  no  damages  can  be  given  a 
-widow  against  a  licensed  retailer  of  spirituous  liquors,  because  of 
Injury  to  her  means  of  support  by  the  death  of  her  husband,  caused 
"bj  intoxicants  sold  her  husband  by  him,  the  refusal  of  the  court  on 
defendant's  motion  to  strike  out  of  her  declaration  certain  references 
to  the  death  of  her  husband,  will  not  on  writ  of  error  to  this  court  be 
treated  as  error  when  it  appears,  as  in  this  case,  tha^  defendant  was 
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not  prejudiced  thereby,  and  that,  in  ruling  on  said  motion  the  court 
announced  that  the  questions  presented  thereby  could  and  would  be 
acted  upon  by  the  court  on  the  trial  of  the  case,  and  it  further  ap- 
pears that  on  the  trial  the  rights  of  the  defendant  were  not  prejudiced 
by  the  judgment  of  the  court  on  his  motion. 

2.  Wher^  upon  demurrer  to  a  declaration,  and  to  each  count 
thereof,  the  demurrer  is  overruled,  and  it  appears  that  one  or  more 
of  the  counts  are  bad,  and  that  the  demurrer  should  have  been  sus- 
tained thereto;  yet,  when  it  clearly  appears  that  no  evidence  was 
admitted,  or  relief  given  on  the  defective  count,  and  that  the  rights 
of  defendant  were  not  prejudiced  by  the  erroneous  ruling  of  the  court 
the  judgment  will  not  be  reversed  solely  on  this  ground. 

3.  A  defendant  by  introducing  his  own  evidence  after  his  mo- 
tion to  exclude  the  plaintiff's  evidence  has  been  overruled  thereby 
waives  his  motion  to  exclude. 

4.  In  such  an  action  by  a  widow  against  a  licensed  retail  liquor 
dealer  for  injury  to  her  means  of  support,  due  to  illegal  sales  of  in- 
toxicants to  her  husband  resulting  in  his  death,  she  is  limited  in  her 
recovery  to  damages  accruing  to  her  within  one  year  prior  to  the  date 
of  her  suit  and  up  to  the  date  of  the  death  of  her  husband,  and  an  in- 
struction to  the  jury  on  this  subject  should  so  limit  them  in  their 
verdict 

5.  In  such  an  action  by  a  widow  against  such  retail  liquor  deal- 
er, proof  of  the  illegality  of  the  sales  of  intoxicants  by  him  to  her 
husband  supplies  all  the  elements  necessary  in  other  actions  of  tort 
to  show  fraud,  malice,  oppression  or  wanton,  wilful,  or  reckless  con- 
duct, or  criminal  indifference  to  civil  obligation  on  the  part  of  the 
defendant,  justifying  the  jury  in  awarding  exemplary  damages  against 
him,  as  provided  by  satute. 

6.  In  such  an  action  if  the  plaintiff  be  entitled  to  actual  dam- 
ages, the  jury  may  be  told  in  an  instruction  that  they  may  also  award 
exemplary  damages;  but  it  is  error  to  tell  them  that  they  should 
award  exemplary  damages. 

7.  It  is  a  general  rule,  with  few,  if  any  exceptions,  that  a  mat- 
ter decided  on  appeal  becomes,  in  effect,  res  judicata  in  that  case;  or, 
as  it  is  frequently  expressed,  it  becomes  the  law  of  that  case  in  all 
subsequent  proceedings;  but  when  on  a  second  appeal  or  writ  of  error 
it  appears  that  the  position  of  the  parties  has  not  been  changed,  or 
their  rights  injuriously  affected  by  an  erroneous  ruling  of  the  appeal- 
late  court  on  the  first  hearing,  and  that  no  injustice  or  hardship  would 
result  from  overruling  the  former  decision,  and  it  becomes  necessary 
to  reverse  the  case  for  other  errors,  the  appellate  court  may  correct 
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its  ruling  on  the  former  appeal  or  writ  of  error,  and  direct  the  lower 
court  on  a  new  trial  to  disregard  the  first  ruling. 

8.  In  an  action  by  a  widow  under  said  civil  damage  act,  to  re- 
cover from  the  defendant  damages  for  injury  to  her  person,  and  to 
her  means  of  support,  resulting  from  illegal  sales  of  intoxicants  to 
her  huBband,  if  there  is  no  evidence  of  any  injury  to  her  person,  it  is 
error  to  submit  to  the  iury  in  instructions  given  the  question  of  dam- 
ages to  her  person. 

9.  It  is  not  reversible  error  for  a  trial  court,  having  given 
one  instruction  thereon,  to  refuse  to  reiterate  the  same  proposition 
by  other  instructions  to  the  jury. 

10.  In  an  action  under  said  civil  damage  act  it  is  not  error  to 
refuse  to  instruct  the  jury  that  If  they  believe  from  the  evidence  that 
the  plaintiff's  means  of  support  derived  from  her  husband  for  the 
year  preceding  the  date  of  his  death  was  as  much  and  as  adequate  as 
it  had  theretofore  been,  tChey  should  find  for  the  defendant.  The  wife 
is  entitled  in  each  year  to  the  best  support,  consistent  with  her  station 
in  life,  that  the  husband  in  that  year  is  capable  of  providing,  and  she 
should  not  be  limited  in  her  recovery  by  any  such  comparison. 

11.  And  it  is  error  in  such  an  action  to  instruct  the  jury  that 
if  they  should  flind  that  the  plaintiff's  husband  had  at  all  times  re- 
tained within  the  year  prior  to  his  death  suflicient  money  and  prop- 
erty to  properly  support  her  according  to  her  station  in  life  she  could 
not  recover. 

12.  In  such  an  action  against  him  a  liquor  dealer  is  responsible 
for  actionable  injuries  caused  by  sales  of  liquor  made  by  his  agents 
or  servants  within  the  general  scope  of  their  employment,  though  the 
particular  sale  in  question  was  made  without  his  knowledge  or  con- 
sent, or  even  in  disobedience  to  his  general  or  specific  orders. 

13.  It  is  not  error  for  the  court  in  an  instruction  to  the  jury  on 
the  subject  of  the  weight  and  preponderance  of  the  evidence  necessary 
to  support  the  plaintiff's  case  to  refuse  to  tell  the  jury  "that  they  may 
arrive  at  this  conclusion  not  from  the  number  of  witnesses  who  may 
have  testified  on  either  side  of  the  case,  but  from  the  demeanor,  char- 
acter, reputation  or  credibility  of  the  witnesses."  Such  an  instruc- 
tion unless  some  such  word  as  "alone,"  or  "merely"  be  inserted  after 
the  word  "not,"  is  calculated  to  mislead  the  jury  and  induce  the  be- 
lief that  they  have  no  right  to  consider  the  fact  of  the  number  of 
witnesses. 

14.  It  is  error  in  the  trial  of  such  an  action  for  the  court,  in 
the  exercises  of  its  discretion,  to  refuse  to  submit  to  the  jury  on  the 
motion  of  the  defendant  a  special  interrogatory  as  to  how  much  they 
had  included  in  their  verdict  for  actual  damages,  or  in  the  alternative. 
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how  much  was  included  therein  for  exemplary  damages.  It  being 
one  of  the  primary  issues  in  the  case,  the  plaintiff  is  entitled  to  know 
how  much  was  found  for  actual  damages,  and  thereby  to  ascertain 
the  amount  awarded  for  exemplary  damages,  and  to  be  enabled  there- 
by to  test  the  correctness  of  the  verdict  on  a  motion  for  a  new  triaL 


MITCHBI4L  BT  AL.  V.  PENNY. 

Hancock  County.    Affirmed. 
Poffenbarger,  Judge. 

SYLLABUS. 

1.  On  the  termination  of  a  guardianship,  without  a  settlement 
of  the  guardian's  accounts,  and  ascertainment  of  the  amount  due 
from  him,  in  some  appropriate  manner,  an  action  of  assumpsit  can- 
not be  invoked  by  the  ward  to  enforce  settlement  of  the  accounts  and 
payment  of  the  amount  remaining  in  the  guardian's  hands. 

2.  For  the  purpose  of  settlement,  the  guardianship  is  deemed  to 
continue  after  it  has,  in  law,  ceased. 


ROBINSON  V.  LOWE. 

Wetzel  County.    Judgment  Affirmed. 
Brannon,  Judge. 

SYLLABUS. 

Point  6  in  Wilson  v.  Braden,  48  W.  Va.  196,  as  to  pofasession  of 
interlock,  re-affirmed. 


WYATT,  ADM'R.  v.  NORRIS. 

Cabell  County.    Affirmed. 
Robinson,  President 

SYLLABUS. 

1.     The  words  of  a  will  must  receive  their  usual  and  popular 
ordinary  signification,  unless  there  is  something  in  the  context  or  the 
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Baliject   matter    plainly    indicating    a    different    use    of    the    terms 
emplojed. 

2.  A  bequest  of  a  grocery  store  and  its  Imsiness,  together  with 
all  accounts,  claims  and  debts  due  and  owing  to  the  testator  and  grow- 
ing out  of  the  business,  does  not  embrace  deposits  in  bank,  where 
there  is  nothing  in  the  will  clearly  indicating  that  the  words  are 
used  in  a  sense  different  from  their  ordinary  acceptation. 


NATIONAL  VALLEY  BANK  OP  STAUNTON  v.  HOUSTON.  BT  AL. 

Monroe  County.     AfDrmed. 
Miller,  President. 

SYLLABUS. 

1.  A  declaration  in  assumpsit  on  a  promise  in  writing  to  pay 
money,  which  distinctly  alleges  fulfillment  of  the  only  condition  on 
which  such  payment  was  made  to  depend,  is  good  on  demurrer. 

2.  Though  an  exception  of  defendant  to  a  ruling  on  a  special 
plea  tendered  be  not  contained  in  any  order  entered  in  the  court 
below,  yet  if  it  be  shown  in  the  certificate  of  evidence,  or  in  any 
other  part  of  the  record,  the  defendant  may  avail  himself  here  of  any 
error  in  rejecting  such  plea. 

3.  A  special  plea  alleging  want  of  complete  delivery  of  the 
bond  sued  on.  and  that  condition  of  the  delivery  thereof  had  never 
been  complied  with,  and  concluding  with  an  **et  sic  non  est  factum/* 
is  substantially  a  plea  of  non  est  factum,  and  if  not  verified  as  re- 
quired by  section  3869,  Code  1906,  is  properly  rejected. 

4.  A  plea  which  is  substantially  a  plea  of  failure  of  consid- 
eration, or  fraud  in  the  procurement  of  the  contract  sued  on,  by 
section  3891,  Code  1906,  requires  verification,  without  which  it 
is  properly  rejected. 

6.  A  general  replication  to  such  a  special  plea  is  all  that  is 
required  to  put  in  issue  all  the  material  matters  of  defense  there- 
in pleaded,  and  a  special  reply  is  not  required. 

6.  In  a  suit  involving  the  question  of  financial  responsi- 
bility of  some  of  the  defendants,  at  the  time  they  signed  the  con- 
tract sued  on,  the  property  books  of  the  county  are  proper  evi- 
dence, not  of  perfect  title  to  the  property,  but  as  tending  to  show 
claim  of  right  and  title  by  such  defendants  to  the  property  charged 
to  them  for  taxation,  and  as  pertinent  to  the  issue. 
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7.  Error  in  sustaining  objections  to  questions  propounded  a 
witness  will  not  be  available  here  unless  the  record  afflrmatively 
shows  that  the  complaining  party  has  been  prejudiced  thereby. 

S.  A  contract  under  seal  to  pay  to  another  as  committee,  a 
certain  sum  of  money,  the  proceeds  thereof  were  to  be  so  expended 
so  far  as  might  be  necessary  In  making  a  location  survey  for  a  rail- 
road, and  in  paying  other  necessary  expenses  attending  the  same, 
is  not  void  for  want  of  mutuality. 

9.  Though  such  contract  be  treated  as  a  mere  subscription  to 
the  object  specified.  If  the  subscription  be  acceded  to,  on  the  terms 
on  which  It  is  made,  and  labor  or  money  be  expended  on  the 
faith  thereof,  the  party  making  the  subscription  Is  bound  thereby. 

10.  Indorsements  made  by  the  clerk  on  the  back  of  a  bill 
of  exceptions  or  certificate  of  evidence  will  not  be  sufficient  to  im- 
peach the  verity  of  the  certificate  of  the  judge  to  such  bill  of  ex- 
ceptions, or  the  vacation  order  of  the  judge  certlfsring  such  bill 
of  exception  to  the  clerk. 


BARTLBTT  &  STANCLIPP  v.  BOYLBS. 

Pleasants  County.     Reversed  in  Part.       Affirmed  in  Part. 
Miller.  President. 

SYLLABUS. 

1.  Exceptions  to  a  commissioner's  report,  which  are  too 
general  and  do  not  point  out  the  specific  items  excepted  to,  or 
refer  the  court  to  the  evidence  relied  on  In  support  thereof  will  not 
be  considered  on  appeal  to  this  court. 

2.  The  members  of  a  mining  partnership  not  agreeing,  those 
having  the  majority  Interest  have  the  right  to  control  the  manage- 
ment in  all  things  necessary  and  proper  for  its  operations,  and 
are  liable  in  and  accounting  only  for  culpable  negligence,  or  breach 
of  duty,  or  wrongful  conduct,  or  diversion  of  the  property  from 
the  business  of  «the  firm. 

3.  Though  in  a  suit  to  dissolve,  settle  and  wind  up  the  busi- 
ness of  a  mining  partnership  a  special  receiver  be  prayed'  for,  and 
a  proper  case  be  presented  therefor,  yet  if  neither  party  has  owned 
the  court  to  appoint  a  receiver,  and  there  has  been  no  decree  ap« 
pointing  or  refusing  to  appoint,  no  error  is  presented  reviewable 
here  on  appeal;  and  no  appeal  lies  to  this  court  from  an  order  or 
decree  refusing  to  appoint  a  receiver. 
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4.  Where  in  a  suit  for  that  purpose  a  dissolution,  accounting  and 
winding  up  of  a  minfng  partnership  has  been  decreed,  it  is  error 
on  a  partial  settlement  for  the  court  to  give  a  personal  decree 
against  one  partner  in  favor  of  another  for  a  balance  found  due 
him  on  such  partial  settlement.  The  social  property  should  be 
first  reduced  to  money  and  applied  to  discharge  partnership  liabil- 
ities, including  any  balance  found  due  on  final  settlement  from  one 
partner  to  another,  and  then  a  decree  over  on  final  settlement  for 
any  balance  that  may  remain. 

5.  Where  one  member  of  a  mining  partnership  has  advanced 
money  or  property  to  pay  the  share  of  another  in  the  operating 
expenses  he  is  entitled  to  interest  thereon,  as  against  the  delin- 
quent partner,  on  dissolution  and  final  settlemet  and  winding  up 
of  the  partership. 


LISKBY,  ET  ALS.  v.  SNYDER,  BT  ALS. 

Randolph  County.    Reversed  in  Part.    Aflirmed  in  Part. 
Miller,  President. 

SYLLABUS. 

1.  A  general  rule  applicable  as  between  mortgagor  and  mort- 
gagee is,  that  if  the  mortgagee  himself  occupies  the  premises, 
especially  if  they  consist  of  a  farm  under  cultivation,  upon  which 
labor  and  money  must  be  bestowed  to  produce  annual  crops,  he 
will  be  charged  with  such  sums  as  will  be  a  fair  rent  for  the  prem- 
ises, without  regard  to  what  he  may  realize  as  profits  from  the 
use  of  them. 

2.  The  true  annual  rental  value  of  land  is  not  the  value  of  all  the 
farm  products  which  can  possibly  be  realized  from  its  use,  when 
the  land  is  stocked,  farmed  and  managed  with  the  greatest  skill 
and  industry,  but  it  is  the  price  which  a  prudent  and  industrious 
farmer  can  afford  to  pay  for  its  use,  after  taking  into  consideration 
the  probable  amount  and  the  market  value  of  his  crops,  and  the 
injuries  thereto  resulting  from  the  ordinary  changes  of  climate  and 
seasons. 

3.  In  arriving  at  the  true  annual  value  of  land  opinion  evi- 
dence evincing  exaggerated  and  speculative  notions  thereof  should 
not  be  allowed  to  overcome  the  evidence  of  actual  renting  of  the 
same  land  and  of  land  of  like  character  in  the  same  vicinity,  es- 
pecially when  corroborated  by  evidence  showing  the  amount,  char- 


Digitized  by  CjOOQIC 


48  THE    BAR 


acter,  condition  and  location  of  the  land. 

4.  A  mortgagee  In  possession  has  the  right  to  protect  the 
property,  and  to  be  reimbursed  his  expenifes  in  so  doing. 

5.  Where  reasonable  repairs  and  permanent  improvements 
have  been  made  in  good  faith,  by  one  standing  upon  the  legal 
footing  of  a  mortgagee  in  possession,  but  who  supposes  himself  to 
have  acquired  the  absolute  title,  the  value  of  them  will  be  allowed 
upon  the  subsequent  redemption  of  the  land. 

6.  Where  pajrments  are  made  from  time  to  time  on  a  debt 
bearing  interest,  the  interest  should  be  computed  on  the  debt  up 
to  the  time  of  payment,  and  the  payment  deducted  from  the  ag- 
gregate of  principal  and  Interest  and  the  balance  form  a  new  capi- 
tal, but  which  must  not  be  more  than  the  former.  If  the  payment 
be  less  than  the  interest  due  at  the  time  the  surplus  of  interest 
must  not  go  to  augment  the  capital;  and  it  is  error  for  a  commis- 
sioner in  stating  an  account  to  allow  interest  on  pasrments  to  a 
future  day  when  the  debt  is  paid  or  settlement  made,  and  then  de- 
duct the  payment  and  interest  from  the  debt,  principal  and  inter- 
est. 

7.  Where  a  decree  is  rendered  for  pajrment  of  money  it 
should,  as  required  by  Section  39S8,  Code  1906,  be  for  the  ag- 
gregate of  principal  and  interest  due  at  the  date  of  the  decree, 
with  interest  from  that  date;  and  it  is  error  to  give  interest  upon 
the  aggrebate  of  principal  and  interest  anterior  to  the  date  of  the 
decrees. 


STATE  V.  CRAWFORD. 

Kanawha  County.     Affirmed. 
Miller,  President. 

STI/LABtTS. 

1.  Where  necessary  to  correct  errors,  defects  or  omissions 
in  the  original  transcript  or  return  filed  in  an  appellate  court,  an 
additional  or  supplemental  transcript  or  return  may  be  obtained  on 
proper  application,  and  when  filed  in  the  appellate  court  will  be 
considered  as  part  of  the  original  transcript  or  return,  and  a  writ 
of  certicrarl  is  proper  for  that  pnrpoee. 

2.  On  a  trial  for  murder  instructions  to  the  Jury  asserting 
defendants  right  to  stand  his  ground  and  not  retreat,  based  on  the 
theory  of  a  deadly  attack  by  deceased  on,  and  on  defendant  ln» 
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his  dwelling  or  castle,  are  Inapplicable  where  the  evidence  shows 
defendant  and  deceased  were  at  the  time  of  the  homicide  Jointly 
occupying  the  house  where  the  killing  occurred,  the  ordinary 
rules  as  to  self  defense,  propounded  in  other  instructions  given  at 
the  request  of  defendant,  alone  being  applicable.— -Miller,  Presi- 
dent, dissenting. 

3.  On  the  trial  of  one  indicted  for  murder  the  evidence  may 
be  such  as  to  Justify  an  instruction  on  the  theory  of  manslaughter, 
and  also  on  the  theory  of  self  defense.  These  defenses  are  not 
necessarily  inconsistent. 

4.  Words  alone,  however  insulting  or  contemptuous,  arte 
never  sufficient  to  reduce  murder  to  manslaughter,  at  least  where 
a  deadly  weapon  is  used;  but  when  accompanied  by  the  acts  of  the 
deceased  showing  a  purpose  to  commit  personal  violence  on  the 
accused  as  by  raising  and  pointing  at  him  a  gun,  as  if  In  the  act 
of  shooting,  the  accused  is  entitled  to  an  instruction  based  on  the 
theory  of  manslaughter. 

5.  An  instruction  on  the  theory  that  the  killing,  though  in- 
tentional, was  done  In  the  heat  of  blood,  or  violent  passion,  and  on 
adequate  and  sufficient  provocation,  reducing  the  offense  from 
murder  to  Qianslaughter,  is  not  bad  because  it  omits  the  words 
"without  malice,*'  for  "heat  of  passion"  necessarily  includes  "with- 
out previous  malice." 

6.  A  proposed  instruction  to  the  Jury  telling  them  that 
where  one  kills  another,  though  intentionally,  but  In  passion,  in 
the  heat  of  blood,  upon  sudden  proTOcation,  by  gross  indignity,  or 
by  threat  of  personal  vlolance,  was  rightly  rejected.  By  the  use  of 
the  disjunctive  "or,"  the  instruction  would  have  Justified  the  mur- 
der if  only  the  deceased  threatened  the  defendant  with  personal 
violence. 
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gnage.  Judge  Grant  said.  '*ln  every  dty 
andvillage  are  boys  and  girls  growing  up 


in  ignorance  and  criminal  surroundings, 
who,  under  proper  influences,  wonldbe- 
come  the  best  of  citizens. "  to  rescue  the 
fallen  is  a  great  work.  To  prevent  their 
fallis  greatci.  This  hook  tells  how  to 
discover  and  break  np  bad  habits  In  chil- 
dren. 
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Dr.  Mary  Wood- Allen  says,  **The  information  is  scientific,  yet  plainly 
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dorsement more  than  the  author's  name. 
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THE    BAR  AH  opw  fowni. 

WEST  YIIGINIA  BAI  ASSOCIA- 
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The  bar  of  the  State  has  had  a  very  full  expression  from 
the  judges  on  the  true  functions  of  that  office ;  now  we  would 
ask  the  members  of  the  bar  which  they  prefer:  to  have  the 
law  administered  as  it  is,  or  as  the  court  thinks  it  ought  to  be. 


John  Chinaman  has  been  expressing  his  opinion  about 
law  in  this  country.  He  says  there's  too  much  law  and  not 
enough  justice.  "In  China/'  he  says,  "man  kill  man,  tried,  head 
come  off ;"  in  England  man  kill  man,  tried,  maybe  head  come 
off;  in  America,  man  kill  man,  tried,  too  dam  much  Supreme 
Court."  We  believe  Judge  McWhorter  acquiesces  in  this 
comment. 


In  the  New  York  Shirt-waist  strike  three  girls  were  ar- 
raigned charged  with  having  called  'scab'  at  the  strike  break- 
ers, which  it  seems  tends  to  a  breach  of  the  peace.  Each  girl 
admitted  using  the  term,  but  their  lawyer,  who  evidently  had 
not  appeared  for  the  defense  in  a  strike  case  before,  began 
ranting  as  to  the  meaning  of  the  word  'scab.'  Magistrate 
O'Connor  listened  patiently,  apparently  amused  at  the  coun- 
selor's extravagant  eloquence.  Now,  your  Honor,  yoost  vat 
is  der  meaning  of  der  word  "scab"?'  concluded  the  lawyer. 
'Well,'  said  the  Court,  winking  at  the  bridge  policeman,  to 
call  "scab"  at  a  strike  breaker  is  the  same  as  calling  "shyster" 
at  a  lawyer.    I  fine  the  girls  $i  each.' " 


Chief  Justice  Best,  in  Fletcher  v.  Lord  Sondes,  3  Bing., 
580,  says:  "If  this  rule  is  violated,  the  fate  of  the  accused 
person  is  decided  by  the  arbitrary  discretion  of  judges  and  not 
by  the  express  authority  of  the  laws."  ♦  ♦  ♦  "The  courts 
have  no  power  to  create  offenses  but  if  by  a  latitudianarian 
construction  they  construe  cases  not  provided  for  to  be  with- 
in legislative  enactment,  it  is  manifest  that  the  safety  and 
liberty  of  the  citizen  are  put  in  peril,  and  that  the  legislative 
domain  has  been  invaded.    ♦    *    *    The  doctrine  is  funda- 


Digitized  by  CjOOQIC 


THE    BAR 


mental  in  English  and  American  law  that  there  can  be  no  con- 
structive offenses;  that  before  a  man  can  be  punished,  his 
case  must  be  plainly  and  unmistakably  within  the  statute; 
that  if  there  be  any  fair  doubt  whether  the  statute  embraces 
it,  that  doubt  is  to  be  resolved  in  favor  of  the  accused.  These 
principles  admit  of  no  dispute,  and  often  have  been  declared 
by  the  highest  courts,  and  by  no  tribunal  more  clearly  than 
the  supreme  court  of  the  United  States." 

Blackstone  says: 

"Under  moderate  governments,  the  law  is  prudent  in  all 
its  parts,  and  perfectly  well  known,  so  that  even  the  pettiest 
magistrates  are  capable  of  following  it.  But  in  a  despotic 
state,  when  the  prince's  will  is  the  law;  though  the  prince 
were  wise,  yet  how  could  the  magistrate  follow  a  will  he  does 
not  know?  He  must  certainly  follow  his  own.  [p.  79.]  In  des- 
potic governments  there  are  no  laws,  the  judge  himself  is  his 
own  rule.  [p.  92.]" 

"Miserable  is  the  condition  of  individuals,  dangerous  is 
the  condition  of  the  state,  if  there  is  no  certain  law,  (or  which 
is  the  same  thing)  no  certain  administration  of  law,  to  protect 
individuals  or  to  guard  the  state.  *  *  *  Under  such  an 
administration  of  the  law  no  man  could  tell,  no  counsel  could 
advise,  whether  a  paper  were  or  were  not  punishable.  I  am 
glad  that  I  am  not  bound  to  subscribe  to  such  an  absurdity, 
such  a  solecism  in  politics." 
King  v.  Dean  of  St.  Asaph,  3  Terms  Rep.  431.  (1784) 

"It  has  been  wisely  and  aptly  said  that  this  is  a  govern- 
ment of  laws  and  not  of  men ;  that  there  is  no  arbitrary  power 
located  in  any  individual  or  body  of  individuals ;  but  that  all 
in  authority  are  guided  and  limited  by  those  provisions  which 
the  people  have,  through  the  organic  law,  declared  shall  be  the 
measure  and  scope  of  all  control  exercised  over  them." 

68  Ate.  Rep.  490. 
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"All  must  have  the  equal  protection  of  the  law  and  its  in- 
strumentalities. The  same  rule  must  exist  for  all  in  the  same 
circumstances/'  (which  cannot  be  the  same  if  the  criterion  of 
guilt  is  uncertain,  as  it  must  be  where  left  for  judicial  creation.) 

Chic.  St.  L.  &  R.  V.  Moss,  60  Miss.,  641-647. 

"The  discretion  of  a  Judge  is  the  law  of  tyrants ;  it  is  al- 
ways unknown;  it  is  different  in  different  men;  it  is  casual 
and  depends  upon  constitution  and  passion.  In  the  best  it  is 
often,  at  times  capricious ;  in  the  worsts  it  is  every  vice,  folly 
and  madness  to  which  human  nature  is  liable."  The  above 
was  quoted  from  Lord  Camden,  who  also  observed;  "the  most 
odious  and  dangerous  of  all  laws  would  be  those  depending 
on  the  discretion  of  Judges."  43  Ala.  310. 

"When  we  consider  the  nature  and  theory  of  our  govern- 
ment, the  principles  upon  which  they  are  supposed  to  rest, 
and  review  the  history  of  their  development,  we  are  con- 
strained to  conclude  that  they  do  not  mean  to  leave  room  for 
the  play  and  action  of  purely  arbitrary  power,"  (such  as  must 
result  if  the  statute  leaves  the  test  of  criminality  uncertain). 

Yick  Wo.  V.  Hopkins,  118  U.  S.  356-359. 

"It  is  obvious  there  can  be  no  certain  remedy  in  the  laws 
where  the  legislature  may  prescribe  one  rule  for  one  suitor  or 
a  class  of  suitors  in  the  courts,  and  another  for  all  others  un- 
der like  circumstances,  or  may  discriminate  between  parties 
to  the  same  suit." 

Durkee  v.  Janesville,  28  Wise.,  464  (471). 

"It  is  urged  that  this  is  a  harsh  construction.  To  this  we 
reply  that,  if  it  be  the  true  construction,  its  harshness  is  no 
concern  of  the  courts.  They  have  no  responsibility  for  the 
justice  or  wisdom  of  legislation,  and  no  duty  except  to  en- 
force the  law  as  it  is  written,  unless  it  is  clearly  beyond  the 
constitutional  power  of  the  law-making  body.    It  is  said  that 
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the  liability  under  the  statute,  as  thus  construed,  imposes  so 
great  a  hardship  upon  the  railroads  that  it  ought  not  to  be 
supposed  that  Congress  intended  it.  Certainly  the  staute 
ought  not  to  be  given  an  absurd  or  utterly  unreasonable  in- 
terpretation, leading  to  hardship  and  injustice,  if  any  other 
interpretation  is  reasonably  possible.  But  this  argument  is  a 
dangerous  one,  and  never  should  be  heeded  where  the  hard- 
ship would  be  occasional  and  exceptional.  It  would  be  better, 
it  was  once  said  by  Lord  Eldon,  to  look  hardship  in  the  face 
rather  than  break  down  the  rules  of  law." 
210  U.  S.  295. 

Chief  Justice  Marshall  said : 

"Judicial  power,  as  contradistinguished  from  the  power 
of  the  laws,  has  no  existence.  Courts  are  mere  instruments  of 
the  law  and  can  will  nothing.  When  they  are  said  to  exercise 
a  discretion  it  is  a  mere  legal  discretion — a  discretion  to  be 
exercised  in  discerning  the  course  prescribed  by  law;  and 
when  that  is  discerned  it  is  the  duty  of  the  court  to  follow  it. 
Judicial  power  is  never  exercised  for  the  purpose  of  giving  ef- 
fect to  the  will  of  the  judge;  always  for  the  purpose  of  giving 
effect  to  the  will  of  the  legislature,  or,  in  other  words,  to  the 
will  of  the  law." 


Was  there  ever  a  more  disgraceful  exhibition  of  anarchy 
under  the  forms  or  fictions  of  a  government  of  law  and  order, 
than  is  seen  in  Philadelphia?  There  is  probably  no  other 
government  on  earth  that  would  tolerate  such  an  exhibition 
as  that  if  it  could  suppress  it.  The  government  of  Pennsyl- 
vania would  better  take  down  its  sign. 
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WILL  THE  JUDICIAL  HISTORY  OP  ANCIENT  GOV- 
ERNMENT REPEAT  ITSELP  IN  THE 
AMERICAN  REPUBLIC? 


There  are  two  or  three  things  we  have  recently  sought  to 
emphasize  in  these  pages  that  we  are  inclined  to  once  more 
restate : 

The  first  is  the  historic  fact  that  in  the  experience  of  all 
governments  and  all  nations  in  all  time,  that  function  of  gov- 
ernment, or  that  tribunal  which  has  been  dominant  in  the 
constitution  of  a  government,  has  always  gradually  extend- 
ed its  jurisdiction  farther  and  farther  until,  if  not  intercepted, 
it  has  absorbed  the  whole  power  of  that  government.  In  al- 
most every  expreiment  of  ancient  governments,  somebody  or 
some  institution  has  sought  to  become  supreme.  Seldom  has 
it  been  possible  for  a  part  of  the  government  which  had  no 
superior  to  voluntarily  limit  its  own  functions. 

The  second  historic  fact  is  that  the  judicial  function  of 
government  has  in  the  past,  seemingly  offered  stronger  temp- 
tations to  the  passion  for  power  and  has  furnished,  perhaps, 
more  frequent  examples  of  usurpations  of  power  and  the  arbi- 
trary exercise  of  power  than  any  other  function  of  govern- 
ment— logically  and  inevitably  so,  for  the  reason  that  it  is 
usually  and  necessarily  the  only  part  of  a  governmental  frame- 
work that  can  determine  the  extent  of  its  own  jurisdiction. 

The  third  fact  is  that  we  are  not  so  far  removed  in  point 
of  time,  from  illustrations  of  the  thralldom  and  tyranny  of  ju- 
dicial usurpation  in  government,  that  we  can  boast  that  we 
are  immune,  or  that  there  is  anything  in  our  system  that 
makes  an  impassable  barrier,  or  even  feel  assured  that  the 
signs  of  the  times  do  not  indicate  that  history  might  repeat 
itself. 

We  do  not  write  as  an  alarmist,  or  from  lack  of  a  pro- 
found faith  in  our  judges,  or  faith  in  our  system  of  govern- 
ment, but  rather  upon  the  tendency  of  the  times  and  their 
possibilities. 
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Edward  Livingston,  a  U.  S.  Senator,  Secretary  of  State 
under  Pres.  Jackson,  and  Minister  to  France,  reputed  to  be 
one  of  the  greatest  American  lawyers  of  his  day,  in  a  report 
made  to  the  General  Assembly  of  the  State  of  Louisiana  in 
1822,  on  the  plan  of  a  Penal  Code,  said  some  things  that  are 
as  appropo  now,  if  not  more  so,  than  when  uttered.  After 
reciting  the  history  of  judicial  usurpations  in  the  past  he  said : 

"This  dreadful  list  of  Judicial  cruelties  was  increased  by 
legislation  of  the  judges  who  declared  acts  which  were  not 
criminal  under  the  letters  of  the  law,  to  be  punishable  by 
reason  of  its  spirit.  The  statute  gave  the  text  and  the  tri- 
bunals wrote  the  commentary  in  letters  of  blood,  and  extend- 
ed its  penalties  by  the  creation  of  constructive  offenses.  The 
vague,  and  sometimes  unintelligible  language,  employed  in 
the  penal  statutes,  gave  a  color  of  necessity  to  this  assump- 
tion of  power,  and  the  English  nation  have  submitted  to  the 
legislation  of  its  courts,  and  seen  their  fellow  subjects  hanged 
for  constructive  felonies,  quartered  for  constructive  treason, 
and  roasted  alive  for  constructive  heresies,  with  a  patience 
that  would  be  astonishing,  even  if  their  written  laws  had 
sanctioned  the  butchery.  The  first  constructive  extension  of 
a  penal  statute  beyond  its  letter,  is  an  ex  post  facto  law,  as 
regards  the  oflfense  to  which  it  is  applied,  and  is  an  illegal  as- 
sumption of  legislative  power,  so  far  as  it  establishes  a  rule 
for  further  decisions.  In  our  republic  where  the  different  de- 
partments of  government  are  constitutionally  forbidden  to  in- 
terfere with  each  other's  functions,  the  exercise  of  this  power 
would  be  particularly  dangerous.  *  *  *  it  may  be  proper 
to  observe  that  the  fear  of  these  consequences  is  not  ideal, 
and  that  the  decisions  of  all  tribunals  under  the  common  law, 
justify  the  belief  that  without  some  legislative  restraint  our 
courts  would  not  be  more  scrupulous  than  those  of  other  coun- 
tries, in  sanctioning  this  dangerous  abuse,  [p.  17-18].  It  is 
better  that  acts  of  an  evil  tendency,  should  for  a  time  be  done 
with  impunity  than  that  courts  should  assume  legislative  pow- 
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ers,  which  assumption  is  itself  an  act  more  injurious  than  any 
it  may  purport  to  repress,  [p.  ii8.] 

The  fourth  matter  in  this  connection  is,  that  while  under 
our  system  of  government  the  three  departments  are  made 
more  distinct  and  independent  than  in  past  experiments, 
there  is  no  ground  for  the  assumption  that  the  limitations 
upon  our  courts  are  any  better  defined  o«-  more  pronounced 
than  in  other  systems.  It  is  true  that  we  nave  a  written  con- 
stitution which  prescribes  their  jurisdiction,  but  only  in  gen- 
eral terms,  and  the  courts  construe  the  constitution.  They 
also  construe  the  powers  and  duties  of  all  the  other  depart- 
ments. The  U.  S.  Supreme  Court  has  already  virtually  said 
that  its  jurisdiction  under  the  constitution  is  independent  of 
any  legislation  of  the  Congress.  The  courts  can  by  process 
of  construction  nullify  any  act  of  legislation.  They  can  re- 
strain and  compel  the  hand  of  the  Executive.  And  if  there 
is  any  further  power  essential  to  their  complete  domination, 
they  have  it  within  themselves  to  determine  the  limitations 
of  ''judicial  discretion"  that  are  necessary  for  their  purpose. 

Why  then  should  not  the  history  of  judicial  usurpation 
and  tyranny  repeat  itself  under  our  system?  We  are  dealing 
with  possibilities  not  probabilities.  If  the  possibilities  exist 
the  probabilities  will  bear  watching. 

In  his  last  years,  Thomas  JeflFerson,  looking  over  his  life 
work,  as  one  of  the  chief  architects  of  our  government,  made 
this  suggestive  comment: 

"It  has  long  been  my  opinion,  and  I  have  never  shrunk 
from  its  expression  (although  I  do  not  choose  to  put  it  into 
a  newspaper,  nor,  like  a  priam  in  armor,  offer  myself  its  cham- 
pion,) that  the  germ  of  dissolution  of  our  Federal  government 
is  in  the  constitution  of  the  Federal  Judiciary;  an  irresponsi- 
ble body  (for  impeachment  is  scarcely  a  scarecrow)  working 
like  gravity  by  night  and  by  day,  gaining  a  little  to-day  and  a 
little  tomorrow  and  advancing  its  noiseless  step  like  a  thief 
over  the  field  of  jurisdiction,  until  all  shall  be  usurped  from 
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the  States,  and  the  government  of  all  be  consolidated  into 
one. 

With  what  a  prophetic  eye  did  this  statesman  look  down 
the  path  of  our  government's  history  and  note  the  logical  and 
inevitable  results  of  its  operation,  as  well  as  the  peculiar  pro- 
cess by  which  the  result  he  predicted  would  be,  if  it  ever  is, 
worked  out:  "Working  like  gravity,  by  night  and  by  day, 
gaining  a  little  to-day  and  a  little  tomorrow  and  advancing 
its  noiseless  step  like  a  thief  over  the  field  of  jurisdiction,  un- 
til all  shall  be  usurped." 

Do  the  signs  of  the  Times  to-day,  portend  that  the  soil 
is  being  turned  and  the  seed  sown  for  working  out  this  pro- 
phecy? What  about  the  ideals  of  "Judicial  Discretion"  that 
are  maintained  and  uncouraged  to-day  in  high  places;  the 
bold  and  defiant  encroachments  of  the  Bench  upon  the  func- 
tions of  the  legislative  department;  and  the  loose  and  indif- 
ferent attitude  of  some  judges  toward  the  letter  of  the  law. 

By  these  sig^ns  will  the  courts  conquer,  and  have  con- 
quered in  the  past;  Not  only  Jefferson,  but  a  long  line  of 
statesmen,  from  his  day,  down  to  the  present,  have  been 
sounding  the  same  alarm,  as  to  these  insidious  encroach- 
ments : 

Listen :  Montesquieu  said : 

"In  all  of  the  English  charters  of  liberty,  and  their  vari- 
ous re-affirmations,  one  principle  is  always  discernable  in  the 
use  of  such  words  as  "due  process  of  law,"  and  by  the  "law 
of  the  land."  It  was  not  the  purpose  to  change  the  person 
of  the  despot,  or  to  transfer  despotic  power  from  an  autocrat 
to  the  judiciary;  neither  was  it  intended  merely  to  influence, 
those  vested  with  despotic  power  to  change  the  mode  of  exer- 
cising their  discretion  under  it.  On  the  contrary,  the  plain 
purpose  was  to  destroy  the  discretion  itself,  so  as,  at  the  trial 
of  an  accused,  to  preclude  every  possibility  of  the  arbitrary 
judicial  determination  as  to  what  should  be  the  criminal  sta- 
tutes as  applied  to  his  acts.  All  along  the  history  of  these 
stormy  times,  it  is  made  plain  that  the  charter  phrases,  for 
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the  protection  of  liberty  were  designed  to  mean  that  a  man 
should  not  be  deprived  of  liberty  or  property  except  by  a  prior 
duly  enacted  publicly  promulgated  law,  which  to  be  a  "law" 
must  be  general  in  terms  equal  in  its  application  to  all  who  in 
the  nature  of  things  are  similarly  situated." 


Alexander  Hamilton  in  discussing  this  subject,  among 
other  things,  wrote:  "I  agree  [with  Montesquieu]  that  there 
is  no  liberty  if  the  power  of  judging  be  not  separated  from 
the  legislative  and  executive  powers,  [p.  484.]  To  avoid  an 
arbitrary  discretion  in  the  courts,  it  is  indispensable  that  they 
should  be  bound  down  by  strict  rules  and  precedents,  which 
serve  to  define  and  point  out  their  duty  in  every  particular 
case  that  comes  before  them;  *  *  *  The  creation  of 
crimes  after  the  commission  of  the  fact,  or,  in  other  words, 
the  subjecting  of  men  to  punishment  for  things  which  when 
they  were  done,  were  breaches  of  no  law  [or  could  not  have 
been  ascertained  to  be  such  because  of  the  uncertainty  of  the 
statute] ;  and  the  practice  of  arbitrary  imprisonment  have 
been  in  all  ages  the  favorite  and  most  formidable  instruments 
of  tyranny,  [p.  490.] 


Sidney  says,  'Liberty  consists  solely  in  an  independency 
on  [of]  the  will  of  another,  and,  by  a  slave,  we  understand  a 
man  who  can  neither  dispose  of  his  person  or  goods,  but  en- 
joys all  at  the  will  of  his  master."  And  ag^in,"As  liberty 
consists  only  in  being  subject  to  no  man's  will  and  nothing 
denotes  a  slave,  but  a  dependence  upon  the  will  of  another; 
if  there  be  no  other  law  in  a  kingdom  but  the  will  of  a  prince, 
[or  of  the  judiciary]  there  is  no  such  thing  as  liberty !" 


Coke  said : 

"It  is  the  function  of  a  judge,  not  to  make,  but  to  declare 
the  law  according  to  the  golden  metewand  of  the  law,  and  not 
by  the  crooded  cord  of  discretion." 
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KUHN  vs.  FAIRMONT  COAL  COMPANY. 


The  Supreme  Court  of  the  United  States  on  January  3, 
1910,  rendered  a  decision  in  Kuhn  v.  Fairmont  Coal  Company 
which  is  of  much  interest  and  importance  as  formulating  the 
attitude  of  Federal  courts  toward  the  decisions  of  State 
courts.  The  able  and  lucid  opinion  of  a  unanimous  court  was 
written  by  Mr.  Justice  Hai-lan.  It  is  printed  in  full  in  the 
Chicago  Legal  News  for  January  15,  191  o,  (vol.  42,  p.  181). 
The  case  has  an  especial  significance  because  occasion  is 
taken  to  explain  and  limit  certain  broad  statements  in  former 
utterances  of  the  same  tribunal.  The  following  principles  are 
laid  down : 

"We  take  it,  then,  that  it  is  no  longer  to  be  questioned 
that  the  Federal  courts  in  determining  cases  before  them  are 
to  be  glided  by  the  following  rules:  i.  When  administering 
State  Saws  and  determining  rights  accruing  under  those 
laws  the  jurisdiction  of  the  Federal  court  is  an  independent 
one,  not  subordinate  to  but  co-ordinate  and  concurrent  with 
the  jurisdiction  of  the  State  courts.  2.  Where,  before  the 
rights  of  the  parties  accrued,  certain  rules  relating  to  real 
estate  have  been  so  established  by  State  decisions  as  to  be- 
come rules  of  property  and  action  in  the  State,  those  rules 
are  accepted  by  the  Federal  court  as  authoritative  declarations 
of  the  law  of  the  State.  3.  But  where  the  law  of  the  State 
has  not  been  thus  setded,  it  is  not  only  the  right  but  the  duty 
of  the  Federal  court  to  exercise  its  own  judgment  as  it  also 
always  does  when  the  case  before  it  depends  upon  the  doc- 
trine of  commercial  law  and  general  jurisprudence.  4.  So, 
when  contracts  and  transactions  are  entered  into  and  rights 
have  accrued  under  a  particular  state  of  the  local  decisions, 
or  when  there  has  been  no  decision  by  the  State  court  on  the 
particular  question  involved,  then  the  Federal  courts  properly 
claim  the  right  to  give  effect  to  their  own  judgment  as  to 
what  is  the  law  of  the  State  applicable  to  the  case,  even  where 
a  different   view   has   been   expilessed   by    the   State   court 
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after  the  rights  of  parties  accrued.  But  even  in  such  cases, 
for  the  sake  of  comity  and  to  avoid  confusion,  the  Federal 
court  should  always  lean  to  an  agreement  with  the  State 
court  if  the  question  is  balanced  with  doubt." 

In  the  Kuhn  case  the  Supreme  Court  asserts  the  propriety 
of  the  pronouncement  of  State  law  by  a  Federal  court,  be- 
cause there  had  been  no  State  decision  on  the  question  in- 
volved when  the  rights  of  the  parties  accrued.  It  appeared 
that  the  plaintiff,  a  citizen  of  Ohio,  had  conveyed  all  the  coal 
underlying  a  certain  tract  of  land  in  West  Virginia,  of  which 
he  was  the  owner  in  fee,  "together  with  the  right  to  enter  upon 
and  under  said  land  and  to  mine,  excavate  and  remove  all 
of  said  coal,  and  to  remove  upon  and  under  the  said  lands  the 
coal  from  and  under  adjacent,  coterminous  and  neighboring 
lands,  and  also  the  right  to  enter  upon  and  under  the  tract 
of  land  hereinbefore  described  and  make  all  the  necessary 
structures,  roads,  ways,  excavations,  air-shafts,  drains,  drain- 
ways  and  openings  necessary  or  convenient  for  the  mining 
and  removal  of  said  coal  and  the  coal  from  coterminous  and 
neighboring  lands  to  market." 

The  declaration  alleged  that  the  coal  so  conveyed  having 
passed  to  the  defendant,  a  West  Virginia  corporation,  it  was 
so  mined  by  the  latter  without  leaving  blocks  or  pillars  or 
other  means  of  support,  that  "the  plaintiff's  surface  land,  or  a 
large  portion  thereof,  was  caused  to  fall,  and  that  it  was 
cracked,  broken  and  rent,  causing  large  holes  and  fissures  to 
appear  upon  the  surface  and  destroying  the  water  and  water 
courses."  The  action  was  trespass  on  the  case  to  recover 
for  the  damages  so  caused  to  the  surface  land.  It  appeared 
that  after  the  beginning  of  the  present  action,  in  a  suit  similar 
in  all  substantial  respects  brought  by  one  Griffin  against  the 
same  defendant,  the  Supreme  Court  of  West  Virginia  held, 
among  other  things : 

"The  vendor  of  land  may  sell  and  convey  his  coal  and 
grant  to  the  vendee  the  right  to  enter  upon  and  under  said 
land  and  to  mine,  excavate  and  remove  all  of  the  coal  pur- 
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chased  and  paid  for  by  him,  and  if  the  removal  of  the  coal 
necessarily  causes  the  surface  to  subside  or  break,  the  grantor 
cannot  be  heard  to  complain  thereof.  Where  a  deed  conveys 
the  coal  under  a  tract  of  land,  together  with  the  right  to  enter 
upon  and  under  said  land,  and  to  mine,  excavate  and  remove 
all  of  it,  there  is  no  implied  reservation  in  such  an  instrument 
that  the  grantee  must  leave  enough  coal  to  support  the  sur- 
face in  its  original  position."    (Syllabus  by  the  court.) 

The  United  States  Circuit  Court  of  Appeals  thereupon 
certified  to  the  Supreme  Court  of  the  United  States  the  follow- 
ing question  to  be  answered : 

"Is  this  court  bound  by  the  decision  of  the  Supreme  Court 
in  the  case  of  Griffin  v.  Fairmont  Coal  Company,  that  being 
an  action  by  the  plaintiff  against  the  defendant  for  damages 
for  a  tort,  and  this  being  an  action  for  damages  for  a  tort 
based  on  facts  and  circumstances  almost  identical,  the  lan- 
guage of  the  deeds  with  reference  to  the  granting  clause  be- 
ing in  fact  identical,  that  case  having  been  decided  after  the 
contract  upon  which  defendant  relies  was  executed,  after  the 
injury  complained  of  was  sustained  and  after  this  action  was 
instituted?" 

Without  expressing  any  opinion  as  to  the  rights  of  the 
parties  under  their  contract,  the  Supreme  Court  of  the  United 
States,  under  the  principles  above  laid  down  by  it  answers 
the  question  of  the  Circuit  Court  of  Appeals  in  the  negative. 


West  Virginia  has  come  out  of  the  U.  S.  Supreme  Court 
with  its  territory  intact  from  the  contest  with  Maryland, 
which  state  sought  to  take  a  slice  of  our  real  estate.  We 
would  fain  hope  that  we  may  be  equally  fortunate  in  our  tilt 
with  Virg^ia  who  is  trying  to  get  her  hand  in  our  treasury. 
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COAL  AND  COKE  RAILWAY  COMPANY  CASE. 


It  is  generally  known  among  the  members  of  the 
profession  that  the  Coal  and  Coke  Railway  Company  has 
instituted  a  suit  in  equity  to  enjoin  the  enforcement  of  the 
statute  making  the  maximum  rate  for  the  transportation  of 
passengers  by  rail  in  this  state  two  cents  per  mile  on  all  rail- 
roads within  this  state  fifty  miles  and  over  in  length.  This 
suit  was  instituted  in  the  circuit  court  of  Kanawha  county, 
to  which  the  Attorney  General  and  the  Prosecuting  Attorney 
of  Kanawha  county  were  made  the  defendants.  The  case  was 
decided  by  the  circuit  court  in  favor  of  the  Plaintiff,  and  from 
the  decree  enjoining  the  execution  of  this  law  an  appeal  has 
been  taken  to  the  Supreme  Court  of  Appeals,  which  has  al- 
ready been  argued  and  submitted  for  decision. 

We  are  in  receipt  of  a  copy  of  the  argument  made  by  our 
Attorney  General,  which  we  have  read  with  a  great  deal  of 
interest.  It  is  a  very  clear  and  able  presentation  of  the  state's 
contentions  that  the  law  is  constitutional  on  its  face  and  that 
its  operation  does  not  deprive  the  railway  company  of  its 
property  without  due  process  of  law  and  therefore  is  not  con- 
fiscatory of  its  property.  It  seems  to  us  that  the  argument 
made  by  the  Attorney  General  to  show  that  equity  does  not 
have  jurisdiction  of  this  case  is  supported  by  reason  and  au- 
thority. The  adjudications  disclosing  an  adequate  remedy  at 
law,  without  resort  to  a  court  of  equity  to  restrain  the  en- 
forcement of  legislation  imposing  a  penalty  for  its  violation, 
are  pertinent  and  quite  decisive,  as  shown  by  the  Attorney 
General  in  his  brief. 

A  very  strong  feature  of  his  brief  is  that  part  of  it  devoted 
to  the  argument  of  the  constitutionality  of  the  two-cent  rate 
act  on  its  face.  It  was  decided  in  the  court  below  that  the 
act  is  unconstitutional  on  its  face,  because  it  does  not  afford 
to  all  railway  companies  operating  in  the  State  the  equal 
protection  of  the  law,  and  that  therefore  it  is  in  violation  of 
the  Fourteenth  Amendment  of  the  Constitution  of  the  United 
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States,  which  declares  that  "no  state  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws."  In 
support  of  the  proposition  that  the  law  does  not  violate  this 
amendment,  many  decisions  of  the  Supreme  Court  of  the 
United  States  and  of  the  state  courts  are  referred  to.  The 
argument  on  the  validity  of  this  act  is  very  cogent,  and  pre- 
sents the  state's  side  of  the  case  in  a  clear  and  very  lawyer-like 
manner. 

In  arguing  the  question  whether  or  not  the  act  is  confis- 
catory as  to  plaintiffs  railway,  the  Attorney  General  has  gone 
into  detail  with  reference  to  the  evidence  adduced  by  the 
plaintiff,  has  made  a  rigid  analysis  of  it,  and  has  quite  conclu- 
sively shown  in  our  judgment  that  the  plaintiff  has  signally 
failed  to  establish  that  part  of  its  bill  charging  that  the  oper- 
ation of  the  law  deprives  it  of  its  property  without  due  pro- 
cess of  law. 

The  argument  covers  all  phases  of  the  bill,  states  all  the 
propositions  embodied  in  the  case  with  great  clearness  and 
succinctness,  evinces  a  careful  study  of  the  questions  involved, 
and  presents  an  argument  in  keeping  with  the  dignity  of  the 
office  from  which  it  emanates  and  characterized  by  that  spirit 
of  fairness  which  is  always  expected  of  the  unbiased  officer 
of  the  law. 

Although  at  this  writing  the  decision  of  the  court  has 
not  been  announced,  we  anticipate  that  it  will  be  before  this 
issue  of  The  Bar  goes  to  press. 


After  13,000  miles  of  dinners,  it  is  not  strange  that  President  Taft 
comes  out  in  favor  of  a  national  board  of  health. — ^New  York  Evening 
Post 
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COMPETITION  VS.  THE  COMBINE. 

Here  is  a  pretty  picture  of  old  time  methods  of  business 
that  reads  like  a  novel,  in  this  day. 

It  is  an  illustration  of  business  conducted  under  the  stim- 
ulus of  nature's  regulator  of  trade,  competition,  which  in  the 
present  time  has  been  entirely  eliminated  and  superceded  by 
the  "Combine."  And  with  the  elimination  of  competition  has 
gone  also  the  benefits  and  triumphs  of  superior  enterprise  and 
honest  acumen,  as  well  as  the  benefits  of  a  fair  price  to  the 
consumer. 

This  picture  suggests  the  only  solution  of  the  grave  prob- 
lem with  which  our  statesmen  are  now  struggling,  by  way 
of  restoring  normal  relations  between  the  producer  and  the 
consumer. 

In  the  town  of  Windsor  in  Vermont,  there  are  two  gen- 
eral stores  doing  business  side  by  side.  The  people  from  the 
country  for  miles  around  drive  in  to  Windsor  and  make  their 
purchases  from  one  or  the  other  of  the  two  establishments. 
This  is  not  only  competition  in  its  simplest  form  but  also  of 
the  most  desirable  kind. 

The  pedigree  of  the  rival  stores  is  the  same.  The  pres- 
ent concern  was  a  partnership  known  as  Tuxbury  &  Stone, 
dating  from  1866.  About  fifteen  years  ago  in  the  ordinary  de- 
velopment of  the  rural  trade  of  which  Windsor  is  the  market 
place,  Tuxbury  &  Stone  dissolved,  or  rather  resolved  itself 
into  the  two  firms,  of  Stone,  Tracy  &  Co.,  and  Dwight  Tux- 
bury &  Sons.  The  former  continued  business  at  the  original 
stand,  on  the  main  street  of  Windsor,  at  the  corner  of  the 
lane  leading  to  the  railroad  station.  The  latter  built  and  oc- 
cupied a  new  store  next  door.  In  this  juxtaposition  the  two 
establishments  have  carried  on  an  active  competition  in  the 
same  line  of  general  retail  mercantile  business  and  have 
divided  pretty  nearly  equally  the  trade  of  Windsor  and  an 
area  of  about  twenty  square  miles  of  country  tributary  to  the 
town.     From    cranberries   and    eggs   to   wheelbarrows   and 
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agricultural  implements,  each  watches  the  business  of  the 
other  with  acute  interest  and  intelligence,  and  each  strives 
constantly  for  every  legitimate  advantage  over  its  neighbor 
and  rival. 

The  story  does  not  say  that  each  of  these  rival  stores 
prospered  more  than  if  they  had  operated  under  a  modern 
"combine,"  but  we  are  sure  they  did,  and  their  customers 
were  better  satisfied. 


A  NEW  WORK  ON  REAL  PROPERTY. 


We  are  in  receipt  from  the  publishers,  The  West  Publish- 
ing Co.,  of  a  copy  of  the  New  Work  on  Real  Property  by 
Minor  &  Wurts,  of  the  Va.  University  Law  Faculty. 

This  is  another  attempt  to  modernize  the  statement  of 
the  laws  of  real  property.  It  is  written  for  the  law  students 
and  as  the  publishers  announce: 

*'The  purpose  of  this  book  is  to  state  the  Common  Law 
of  Real  Property,  showing  wherein  it  has  been  repealed  in 
this  country  as  contrary  to  the  fundamental  laws  and  the 
spirit  of  our  institutions,  and  to  set  out  such  statutory  changes 
as  are  common  to  all  states.  All  teachers  of  Real  Property  ap- 
preciate the  difficulties  of  the  student's  mind  in  dealing  with 
this  most  difficult  branch  of  the  law,  and  in  reading  Prof. 
Minor's  and  Prof.  Wurts'  new  book,  one's  attention  is  quickly 
drawn  to  the  clever  way  in  which  many  of  these  difficulties 
are  smoothed  out  and  made  clear.  The  authors'  complete 
grasp  of  the  subject,  their  thoroughness  of  analysis,  their 
powers  of  demonstration,  and  the  care  with  which  they  have 
avoided  ambiguous  statements  make  the  book  the  cleanest- 
cut  exposition  of  the  Common  Law  of  Real  Property  that  has 
been  produced  in  this  country." 

We  believe  there  is  a  general  demand  for  just  such  a 
work  as  this,  and  that  it  will  be  welcomed  not  only  by  the 
student  but  by  the  Profession  at  large. 
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JUDGE  DOOLITTLE'S  REPLY. 


We  were  greatly  interested  and  entertained  by  Judge 
Doolittle's  paper,  which  appears  on  another  page  of  this 
journal. 

But  it  comes  to  us  too  late  for  comment  in  this  number. 
We  were  obliged  to  set  aside  other  matter  already  in  the 
hands  of  the  printer  to  give  it  space,  as  we  thought  Judge 
Doolittle  was  entitled  to  a  prompt  reply  to  our  ^'insinua- 
tions'';  but  we  cant  set  aside  other  matter  for  comment. 

We  will  only  say  now,  that  it  is  our  judgment  that  Judge 
Doolittle  is  a  Judge  whose  quality  of  mercy  is  not  strained, 
even  if  his  law  is. 

He's  a  free  lance. 


A  COMMON  CRITICISM. 


It  has  been  charged  again  and  again  that  the  rich  and 
influential  never  go  to  jail  in  this  country ;  that  the  net  of  jus- 
tice is  ingeniously  woven  so  as  to  permit  the  big  criminals, 
who  make  money  out  of  lawbreaking,  to  slip  through,  while 
the  insignificant  offenders,  who  are  often  creatures  of  men 
oi  stronger  wills,  are  caught  and  punished.  There  has  been 
some  basis  for  this  charge;  not  in  the  laxity  of  the  court  chr 
the  cowardice  of  prosecuting  officers,  but  in  the  inadequacy 
of  our  laws." — Intelligencer. 

The  above  is  a  very  common  criticism,  but  is  without  any 
foundation  in  fact.  We  would  much  rather  take  our  chances 
before  the  average  jury  as  a  poor  man,  than  as  a  rich  man. 
And  whether  before  a  jury  or  a  judge,  there  is  always  the 
silent,  secret  bias  of  public  opinion  impregnating  the  atmos- 
phere of  a  court  room,  and  more  or  less  prejudicing  the  case 
of  the  rich  man.  We  doubt  that  either  Morse  of  New  York 
or  Walsh  of  Chicago  would  have  gone  to  the  penitentiary  if 
they  had  been  clerks  instead  of  presidents  of  banks. 
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JUDGE  MASON'S  VIEWPOINT. 


We  publish  in  this  number  of  The  Bar  a  most  concise, 
clear  cut,  and  clean  definition  of  the  true  functions  of  a 
Judge  in  dealing  with  the  law,  by  Hon.  John  W.  Mason. 

There  is  not  much  that  could  be  added  to  this  brief 
article,  and  nothing  that  would  be  taken  from  it,  to  make 
it  a  complete  statement  of  the  case.  There  is  no  quibbling 
or  equivocation.  It  hits  the  nail  on  the  head  without  any 
hammering  on  the  board.  And  morever  it  is  everlastingly 
right- 
In  seeking  an  expression  on  the  subject  from  the  Judges 
of  the  State,  we  have  had  no  purpose  of  arraigning  one  Judge 
against  another,  or  even  impugning  the  views  or  opinions 
of  any  individual  Judge,  but  rather  by  way  of  a  recurrence 
to  fundamental  principals,  aird  really  with  the  hope  of  finding 
that  our  own  courts  were  not  sharing  in  the  obliquities  that 
seem  to  be  so  prevalent  and  making  such  headway— or  if 
they,  were  that  at  least  we  might  discover  the  true 
^tuation. 

Now,  we  have  had  what  might  be  said  to  be  quite  a 
full  statement  of  both  sides  of  the  question  at  issue  from 
several  standpoints.  But  the  subject  is  not  exhausted,  and 
really,  we  are  sure,  that  the  readers  of  The  Bar  would  like 
to  have  an  expression  from  every  Judge  in  the  State. 

Will  all  the  Judges  please  understand  that  the  space  of 
The  Bar  is  freely  open  to  them,  to  take  either  side  of  the 
issue,  or  to  criticise  any  expression  that  has  been  made. 

The  same  invitation  is  made,  and  the  same  privilege  is 
open  to  every  member  of  the  bar  of  the  State. 


The  public  mlfbt  forgive  the  ease  with  which  divorce  is  effected 
amonc  miUionairee,  but  the  secrecjr— never. — ^New  York  Bvening  Poet 
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A  GENEROUS  PEOPLE  ARE  BORN  OF  A  GENEROUS 
GOVERNMENT. 


In  this  country  there  ought  not  to  be  any  enmity  against 
the  rich. 

There  ought  not  to  be  any  desire  to  limit  the  opportun- 
ities of  the  individual  man  to  accumulate  a  g^eat  fortune. 

We  surely  have  no  cause  to  complain  of  the  broad  gen- 
erosity of  our  successful  men.    Look  at  this  exhibit: 

Last  year  in  this  country  $147,641^53  was  given  in  large 
sums  to  benevolent  purposes.  Of  this  sum  $70,636,387  repre- 
sents gifts,  and  $77,004^66  bequests.  To  Charity  was  given 
$67,446,421 ;  to  Educational  institutions,  $46,122,  241 ;  to  Re- 
ligious institutions,  $22443385;  to  Art  museums,  Gallaries 
and  Public  improvements,  $8,616410;  to  Libraries,  $3,012,293. 
John  D.  Rockefeller  heads  the  list,  having  given  $12,130,500; 
his  gifts  now  reach  the  sum  of  $131,760,162.  Mr.  Carnegie  has 
given  away  $162,000,000.  His  gifts  last  year  amounted  to 
$4,652,500.  The  recorded  gifts  of  large  sums  for  the  first  ten 
years  of  the  twentieth  century  are  as  follows : 

1900   $  62461,304 

1901 1^3,888,732 

1902   77»397,i67 

1903 76,934,978 

1904  46,296,980 

1905  104,586,922 

1906  106,281,063 

1907  149,902,130 

19^  90,932,000 

1909   147,641,253 

So  long  as  our  rich  people  distribute  their  wealth  as 
they  have  done  and  are  doing,  it  would  be  a  public  calamity 
if  nobody  had  a  surplus  above  the  needs  of  his  kith  or  kin. 
Our  great  benevolent  institutions  would  shrink  away.  New 
schemes  and  methods  for  extending  and  enriching  our  civil- 
ization with  the  spirit  of  sweet  charity  would  languish.    The 
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public  treasury  would  not  respond  to  such  enterprises.  It  is 
always  stingy  and  tight-fisted  to  all  appeals  for  pure  benevo- 
lence. It  is  impossible  and  unthinkable  that  the  magnificent 
and  magnanimous  schemes  and  movements  for  the  uplift 
of  our  people  in  the  present  day,  or  even  in  the  past  year, 
could  have  drawn  support  from  the  public  treasury. 

Our  rich  men  are  a  credit  as  well  as  a  blessing  to  our 
American  Republic. 


NOT  PERTINENT. 


Judge  Willis  again  returns  to  the  Jacob  case,  but  studi- 
ously avoids  any  reference  to  Pres.  Roosevelt's  comments  on 
that  case,  or  his  own  endorsement  of  Roosevelt's  comments. 

The  latter  is  the  only  thing  that  has  interested  us  in  that 
case;  and  the  former  is  the  only  thing  apparently,  that  in- 
terests Judge  Willis. 

We  have  never  discussed  the  Jacob  case,  and  we  decline 
to  be  decoyed  into  doing  so  now.  We  would  like  to  gratify 
Judge  Willis,  but  the  case  is  only  of  local  importance  and 
would  not  interest  readers  of  The  Bar. 

If  we  thought  there  was  anything  in  it  that  would  afford 
more  than  a  hedge  for  Judge  Willis'  endorsement  of  Pres. 
Roosevelt's  peculiar  notions  of  the  functions  of  a  Judge,  we 
would  discuss  it  for  that  reason  alone,  but  so  far  as  we  can 
see,  it  serves  only  as  a  hedge,  pure  and  simple. 


It  was  at  a  railroad  junction  in  the  South  that  the  Northern 
traveler  found  himself  hungry,  but  with  only  two  minutes  to  spare 
before  hie  train  left.  ''I'll  take  a  cupof  coffee,"  he  said  to  the  young 
woman  in  charge  of  the  restaurant  "I've  no  time  for  anything  else" 

"Tou  can  take  all  the  time  you  want,  sir,"  said  the  young  woman, 
cordially.  "Ton  look  at  this  bill  of  fare,  and 'I'll  telephone  to  the 
superintendent  to  delay  the  train  a  little  while." 

"Why,  can  that  be  done?"  asked  the  traveler  in  amazement 

"Certainly,"  said  the  young  woman,  "Of  course  it  can.  It's  a 
branch  road,  and  no  other  train  coming  or  going  over  it  tOHlay — and 
the  superintendent  would  want  you  to  have  a  good  meal.  He  owns 
this  restaurant." — ^Youth's  Companion. 


Digitized  by  CjOOQIC 


THE    BAR 


THE  FUNCTIONS  OF  A  JUDGE 


As  Interpreted  by  Judge  Mason  of  the  14th  Circuit. 


Fairmont,  W.  Va.,  Feb.  9th,  1910. 
Editor  of  The  Bar:— 

I  am  in  receipt  of  your  letter  of  the  2nd  inst,  asking  me  to 
contribute  an  article  for  The  Bar  giving  my  views  of  "the 
true  limitations  of  a  Judge  in  giving  effect  to  the  law." 

I  have  always  understood  that  it  was  the  duty  of  all  per- 
sons to  obey  the  laws  of  the  country.  I  did  not  suppose,  un- 
til the  question  was  raised  by  The  Bar,  that  it  was  seriously 
contended,  by  any  one,  that  Judges  were  excepted,  or  that 
they  were  permitted  to  take  any  liberties  with  the  law,  not 
permitted  by  other  people.  If  a  Judge  knows  what  the  law 
is  and  he  is  called  upon  in  his  official  capacity  to  apply  it,  he 
should  do  so.  If  he  don't  know  what  the  law  is,  which  he  is 
required  to  apply,  he  should  ascertain  and  then  apply  it.  In 
other  words  when  a  Judge  is  called  upon  to  apply  law,  he 
must  consider  the  law  as  it  is,  and  not  as  he  would  have  it. 
It  should  make  no  difference  with  the  Judge  whether  he 
approves  the  law  or  not.  The  only  thing  for  him  to  consider 
iSy  what  is  the  law?  and  having  learned  this  he  must  follow 
it.  No 'doubt  every  Judge  has  been  called  upon  to  enforce 
laws  which  he  does  not  approve — which  he  would  have  chang- 
ed if  he  had  had  the  authority.  But  making  laws  or  suspend- 
ing them  or  ignoring  them  is  no  part  of  the  business  of  a 
Judge.  Court  may  declare  what  the  law  is,  but  this  is  quite 
a  different  thing  from  making  the  law.  The  duty  of  making 
Jaws  belongs  to  another  branch  of  the  government. 

A  Judge  may  have  his  notion  of  what  the  law  should  be. 
The  supreme  law-making  power  of  the  state  may  not  agree 
with  him.  h  is  just  possible  the  Judge  may  be  wrong,  but 
whether  right  or  wrong  he  must  obey  the  law.  He  is  wrong 
to  start  with,  when  he  assumes  a  power  he  does  not  possess. 

My  answer  then  to  your  question  as  to  "the  true  limi- 
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tation  of  a  Judge  in  giving  effect  to  the  law"  is  that  he  should 
apply  the  law  just  as  it  is.  He  should  neither  add  to  its  rigor 
in  one  case  nor  soften  it  in  another.  He  has  no  discretion,  un- 
less the  law  itself  gives  him  a  discretion,  and  this  would  be 
no  exception  to  the  rule;  for  the  discretion  given  a  Judge  in 
such  laws  is  a  part  of  the  law. 

When  the  people  understand  that  courts  will  apply  and 
enforce  laws  just  as  they  are,  they  will  have  the  laws  made 
just  as  they  want  them  enforced.  While  we  keep  within  the 
law  we  are  safe.  Beyond  this  are  doubts,  uncertainty,  con- 
fusion and  danger,  and  worse  than  all,  the  opportunity  for 
favoritism.  Who  can  say  that  a  Judge  is  not  favoring  a  friend 
or  punishing  an  enemy  when  he,  at  his  own  will,  adjusts  the 
law  to  suit  the  case?  If  we  have  any  laws  which  are  wrong 
they  should  be  corrected  by  the  law  making  power  of  the 
state.    But  why  correct  them  if  Judges  refuse  to  follow  them  ? 

JOHN  W.  MAvSON. 


JUDICIAL  DISCRETION. 


By  a  Lrooker-on  in  Venice. 


To  The  Bar:— 

It  seems  to  "a  looker  on  in  Venice"  that  some  of  us  are 
going  wide  of  the  mark  in  the  discussion  as  to  the  province 
of  a  judge  in  construing  the  law. 

It  is  not  the  old,  old  question  of  dispute  between  the 
Courts  of  Common  Law,  and  Courts  of  Chancery,  as  to  the 
jurisdiction  of  the  latter  to  interfere  with  the  former,  but 
when  the  rule  is  plain  and  a  general  benefit,  but  harsh  in  the 
individual  case,  should  the  judge  stand  by  the  oath  he  has 
taken  and  apply  the  law,  as  it  is  written,  or  should  he  permit 
his  sympathy,  or  courtesy,  to  control  him,  and  apply  what 
he  thinks  should  be  the  law  in  the  individual  case? 

When  we  remember,  that  the  people  through  their  rep- 
resentatives make  the  law,  and  judges  are  sworn  to  support 
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those  laws;  that  we  elect  judges  every  little  while  and  one 
has  too  much  of  "the  milk  of  human  kindness"  in  his  composi- 
tion, and  sheds  a  tear  over  every  individual  who  is  arraigned, 
another  is  ambitious,  cold,  calculating,  vindictive  and  coward- 
ly, seeing  no  good  in  humanity  and  believing  every  man  ar- 
raigned a  criminal  before  he  tries  him ;  that  a  strict  adherence 
to  the  law  is  the  only  guaranty  of  our  liberty ;  that  a  corrupt 
judiciary  is  the  worst  evil  that  can  befall  any  people,  that  in 
this  day  when  "wrens  may  prey  where  eagles  dare  not  perch/' 
and  the  fight  for  party  supremacy  is  as  apt  to  place  an  ignorant 
demagogue,  who  can  command  votes,  on  the  bench,  as  it  is  a 
gentleman  of  brains  and  integrity,  it  seems  there  could  only 
be  one  answer  to  this  question — ^let  us  have  the  law. 

Where  does  judicial  discretion  fit  in,  under  such  circum- 
stances? Judge  Doolittle  was  unfortunate  in  his  illustration, 
Cheating,  to  gain,  is  a  crime  in  itself,  and  the  penalty  should 
be  inflicted  upon  the  criminal,  whether  the  criminal  had  rosy 
cheeks,  bright  eyes  and  wore  dresses,  or  was  blear-eyed,  hid- 
eous and  wore  trousers.  But  Mr.  Editor,  Judge  Doolittle 
erred  on  the  side  of  chivalry  and  gallantry.  He  belongs  to 
the  old  school  and  he  can't  forget  his  veneration  for  the 
ladies.  Judge  Doolittle  would  very  promptly  instruct  the  jury 
on  your  druggist  case:  "If  the  jury  believe  from  the  evidence 
that  the  Bar  Druggist  furnished  whiskey  to  the  Bar  Sick 
man,  without  a  prescription  from  a  reputable  practicing  physi- 
cian, and  received  payment  therefor,  they  should  find  the  de- 
fendant guilty." 

Suppose  the  sick  man  had  been  a  boy,  instead  of  a  man 
and  the  druggist  had  given  him  the  whiskey  without  charge, 
under  the  circumstances  mentioned  in  the  Bar,  and  the  drug- 
gist had  been  indicted,  what  disposition  should  the  court  in- 
struct the  jury  to  make  of  the  case? 

Why  not  take  an  actual  case?  Code  of  West  Virginia, 
Chapter  151,  Sec.  11,  reads  as  follows: 

"If  any  person  shall  set  up  or  promote  or  be  concerned 
in  managing  or  drawing  a  lottery  or  raffle,  for  money  or  other 
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thing  of  value,  or  knowingly  permit  such  lottery  in  any  house 
under  his  control,  or  knowingly  permit  money  or  other  prop- 
erty to  be  raffled  for  in  such  house,  or  to  be  won  therein,  by 
throwing  or  using  dice,  or  by  any  other  game  of  chance,  or 
knowingly  permit  the  sale  in  such  house  of  any  chance,  or 
ticket  in,  or  share  of  a  ticket  in  a  lottery  or  any  writing,  cer- 
tificate, bill,  token  or  other  device  purporting  or  intended  to 
guarantee  or  assure  to  any  person,  or  entitle  him  to  a  prize, 
or  a  share  of,  or  interest  in,  a  prize  to  be  drawn  in  a  lottery, 
or  shall  for  himself  or  another  person,  buy,  sell,  or  transfer, 
or  have  in  his  possession  for  the  purpose  of  sale,  or  with  in- 
tent to  exchange,  negotiate,  or  transfer,  or  shall  aid  in  selling, 
exchanging,  negotiating,  or  transferring  a  chance  or  ticket  in, 
or  a  share  in  a  lottery,  or  any  such  writing,  certificate,  bill, 
token  or  device,  he  shall  be  confined  in  jail  not  more  than  one 
year,  and  fined  not  exceeding  five  hundred  dollars." 

The  ladies  in  our  city  play  Progressive  Euchre  for  a  prize, 
not  to  exceed  $i.oo;  they  adjourn  from  the  home  of  one  to 
the  home  of  another  member  of  the  Club  until  they  get 
around,  and  then  go  back  to  the  first  and  repeat. 

The  Prosecuting  Attorney  indicts  each  lady  who  permits 
the  game  in  her  house  under  the  clause  "or  by  any  other 
game  of  chance,"  in  said  section,  what  should  the  court  in- 
struct the  jury  to  do  upon  the  trial  ? 

Yours, 
Marlinton,  W.  Va.,  Feb.  1910.  R. 


Judge  Willis  Returns  to  the  Jacob  Case* 


To  The  Bar: — 

A  discussion  which  results  in  mere  multiplication  of 
words  is  seldom  justifiable.  A  few  statements  in  the  Decem- 
ber Bar  may  justify  a  renewal  of  some  phases  of  our  contro- 
versy. 

Is  it  possible  that  the  editor  of  The  Bar  has  not  read  the 
Jacobs  case,  98  N.  Y.  98? -In  the  December  Bar  in  speaking 
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of  this  case  he  says:  "The  landlords  of  tenament  houses  in 
New  York  were  accustomed  to  insert  a  clause  in  their  leases 
prohibiting  tenants  who  leased  diyelling  houses  for  domestic 
purposes  for  using  them  as  shops,  and  places  for  conducting 
various  kinds  of  trades,  such  as  shoe  shops,  cigar  manufac- 
tories &ic.,  &c.,  or  for  any  other  purpose  than  a  dwelling.  Mr. 
Roosevelt  was  a  member  of  the  legislature  and  believing  that 
this  prohibition  in  the  lease  was  a  hardship  on  the  poor  and 
that  they  ought  to  have  the  right  to  conduct  business  in  their 
dwellings,  had  an  act  passed  prohibiting  the  said  prohibition 
in  the  leases.  This  act  the  Court  of  Appeals  turned 
down"  &c. 

The  act  condemned  by  the  court  in  the  Jacobs  case  was 
chapter  272  of  the  laws  of  1884,  entitled  "An  act  to  improve 
the  public  health  by  prohibiting  the  manufacture  of  cigars  and 
preparations  of  tobacco  in  any  form  in  tenement-houses  in 
certain  cases,  and  regulating  the  use  qf  tenement-houses  in 
certain  cases."  Section  i  of  this  act  prohibited  the  manufac- 
ture of  cigars  or  preparations  of  tobacco  in  any  form  on  any 
floor,  or  in  any  part  of  any  floor,  in  any  tenement-house,  if 
such  floor  or  any  part  of  such  floor  was  by  any  person  occu- 
pied as  a  home  or  residence  for  the  purpose  of  living,  sleeping, 
cooking,  or  doing  any  household  work  therein.  Section  2 
defined  a  tenement-house  for  the  porposes  of  the  act.  Section 
3  exempted  from  the  provisions  of  the  act  the  first  floor  of.  a 
tenement-house  in  which  was  a  store  for  the  sale  of  cigars 
and  tobacco.  Another  section  provided  the  penalty  for  viola- 
tions and  a  further  section  made  the  act  apply  only  to  cities 
having  over  500,000  population. 

It  would  be  cruel  to  institute  a  comparison  of  the  provis- 
ions of  this  act  with  the  provisions  of  the  imaginary  act  des- 
cribed by  the  editor  of  The  Bar.  Had  the  editor  even  the  first 
point  in  the  syllabus  of  the  Jacobs  case  he  could  have  guarded 
against  such  a  blunder.  It  is  as  follows:  "An  act  to  improve 
the  public  health,  by  prohibiting  the  manufacture  of  cigars 
and  preparation  of  tobacco  in  any  form,  in  tenement-houses 
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in  certain  cases,"  (Chap.  272,  Laws  1884,)  held  not  within  the 
police  power,  and  unconstitutional."  When  the  editorial  writ- 
er is  so  profoundly  ignorant  of  the  basic  facts  of  the  contro- 
versy, I  may  be  justified  in  preferring  to  state  my  own  side 
of  the  case  as  well  as  to  follow  my  own  opinion  of  the  issues 
I  have  tendered.  When  he  has  explained  his  own  mental 
aberrations,  there  will  be  little  left  of  his  "deep  and  damna- 
ble fallacy." 

I  noticed  on  the  first  page  of  the  cover  of  the  last  Bar  a 
quotation  from  the  address  of  Judge  Carpenter,  of  Michigan, 
before  the  last  session  of  the  American  Bar  Association.  The 
whole  of  that  excellent  address  could  be  read  with  profit  by 
those  interested  in  the  development  of  law.  Judge  Carpenter 
clearly  shows  that  only  a  very  small  part  of  our  law  is  crystal- 
lized upon  the  printed  page.  Part  of  the  law  is  in  writing, 
commands  made  by  the  people  themselves  or  their  duly  au- 
thorized agents.  But  this  is  a  very  small  part  of  the  law, 
"only  the  fringe  on  the  body  of  the  law,"  nearly  all  of  the  law 
being  unwritten.  The  law  applied  by  the  courts  is  the  same 
law  which  regelates  human  conduct.  What  is  the  law  which 
regulates  human  conduct?  That  is  the  question  which  courts 
are  constantly  striving  to  answer,  but  which  they  have  not  yet 
answered.  The  declaration  of  courts  of  last  resort  is  not  the 
law,  but  is  the  highest  and  best  evidence  of  the  law.  We  call 
it  a  precedent.  There  are  two  sources  from  which  courts  of 
last  resort  get  the  law  which  control  human  conduct.  One  of 
these  is  a  study  of  conduct  and  consequences,  applying  to  it 
principles  of  reasoning  approved  by  the  common  judgment 
of  mankind.  The  other  is  from  decisions^  made  by  itself  or 
other  courts.  In  the  first  case  the  court  is  said  to  be  deciding 
according  to  principle  or  common  sense ;  in  the  second,  accord- 
ing to  precedent.  Both  sources  should  be  used.  As  Judge 
Carpenter  neatly  puts  it :  "The  truth  is  that  to  decide  the  law 
with  even  approximate  accuracy,  a  judge  must  be  neither  a 
slave  nor  an  enemy  of  precendent.  He  must  be  a  master  of 
precedent  and  he  must  also  be  a  diligent  student  of  human 
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conduct  and  its  consequences,  possessing  a  logical  mind,  able 
to  reason  correctly.''  A  study  of  human  conduct  will  avail 
little,  I  may  add,  unless  the  student  is  or  becomes  familiar 
with  the  conditions  surrounding  the  persons  whose  conduct 
is  being  studied.  The  student  must  know  or  learn  life  and 
the  judge  is  better  prepared  to  arrive  at  a  correct  determi- 
nation of  controversies  if  he  knows  both  precedent  and  life. 
For  these  two,  according  to  Judge  Carpenter,  constitute  the 
law  he  is  to  apply  in  these  controversies.  "The  reason  of 
the  law  is  the  life  of  the  law ;  and  when  the  reason  ceases,  the 
law  ceases.'' 

W.  H.  WILLIS. 
New  Martinsville,  W.  Va.,  Feb.  i8,  1910. 


JUDICIAL  (IN)DISCRBTION. 

By  Judge  Edward  S.  DooUttle. 

To  The  Bar:— 

An  article  appeared  from  my  pen  in  the  January  number 
of  this  periodical,  responding  to  the  following  question: — 
"What  are  the  true  limitations  of  a  Judge  in  dealing  with  a 
law,  precise  in  its  terms,  that  is  harsh  and  impolitic  in  the  ap- 
plication to  a  particular  case?'' 

In  answering  the  question,  I  relied  upon  the  authority  of 
Blackstone,  as  found  in  the  first  book  of  his  Commentaries  at 
Section  Sixty-one,  and  concluding  with  the  language: — 

"For,  since  in  law,  all  cases  cannot  be  forseen  or 
expressed,  it  is  necessary  that,  when  the  general  de- 
crees of  the  law  come  to  be  applied  to  particular 
cases,  there  should  be  somewhere  a  power  vested  of 
defining  those  circumstances,  which  (had  they  been 
foreseen)  the  legislator  himself  would  have  express- 
ed. And  these  are  the  cases  which  according  to 
Grotious,  lex  non  exacte  definit,  sed  arbitrio  boni  viri 
permittit" 
Professor  Willey  promptly  takes  up  the  gauntlet  thus 
thrown  down,  assails  the  position  taken  by  the  writer,  and  in 
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the  February  number  propounds  some  leading  questions,  ''de- 
signed to  draw  from  him  his  exact  view  point,  and  with  the 
sincere  desire  and  single  purpose,  not  simply  to  test  him,  but 
to  understand  him  and  those  of  the  same  faith/' 

Before  attempting  to  answer  these  questions,  I  hope  the 
Professor  will  pardon  the  suggestion  that  in  his  criticisms  of 
the  position  taken  by  the  writer  and  others  of  the  same  faith, 
he  doesn't  always  tote  fair. 

For  instance,  the  articles  contributed  respectively  by  X. 
Y.  Z.  and  J.  R.  D.  (whoever  they  may  be),  have  the  heading: 
Judicial  Discretion;  but  to  the  article  contributed  by  J.  R.  D., 
who  also  declares  in  favor  of  Blackstone's  text,  as  quoted,  the 
editorial  management  of  The  Bar  interpolated  the  heading, — 
''As  Measured  By  A  Common  Law  Yard  Stick.** 

To  the  article  contributed  by  the  writer,  the  management 
prefixed  the  heading, — "A  Very  Frank  And  Honest  Avowal 
of  Judicial  Heterodoxy/' 

Wise  men  have  for  many  ages  been  wrestling  with  the 
meaning  of  the  words,  Orthodoxy  and  Heterodoxy.  Those 
who  believe  in  the  doctrine  ennuciated  by  Blackstone  will 
commend  his  orthodoxy ;  those  who  do  not,  will  condemn  his 
heterodoxy. 

The  idea  that  the  text  of  Blackstone  is  theoretically  and 
radically  wrong,  is  the  Professor's  doxy. 

The  idea  that  Blackstone,  in  this  respect,  is  everlastingly 
right,  is  my  doxy. 

Again,  Professor  Willey,  while  severely  bombarding  the 
writer's  position,  says :  "In  short.  Judge  Doolittle  would  have 
arrogated  to  himself  the  functions  of  all  three  departments  of 
the  Government,  the  Legislative,  the  Judicial  and  the  Execu- 
tive. He  would  have  been  the  whole  thing.  He  would  have 
usurped  the  whole  government  of  the  Sovereign  State  of  West 
Virginia,  one  of  the  United  States  of  America  |  ******  * 
When  the  American  people  have  discovered  that  instead  of  a 
representative  government,  they  are  being  governed  by  an  au- 
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tocrat  under  the  title  of  a  Judge,  well — ^that's  the  end — that 
means  revolution; — " 

And  the  learned  Professor  might  have  added,  to  cap  the 
climax,  that  such  a  lawless  Judge,  had  he  the  power,  would, — 

"Pour  the  sweet  milk  of  concord  into  hell, 

Uproar  the  universal  peace,  confound 

All  unity  on  earth." 


Before  propounding  his  leading  questions,  he  says,  by 
way  of  a  preamble,  that  the  writer  (Doolittle)  is  defending  a 
very  desperate  position. 

Well,  after  reading  the  able  contributions  by  Judge  Miller 
and  J.  R.  D.,  I  found  so  much  consolation,  that  I  had  about 
concluded  that  the  tables  had  been  turned,  that  my  critical 
friend  was  himslf  on  the  defensive  side,  and  would  soon  be 
fighting  desperately  in  self-defense.  Using  his  own  language : 
"We  are  glad,  too,  that  without  any  quibbling,  qualification, 
or  evasion,  Judge  Miller  is  willing  to  put  himself  on  record  in 
this  distinct,  clear  cut  and  conclusive  declaration  on  the  point 
at  issue."  And  in  an  egotistical  way,  I  had  about  concluded 
that  it  was  not  necessary  for  me  to  answer  these  questions, 
and  that  my  article  in  the  January  number  was  a  sufficient 
answer  to  each  and  all  those  questions. 

And  this  was  substantially  my  reply  to  the  query  of  a 
lawyer,  yesterday,  as  to  whether  I  intended  to  answer  Pro- 
fessor Willey's  leading  questions.  "Why  Judge,"  said  the 
lawyer,  "if  you  will  let  Professor  Willey  lambaste  you  like 
that,  without  replying,  you  must  be  as  patient  as  Job." 

And  then  upon  reflection,  I  recalled  that  when  Job's  three 
friends  accused  him  in  the  midst  of  his  afflictions  of  having 
caused  his  own  trouble  by  his  faithlessness  and  hypocrisy, 
that  Job  was  not  slow  to  reply  to  their  accusations ;  and  that 
they  were  completely  answered  by  his  self-vindication. 

As  it  is  with  most  cases  in  court,  there  are  two  sides  to 
the  original  question,  propounded  to  a  number  of  lawyers  by 
the  editorial  management  of  The  Bar. 
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It  is  not  a  new  question  in  legal  jurisprudence.  It  has 
been  before  the  courts  so  long,  that  the  memory  of  man  run- 
neth not  to  the  contrary.  One  side  represented  by  many  text- 
writers,  and  by  numerous  courts  and  lawyers  has  always  in- 
sisted on  a  strict  adherence  to  the  plain  meaning  and  letter  of 
the  Statute,  whether  justice  or  injustice  results  in  its  applica- 
tion. The  other  side  represented,  we  believe,  by  a  greater 
number  of  legal  practitioners  have  ever  contended  that  courts 
are  organized  and  are  held  to  administer  justice  in  all  cases  be-, 
tween  man  and  man. 

To  the  former  class  belonged  Thomas  M.  Cooley,  the 
great  teacher  and  constitutional  lawyer ;  to  the  latter  Stephen 
J.  Field,  for  thirty-four  years  Associate  Justice  of  the  United 
States  Supreme  Court. 

Judge  Cooley  dissents  from  the  authority  of  Blackstone, 
upon  which  we  confidently  rely,  and  deprecates  the  idea  that 
courts  have  authority  to  give  to  Statutes  such  a  construction 
as  shall  prevent  inequitable  results ;  He  says  that,  "This  would 
be  in  effect  for  the  courts  to  take  upon  themselves,  the  power 
of  legislation,  and  by  construction  to  mould  the  Statutes  to 
suit  their  own  views  of  what  is  just  and  right."  (See  Cooley 's 
Blackstone,  Vol.  ii  page  35  note.) 

Mr.  Justice  Field,  in  United  States  vs.  Kirby,  7  Wallace 
held  that,— 

"All  laws  should  receive  a  sensible  construction.  General 
terms  should  be  so  limited  in  their  application  as  not  to  lead 
to  injustice,  oppression  or  an  absurd  consequence.  It  will  al- 
ways, therefore,  be  presumed  that  the  legislature  intended  ex- 
ceptions to  its  language  which  would  avoid  results  of  this 
character.  The  reason  of  the  law,  in  such  cases,  should  pre- 
vail over  its  letter." 

Even  Judge  Cooley  says,  that  while  Constitutional  pro- 
visions should  always  be  treated  as  mandatory, — 

"We  do  not  say,  however,  that  if  a  clause  should  be  found 
in  a  constitution  which  should  appear  at  first  blush  to  demand 
a  construction  leading  to  monstrous  and  absurd  consequences, 
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it  might  not  b^  the  duty  of  the  court  to  question  and  cross- 
question  such  clause  closely,  with  a  view  to  discover  in  it,  if 
possible,  some  other  meaning  more  consistent  with  the  pur- 
poses and  aims  of  these  instruments.  When  such  a  case 
arises,  it  will  be  time  to  consider  it/' 

(Cooley  on  Constitutional  Limitations,  page  io8.) 

"No  student",  says  one  biographer,  "ever  left  Judge  Coo- 
ley's  lecture  room  without  feeling  that  he  had  listened  to  a 
great  expounder  of  the  law ;  and  no  student  who  came  under 
his  instruction  and  influence  ever  left  the  University  without 
being  conscious  of  a  debt  of  gratitude  to  this  teacher." 

All  the  young  lawyers  of  this  city,  who  have  been  law 
students  at  the  West  Virginia  University,  pay  to  their  former 
teacher,  Professor  Willey,  substantially,  the  same  glowing 
tribute  of  respect.    But  Judge  Cooley  never  presided  as  a  nisi 
prius  Judge ;  nor  has  Professor  Willey,  so  far,  in  his  legal  ca- 
reer ;  and  if  he  never  does,  Burns'  famous  couplet : — 
Man's  inhumanity  to  man 
Makes  countless  thousands  mourn, — 
will  not  be  further  verified  by  the  opportunity  it  would  thus 
afford  of  making  a  harsh  and  impolitic  statute  intensely  prac- 
tical. 

As  to  those  leading  questions. 

Professor  Willey  says: — ^''We  are  sure  that  Judge  Doo- 
little  is  just  as  able  and  willing  to  give  a  reason  for  the  faith 
that  is  in  him,  as  we  are  to  have  it ;  and  there  are  a  few  lead- 
ing questions  we  hope  he  will  have  the  goodness  of  heart  to 
answer : — 

1.  Does  he  in  administering  his  oflice  as  a  Judge  regard 
himself  as  administering  a  department  of  the  government 
whose  sole  function  is  to  give  specific  eflFect  to  the  laws  en- 
acted by  a  coordiante  department? 

2.  Does  he  not  believe  that  the  inegrity  of  the  three  de- 
partments of  our  government  is  necessary  to  its  very  ex- 
istence? 

3.  Does  not  any  encroachment  of  the  judicial  upon  the 
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functions  of  the  legislative  department  tend  to  lessen  both 
the  authority  and  certainty  of  law,  (i.  e.)  will  the  people  ac- 
cept a  divided  authority  with  the  same  respect  and  obedience, 
as  if  it  were  single? 

4.  Has  not  a  legislature  the  right,  and  is  it  not  expedient, 
in  some  cases,  in  order  to  prevent  evasion,  to  make  a  statute 
absolutely  prohibitive,  even  knowing  and  anticipating  that  it 
will  work  a  hardship  in  exceptional  cases  (as  for  instance  in 
regulating  the  liquor  traffic)  ? 

5.  He  will  answer  the  above  question,  if  he  will  answer 
this  specific  illustration :  A  druggist  violates  the  law,  if  he  sells 
whiskey  without  a  physician's  prescription.  A  man  staggers 
into  his  store,  weak,  faint,  and  bleeding  from  injuries  received 
from  an  accident.  His  friend  (not  a  physician)  calls  excitedly 
for  a  glass  of  whiskey.  The  druggist  believing  that  a  life  is 
in  jeopardy,  hands  out  the  whiskey.  The  injured  man,  drinks 
it,  is  revived.  His  friend  pays  for  the  whiskey  and  takes  him 
away.  The  druggist  is  haled  into  Judge  Doolittle's  court  to 
answer  an  indictment  founded  upon  the  foregoing  circum- 
stances.   What  would  Judge  Doolittle  do  with  the  case? 

6.  If  Judge  Doolittle  believes  his  own  sense  of  integrity, 
singleness  of  purpose  and  experience  as  a  Judge,  justifies  him 
in  abating,  niodifying,  or  in  any  way  diverting  the  operation 
of  a  statute  from  its  literal  purpose:  what  would  he  think  of 
the  propriety  of  the  precedent  he  had  made,  if,  as  an  American 
citizen,  he  had  to  take  his  own  medicine  from  a  successor  who 
had  neither  integrity,  character,  experience,  and  probably  a 
personal  motive  for  exercising  his  judicial  discretion?" 

To  the  'first  question,  I  answer,  No.  I  would  not  give 
specific  effect  to  a  statute  that  would,  contrary  to  Section  5 
of  Article  HI  of  the  West  Va.  Constitution,  be  imposing  an 
excessive  fine  or  inflicting  cruel  and  unusual  punishment.  The 
question  would  be  more  applicable  to  federal  courts  having 
only  statutory,  but  common  law  jurisdiction.  I  would  not  be 
unmindful  of  what  Judge  Dillon  says  in  his  work  on  The 
Laws  and  Jurisprudence  of  England  and  America,  and  that 
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is,  "The  common  law  is  the  basis  of  the  laws  of  every  state 
and  territory  of  the  union  with  comparatively  unimportant 
and  gradually  waning  exceptions." 

A  Circuit  Court  must  take  cognizance  of  Constitutional 
law,  statutory  law,  common  law,  history  and  Christianity — 
the  law  of  the  land. 

To  the  second  question,  I  answer,  Yes:  but  in  the  lan- 
guage of  our  Bin  of  Rights,  (Section  20  of  Article  III  of  our 
Constitution),— Free  government  and  the  blessings  of  liberty 
can  be  preserved  to  any  people  only  by  a  firm  adherence  to 
justice,  moderation,  temperanc,  frugality  and  virtue,  and  by 
a  frequent  recurrence  to  fundamental  principles. 

To  the  third  question,  I  answer,  No,  to  the  first  clause, 
and  Yes,  to  the  second  clause;  but  will  not  unnecessarily 
take  up  valuable  space  in  The  Bar,  by  giving  my  reasons. 

To  the  fourth  question,  I  answer,  No.  The  Legislature 
bas  no  right,  legal  or  moral,  to  enact  an  arbitrary  law,  that 
would  absolutely,  without  qualification,  require  a  court  to 
inflict  cruel  and  unusual,  or  barbarous  punishment,  or  to  ad* 
minister  injustice  to  any  man. 

An  answer  to  the  first  question,  in  my  opinion,  does  not 
necessarily,  answer  correctly  the  fourth  question.  If  that 
druggist  were  on  trial  before  me,  sitting  as  the  presiding 
Judge,  and  the  evidence  were  in  accord  with  the  case  as 
stated  by  Professor  Willey,  the  druggist  would  be  promptly 
acquitted;  because  he  had  only  furnished  the  whiskey  for 
medical  purposes,  as  a  medicine  and  not  as  a  beverage;  and 
because  the  selling  would  not  be  within  the  reason  and  spirit 
of  the  enactment. 

To  the  sixth  question,  I  answer,  that  if  the  case  against 
me  were  within  the  meaning  of  the  original  -question  as  an- 
swered by  Judge  Miller,  J.  R.  D.  and  myself,  and  my  suc- 
cessor were  to  igive  me  my  own  medicine  (such  as  I  would 
give  him,  under  similar  circumstances)  I  would  hold  up  my 
hands  and  bless  him, — ^"O  wise  and  upright  judge  I  A  Daniel 
come  to  judgment.'* 
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Quaere.  Dbes  Professor  Willey  think  that  Judge  Doo- 
little  drinks  whiskey? 

Professor  Willey  also  says  in  his  preamble  to  the  lead- 
ing questions, — "We  have  learned  sometimes  Aat  we  were 
most  certain  of  being  right  when  we  were  most  conclusively 
wrong." 

Now,  by  way  of  illustration  and  for  the  purpose  of  con- 
vincing him  that  he  is  wrong  in  the  premises,  let  us  suppose 
that  he  were  to  invite  an  Ohio  law  professor  to  pay  him  a 
visit  at  Morgantown — ^some  gentlemen  who  stiU  clings  to 
the  old-fashioned  way  of  shaving  himself.  Finding  that  his 
razor  is  dull,  he  puts  it  in  his  pocket  and  carries  it  to  a  bar- 
bershop 'to  have  the  razor  sharpened ;  and  wfien  arrested, 
learns  that  he  has  committed  a  grave  crime  against  a  law  of 
West  Virginia.  Of  course  his  ignorance  of  the  law  is  no 
excuse.  According  to  Professor  Willey's  theory,  he  must  be 
convicted  and  receive  at  least  the  minimum  sentence^ — a  fine 
of  not  less  than  Fifty  Dollars,  and  imprisonment  in  the 
County  Jail  for  not  less  than  six  months.  The  West  Vir- 
ginia law  professor  flies  to  the  Governor  to  obtain  a  pardon, 
but  learns  that  his  excellency  will  not  interfere,  on  the  ground 
that  it  is  his  duty  strictly  to  execute  the  law  as  the  Legisla- 
ture has  enacted  the  law  and  the  Judiciary  has  adminis- 
tered it. 

Imagine  the  Ohio  law  professor  looking  between  the 
bars  of  his  cell,  for  six  long  months,  keeping  his  weary  reck^ 
oning  of  the  time  and  thinking  about  West  Virginia  and  her 
laws,  and  about  his  friend  in  the  University  teaching  law  to 
young  West  Virginians. 

If  the  time  ever  comes  when  the  courts  of  this  enlighten- 
ed nation  practice  Professor  Willey's  theory  of  always  ad* 
hering  strictly  to  tite  letter  of  a  harsh  and  impolitic  statute, 
without  regard  to  the  circumstances  of  the  particular  case, 
then  many  people  who,  morally  speaking,  are  innocent  of 
crime,  will  be  subjected  to  cruel  and  barbarous  puniskment; 
then,  although  receiving  executive  clemency,  will  many  a 
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man  and  his  family  or  relatives,  through  life,  be  subjected  to 
the  stigma  of  an  ignominious  conviction.  When  that  time 
comes,  and  such  a  theory  becomes  the  invariable  practice  of 
our  courts,  then, — 

"Let  thistles  grow  instead  of  wheat, 
And  cockle  instead  of  barley,  the  words  of  Job  are 
ended/' 
Huntington,  West  Va.,  February  22,  1910. 


WHY  SHE  LEFT. 
To  The  Bar: — 

The  following  is  a  clear  statement  of  the  trouble  in  a  di- 
vorce case  lately  pending  in  Pocahontas  county,  West  Virgin- 
ia. The  star  witness  says: 

"In  the  first  place  that  I  knowd  there  was  any  difficulty 
in  any  shape  or  form  was  she  come  over  to  our  house  and  I 
don't  recollect  what  time  in  the  day  she  come,  but  she  come 
to  our  house  in  the  evening.  He  came  after  his  day's  work 
was  done.  I  set  both  across  the  river  in  a  boat  and  when  he 
came  across  he  told  me  he  was  going  to  Rube  Sutton's  after 
a  grip  or  something.  He  just  went  on  by  the  house  and  went 
tip  to  Sutton's.  Her  countenance  had  rather  changed  and  she 
exclaimed  something.  She  raised  a  kind  of  a  laugh  and  it 
seemed  to  be  sort  of  between  a  rejoice  and  a  hatred,  the  idea 
of  him  going  up  and  not  speaking  to  her.  After  he  had  gone 
on  I  began  to  inquire  into  this  thing  a  little  by  her.  She  was 
at  my  house  and  thinks  to  me  this  is  two  young  couple,  there 
is  a  difficulty  between  them.  I  began  to  talk  to  her  to  try  to 
pacify  her  and  get  this  thing  quieted  down  if  there  should 
be  anything.  She  just  directly  told  be  she  did  not  love  Ed. 
Sampson  and  she  was  not  going  to  live  here  and  I  began  to 
talk,  and  she  made  some  light  of  it.  She  just  pulled  her  ear 
this  way.    I  am  hard  of  hearing  you  know." 

NOTE — ^The  above  is  an  authentic  copy  of  the  answer 
made  by  an  old  man  defendant.  The  subscriber  who  sends 
this  to  The  Bar  always  enjoys  a  good  thing,  and  says  he  hesi- 
tated as  "to  whether  the  above  ought  to  go  to  The  Bar  or  to 
Robt.  W.  Chambers  who  seems  to  be  an  observer  of  women." 
There  is  always  something  funny  happening  in  the  Pocahon- 
tas courts  and  The  Bar  is  always  ready  to  print  U. 

THE  BAR. 
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West  Virginia  Court  of  Appeals 


Decisions  Handed  Down  at  the  Last  Term 


Reported  Especially  (or  ine  Bar 


Appearing  Here  Cor  the  First  Time   in   Print 


LATNE,  ADM'R.,  v,  THE  CHESAPEAKE  k  OHIO  RT.  CO. 

Kanawha  County.    Affirmed. 

Po£fenbarger,  Judge. 

1.  Bills  of  exception  may  be  signed,  certified  and  made  a  part  of 
the  record  of  a  trial,  at  any  time  within  thirty  days  after  the  ad- 
journment of  the  term  at  which  the  judgment  i^  the  action  was  ren- 
dered, either  in  vacation  or  in  a  special  or  regular  subsequent  term 
of  the  court,  occurring  within  said  period  of  thirty  days. 

2.  The  office  of  the  phrase  "in  vacation"  in  the  clause  of  sec. 
8979,  Code  of  1906,  authorizing  the  taking  of  bills  of  exception  after 
adjournment  of  the  term  at  which  Judgment  is  rendered,  is  to  em- 
power the  judge  to  sign,  certify  and  make  such  bills  parts  of  the  record 
in  vacation,  not  to  limit  or  cut  down  the  extension  of  time,  impliedly 
granted  for  the  purpose. 

3.  A  special  officer,  appointed  by  the  governor  for  police  duty, 
at  the  instance  of  a  railway  company,  under  the  authority  conferred 
upon  him  by  sec.  31  of  ch.  146  of  the  Code,  is  prima  facie  a  public 
officer,  for  whose  act  the  company,  procuring  his  appointment  and 
paying  him  for  his  services,  directly  or  indirectly,  ie  not  liable. 

4.  Such  special  officer  has  all  the  powers  and  privileges  of  a 
duly  elected  or  appointed  constable  in  the  counties  in  which  he  filed 
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the  oath  taken  by  him,  or  copies  thereof,  and  his  public  functions 
and  powers  are  therefore  more  extensive  than  those  of  railway  con- 
ductors, who  are  conservators  of  the  peace  only  while  in  charge  of 
their  trains. 

6.  A  public  officer,  specially  employed  by  a  common  carrier 
to  perform  certain  duties  and  services  for  it,  is  a  servant  of  such 
carrier,  whiie  acting  within  the  scope  of  such  employment;  and,  if 
such  servant,  in  the  performance  of  such  duties,  wrongfully  inflict 
injury  upon  a  passenger  of  such  carrier,  the  master  is  liable  therefor, 
although  the  injurious  act,  so  done,  was  wilful  and  malicious  and 
prompted  by  motives  and  purposes,  personal  to  the  servant,  such  as 
resentment  of  insults  or  punishment  for  other  wrongs  perpetrated 
upon  himself. 

6.  When  the  capaciity  in  which  a  person,  occupying  the  dual 
position  of  public  officer  and  servant  of  a  carrier  of  passengers,  acted 
in  a  transaction  in  which  he  inflicts  wrong  and  injury  upon  third 
persons,  is  uncerMn  and  dependent  upon  conflicting  oral  testimony 
and  inconclusinre  facts  and  circumstances,  the  question  is  one  for  Jury 
determination. 

7.  If  the  injured  party  is  a  passenger  of  such  carrier  and  the 
officer  acted,  in  the  transaction  in  which  the  injury  was  suffered,  in 
the  capacity  of  servant  of  the  carrier,  the  question  of  liability  is  de- 
termined by  the  legal  principles  iME^pHcable  in  cases  of  injury  to  pas- 
sengers by  ordinary  servants  of  carriers. 

8.  A  carrier  of  passengers  is  under  an  absolute  contractual  duty 
to  protect  them  from  wilful  and  unlawful  injury  at  the  hands  of  its 
servants. 

9.  Provocation  on  the  part  of  a  passenger,  such  as  interference 
with  the  servants  in  the  exercise  of  their  functions,  abusive  language, 
threats  and  assaults  upon  servants,  although  Justifying  expulsion 
from  the  train  or  other  vehicle  of  carriage,  does  not  bar  recovery 
for  injury  inflicted  upon  him  by  the  exercise  of  more  force  than  is 
actually  or  apparently  necessary  to  repel  the  assault  or  prevent  other 
threatened  injury. 

10.  A  passenger  does  not  cease  to  be  such  by  reason  of  his 
alighting  from  a  railway  train  at  a  station,  other  than  his  point 
of  destination,  for  exercise  or  from  motives  of  curiosity  or  to  engage 
in  an  altercatibn  with  a  servant  of  the  company,  if  he  does  not  leave 
the  premises  of  the  carrier,  nor  the  train,  with  intention  not  to  return 
to  it  and  resume  his  Journey. 

11.  In  a  case  in  which  the  person,  inflicting  injury  upon  a  pas- 
senger, is  both  a  public  ofllcer  and  a  servant  of  the  carrier,  and  his 
status  as  such  officer  has  been  established  by  one  mode  of  appoint* 
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ment  or  election,  it  is  not  reyersible  error  to  exclude  eyidehce  of  ap- 
pointment or  election  to  the  same  officer,  or  an  office  carrying  the  same 
power  and  authoriity,  by  another  mode  of  conferring  title,  since  no 
injury  or  prejudice  could  result  from  such  error. 

12.  If  in  the  trial  of  such  a  case,  the  capacity  in  which  such 
person  acted  is  uncertain  and  dependent  upon  oral  testimony  and 
inconclusiye  facts  and  circumstances,  the  proper  inquiry  for  the  Jury 
is  the  capacity  in  whilch  he  acted  in  the  particular  transaction  to 
which  the  infliction  of  the  injury  was  incident,  not  the  places  or 
positions  he  held  or  occupied  in  general  at  the  time,  and  instructions, 
telling  the  Jury  to  find  for  the  defendant,  if  they  believe  the  actor 
was,  at  the  time  of  the  injury,  a  public  officer,  or  performing  the 
duties  of  such  officer,  and  that  the  defendant  is  not  responsible  for 
his  acts  as  such  oflker,  are  calculated  to  becloud  the  issue  and  mislead 
the  jury,  for  which  reason,  the  trial  court  may  properly  reject  them. 

13.  The  trial  court  may  properly  reject  an  instruction,  in  such 
a  case,  which  tells  the  Jury  they  should  find  for  the  defendAUt,  if  they 
beliOTe  the  actor  was  the  servant  of  the  defendant  and  that  the  injur- 
ious act,  incident  to  the  particular  transactio9  in  which  he  was  en- 
gaged, was  not  within  the  scope  of  his  duty  as  such  servant. 

14.  In  such  case,  an  Instruction  which  tells  the  Jury  the  defen- 
dant is  not  responsible  for  the  infliction  of  death  on  a  passenger, 
if  they  find  from  the  evidence  that  the  assault  was  committed  by  the 
actor  when  he  was  acting  for  himself  and  his  own  master,  is  calculated 
to  mislead  the  Jury  and  the  trial  court  may  properly  refuse  it. 

16.  The  trial  court  may  properly  refuse,  in  such  case,  instruc- 
tions telling  the  Jury  that,  if  the  passenger  left  the  defendant's  train 
for  the  purpose  of  engaging  in  a  quarrel  or  altercation  with  the  ser- 
vant or  officer  by  whom  he  was  killed,  the  carrier  is  not  liable. 

16.  The  trial  court  may  properly  reject  an  instruction  which 
assumes  the  existence  of  a  thing  which  the  evidence  makes  an  open 
qneetion  for  the  jury. 

17.  The  trlial  court  has  discretion  to  refuse  to  permit  the  elici- 
tation  of  evidence  on  the  cross-examination  of  a  witness,  that  ought 
to  be  introduced  by  calling  the  witness  to  testify  on  behalf  of  the 
party  seeking  such  evidence. 

18.  The  trial  court  has  discretion  to  permit  the  asking  of  a  lead- 
ing question,  when  there  is  a  basis  f6r  such  action  in  evasiveness  or 
reluctancy  on  the  part  of  a  witness,  and  a  new  trial  will  not  be 
granted  for  allowing  such  question  to  be  propounded,  when  it  does  not 
appear  that  the  discretionary  power  has  been  abused  to  the  injury 
of  the  party  complaining. 
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SALBM  TBRBilNAL  TRACTION  CO.  v.  McGRAW. 

Harrison  County.    Judgment  Afflrmed. 

Brannon,  Judge. 

SYLLABUS. 

Under  section  14,  chapter  131,  Code,  In  an  action  of  assumpsit  on 
contract  the  Jury  cannot,  for  damages,  allow  an  amount  beycnd  the 
amount  of  damages  laid  In  the  declaration;  but  It  may  add  to  that 
sum  Interest,  though  the  aggregate  exceed  the  amount  In  the  decla- 
ration. And  where  the  excess  of  the  verdict  over  the  amount  laid  In 
the  declaration  can  be  lawfully  attributed  to  Interest,  the  verdict  Is 
good. 


BANK  V.  LOWTHBR-KAUPMAN  OIL  k  COAL  CO.,  BT  ALS. 

Wetzel  County.     Afflrmed. 

Williams,  Judge. 

SYLLABUS. 

1.  A  Joint  action  may  be  maintained  by  the  holder  of  a  negotia- 
ble note  and  a  Joint  Judgment  recovered  against  the  maker  and  all  the 
Indorsers,  If  the  note  has  been  protested,  or  If  protest  and  notice  has 
been  waived  by  the  Indorsers. 

2.  A  cashier  has  no  authority,  simply  by  virtue  of  his  office,  to 
bUnd  his  bank  by  an  agreement  made  with  the  Indorsers  on  a  promis- 
sory note,  and  unknown  to  the  directors,  to  the  effect  that  each  of 
said  Indorsers  shall  be  liable  only  for  a  certain  proportion  of  the 
debt;  and  It  matters  not  whether  such  contract  relates  to  original 
notes  presented  for  discount,  or  to  notes  taken  either  In  payment, 
or  In  renewal,  of  pre-existing  notes. 

3.  Notice  to  one  of  the  directors  of  a  matter  affecting  the  In- 
terest of  the  bank  which  It  Is  to  the  Interest  of  such  director  to  con- 
ceal. Is  not  notice  to  the  bank. 

4.  In  a  civil  action,  objection  to  the  form  of  the  oath  adminis- 
tered to  the  Jury  to  try  the  case  can  not  be  made,  for  the  first  time, 
after  verdict.  If  the  record  shows  that  the  Jury  were  sworn,  and  the 
form  of  oath  administered  does  not  appear,  this  court  will  prosnme 
that  they  were  properly  sworn. 
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WEST  VmOINIA  CENTRAL  GAS  CO.  v  HOLT.  JUDGE. 

Barbour  County.    Writ  of  Prohibition  Awardod. 

Williams,  Judge. 

SYLLABUS. 

1.  In  a  case  appealed  from  a  justice  of  the  peace  to  the  circuit 
court  by  the  party  against  whom  Judgment  was  rendered  by  the 
Justice,  and  who  has,  on  the  trial  in  the  circuit  court,  reduced  the 
Judgment  of  the  Justice  more  than  flye  dollars,  but  who  has  not  made 
the  tendor  prescribed  by  the  statute,  the  circuU  court  has  no  power 
to  render  a  Judgment  against  such  appellant  in  favor  of  the  appellee 
for  costs  about  the  trial  in  the  circuit  court,  unless  it  be  in  a  case 
"inyolying  the  title  to  specific  personal  property,  or  the  possession  of 
real  estate,  the  freedom  of  a  person,  the  validity  of  a  law  or  an  ordi- 
nance of  any  corporation,  or  the  right  o^  any  corporation  to  levy 
tolls  or  taxes." 

2.  Prohibition  lies  to  prevent  the  enforcement  of  an  unauthorized 
Judgment  for  costs  rendered  by  a  circuit  court,  notwithstanding  the 
said  circuit  court  may  have  Jurisdhction  to  pronounce  Judgment  upon 
the  merits  of  the  action. 


CALLIHAN  V.  RUSSELL. 

Barbour  County.    Reversed  and  Remanded. 

Robinson,  Judge. 

SYLLABUS. 

1.  If  one  entitled  to  redeem  land  from  tax  sale,  because  of  the 
ownership  of  an  interest  therein,  obtains,  within  the  year  for  redemp- 
tion, by  reliance  upon  her  right  to  redeem,  an  assignment  of  the  tax 
purchase  in  the  name  of  her  husband,  upon  which  assignment  a  deed 
for  the  land  is  obtained  in  his  name  after  the  expiration  of  the  year, 
equity  will  declare  the  transaction  to  be  a  mere  redemption  of  the  land. 

2.  The  law  which  gives  one  a  privilege  of  redemption  will  not 
suffer  him  to  convert  it  into  a  privilege  of  purchase;  and  whatever 
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form  the  traniactioii  between  him  and  the  tax  purchaaer  may  assume, 
it  will  be  held  to  be  in  fact  a  redemption. 

3.  Where  there  is  such  relationship  by  prieity  qr  otherwise  be- 
tween parties  owning  interests  in  the  same  land  that  it  would  be  man- 
ifestly inequitable  for  one  of  them  to  seenre  a  tax  title  to  the  land 
to  the  exclusion  of  the  title  of  the  others,  the  acquiring  of  such  tax 
title  will  be  held  to  operate  oply  as  a  redemption  of  the  land. 


LAMBBRT  T.  LAMBBRT. 

Randolph  Ck>unty.    Reversed  lad  Remanded. 

Robinson,  Jndga 

8TIiLiABU& 

A  dieed  conveying  land  in  consideration  of  marriage  will  be  can- 
celled and  a  reconveyance  directed,  by  the  court  of  equity,  where  the 
guarantee  has  refused  to  consummate  the  marriage. 


MTLIUS  V.  THE  RAINE-ANDRBW  LUMBER  GO. 
Randolph  Cqunty.    Affirmed. 

Poffenbarger,  Judge. 

SYLLABUS. 

1.  In  the  trial  of  an  action,  involving  title  to  land,  dependent 
upon  the  location  of  boundary  lines  and  application  of  the  title  papers 
to  their  subject  matter,  it  is  not  error  to  instruct  the  jury  that  they 
must  give  controling  influence  to  lines  and  comers  marked  upon  the 
ground  and  identified,  in  so  far  as  the  lines  were  actually  surveyed, 
and  to  courses  and  dlgtanceB,in  those  instances  in  which  the  tines 
were  not  actually  surveyed  nor  marked  upon  the  ground. 

2.  It  appearing  that  a  large  tract  of  land  was  subdivided  into  a 
number  of  lots  and  a  plat  thereof  made,  in  accordance  with  which 
deeds  were  executed,  and  which  is  referred  to  in  the  deeds  for  the  de- 
scription of  the  lots,  and  that  the  exterior  lines  were  only  partially 
surveyed  and  only  a  few  of  the  interior  Ifines  were  actually  surveyed, 
and  there  is  inconsistency  between  the  plat  and  some  of  the  inteilor 
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linee  so  sunreyed.  It  la  noterror  to  instruct  the  Jury  that,  in  locating 
any  lot,  it  is  to  be  governed  and  controlled  by  the  plat,  except  in  so 
far  as  it  is  in  conflict  with  the  interior  lines  actually  run  and  marked 
upon  the  ground. 

8.  If  a  deed  contain  a  general  description  of  property,  conform- 
ing to  the  manifest  intention  of  the  parties,  as  shown  by  the  situation 
and  circumstances  nnirrounding  them  and  the  purpose  they  had  in 
yiew,  and  also  another  description,  clearly  Inconsistent  with  such  cir- 
cumstances and  purpose,  and  false  in  that  it  applies  wholly  or  par- 
tially to  property  not  owned  by  the  grantor,  nor  intended  to  be  con- 
veyed by  him,  but  already  owned  by  the  grantee  and  not  intended  to 
be  purchased  by  him,  such  latter  description  must  be  rejected  as  false 
and  as  having  been  Inserted  in  the  deed  by  accident  or  mistake. 

4.  When  evidence  has  been  introduced,  tending  to  show  a  loca- 
tion in  accordance  with  such  latter  description,  the  court  may  ignore 
it,  in  its  instructions  to  the  Jury. 

6.  The  construction  of  a  deed,  not  dependent  in  any  way  upon 
extrinsic  evidence,  and  also  of  a  deed  dependent  upon  extrinsic  evi- 
dence, when  the  facts  are  undisputed,  is  a  question  for  the  court  and 
not  for  the  Jary. 

6.  Evidence  of  admissions  of  the  location  of  certain  lines  and 
comers  of  a  tract  of  land,  which  are  not  in  controversy  in  the  trial 
of  the  action,  do  not  estop  the  party  making  them,  in  respect  to  wholly 
different  lines  of  the  same  tract  of  land,  not  otherwise  conceded  to  be 
different  from  the  locations  indicated  by  the  title  papers,  nor  do  they 
call  for  any  instruction  or  other  action  on  the  part  of  the  court,  di- 
recting consideration  thereof  by  the  Jury. 

7.  The  rule  requiring  a  claimant  under  an  inclusive  grant,  to 
show  that  the  land  in  controversy  lies  withont  the  boundaries  of  the 
laaid  excepted  from  the  grant,  as  well  as  within  the  boundaries  of  the 
grant,  haa  no  application,  if  the  grant  has  been  subsequently  forfeited 
for  non-entry  for  taxation  and  sold  in  a  Judicial  proceeding,  at  the 
kistance  of  a  commissioner  of  forfeited  and  delinquent  lands,  as  a 
whole,  and  without  exception  of  any  poition  thereof. 

8.  A  deed  made,  by  a  commissioner  of  forfeited  and  delinquent 
lands,  by  virtue  of  such  Judicial  proceeding,  constitutes  a  new  grant 
Vy  the  SUte,  passing  to  the  grantee  all  Hght  and  tiUe  of  the  stote  to 
the  land,  whether  held  by  reason  of  its  never  having  been  previously 
icranted,  or  by  subsequent  acquisition  by  forfeiture  or  purchase. 

9.  Though  the  opinion  of  a  witness  as  to  the  location  of  a  boun- 
dary line  is  inadmissible,  the  error  in  admitting  it  is  harmless  and 
does  not  call  for  a  new  trial,  if  there  is  no  conflict  in  the  admissible 
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eYldence  as  to  the  true  location,  and  the  evidence  is  such  as  to  pre- 
clude any  other  finding  than  that  made  by  the  Jury  and  make  the  lo- 
cation found  so  clearly  an  established  fact  in  the  case  that  the'  court 
might  ignore  its  existence  in  the  instructions  to  the  Jury. 

10.  A  party  to  a  trial  cannot  complain,  on  a  writ  of  error,  of  the 
admission  of  inadmissible  evidence,  superinduced  by  his  own  wrong, 
In  introducing  inadmissible  evidence,  calling  for  the  evidence  of  which 
he  complains,  by  way  of  rebuttal,  unless  the  appellate  court  can  see 
that  such  misconduct  of  both  parties,  indulged  by  the  trial  court,  re- 
sulted in  a  mistrial  and  defeat  of  substantial  Justice. 


McHENRY   V.    CITY   OF   PARKBRSBURG. 
Wood  County.    Reversed  and  Remanded. 
PofTenbarger,  Judge. 

STIiDABUS. 

1.  Injury  to  real  property,  caused  by  a  city,  in  the  collection  of 
surface  water  and  casting  the  same  upon  the  premises,  by  means  of 
the  grading  and  sewering  of  its  streets,  so  as  to  subject  the  same  to 
occasional  and  intermittent  submergence,  gives  right  to  recovery  of 
temporary,  not  permanent,  damages. 

2.  In  the  trial  of  an  action  for  snch  damages,  evidence  of  the  dlf- 
ferenee  between  the  value  of  the  property  before  it  was  subjected  to  the 
injury  and  its  value  thereafter,  is  inadmissible,  and,  if  admitted  with- 
out objection,  a  verdict,  based  upon  it,  will  be  set  aside  upon  motion. 

8.  A  verdict  in  such  an  action,  predicated  partially  upon  evidence 
going  beyond  the  true  measure  of  damages  and  tending  to  prove  the 
cost  of  altering  the  condition  of  the  property  so  as  to  abate  the  cause 
of  injury  or  render  the  property  immune  from  its  operation,  in  addi- 
tion to  the  true  elements  of  damages,  the  cost  of  repairing  the  injury 
to  the  property,  reimbursing  for  expenses,  directly  occasioned  by  the 
flooding  of  the  property,  and  compensation  for  loss  of  use  of  the  pro- 
perty and  rentals,  destruction  of,  and  damages  to,  personal  property, 
and  the  like,  should  be  set  aside  on  motion,  although  the  evidence  was 
admitted  without  objection. 
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STATE  V.  MAYNARD. 

Wayne  County.     Reyersed;    Defendant  Discharged. 

Robinson^  Judge. 

SYLLABUS. 

An  Indfictment  for  playing  cards  at  a  public  place  or  place  of 
public  resort,  other  than  a  hotel  or  tavern,  is  not  sustained  where 
the  evidence  shows  that  the  public  were  in  every  way  excluded  from 
the  place  at  the  time  the  playing  occurred. 


FLOYD  V.  DUFFY. 

Kanawha  County.     Modified  and  Aftirmed. 
Poffenbarger,  Judge. 

SYLLABUS. 

1.  Creations  and  declarations  of  trusts  in  lands  may  be 
made  and  proved  in  this  state  as  they  could  be  in  England,  before 
the  English  Statute  of  Frauds,  the  seventh  section  of  that  statute, 
requiring  the  proof  of  such  creations  and  declarations  to  be  in 
writing,  never  having  been  in  force  in  this  state. 

2.  Though  no  contract  for  the  sale  of  land  is  enforcible 
either  at  law  or  in  equity,  unless  it  be  in  writing,  and  no  estate  in 
land  for  more  than  five  years  can  pass  except  by  deed  or  will, 
there  are  many  instances  in  which  courts  of  equity  except  trans- 
actions, relating  to  land,  from  the  operation  of  these  provisions, 
on  the  ground  that  they  stand  upon  equities  independent  of  the 
contracts  attending  them,  and  established  constructive  trusts  in 
favor  of  grantoTs  as  well  as  persons  not  mentionel  in  the  deed. 

3.  That  a  conveyance  by  a  deed,  absolute  on  its  face,  was 
made  merely  to  facilitate  the  accomplishment  of  some  specific  pur- 
pose, and  not  to  confer  upon  the  grantee  apy  beneficial  interest  in 
the  land,  may  be  shown  by  parol  evidence  and  a  trust  so  estab- 
lished in  favor  of  the  grantor  as  well  as  third  persons. 

4.  A  trust  in  the  proceeds  of  land,  conveyed  for  the  pur- 
pose of  sale  and  conversion  into  money,  may  be  established  by 
pi«rol  evidence. 
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6.  A  parol  trust  in  land,  not  enforcible,  because  inhibited  by 
the  statute  of  frauds,  will  be  upheld  in  respect  to  the  proceeds 
of  the  land,  after  the  trust  has  been  executed  to  the  extent  of 
conversion  of  the  land  into  money. 

6.  A  large  number  of  town  lots  were  conreyed  by  an  abso- 
lute deed,  reciting  a  valuable  consideration,  which  is  shown  not  to 
have  been  in  fact  paid.  The  conveyance  was  upon  a  parol  trust  for 
sale  of  the  land  by  the  grantee  and  division  of  the  proceeds  among 
himself,  the  grantor  and  a  third  party,  within  a  time  fixed,  and 
reconveyance  of  Uie  unsold  lots,  if  any,  to  the  grantor,  on  the 
expiration  of  the  period  allowed  for  sale.  HESLD:  That  the  trust 
in  favor  of  such  third  party  is  in  the  proceeds  of  the  land  only, 
and  not  within  the  statute  of  frauds. 

7.  The  trial  court  may  properly  allow  an  amended  bill  to 
be  filed,  after  the  evidence  taken  has  developed  a  state  of  facts, 
variant  from  those  set  up  in  the  original  bill,  but  not  constituting 
a  departure,  as  defined  by  the  courts,  nor  a  new  cause  of  action. 

8.  The  exercise  of  the  discretion  of  the  trial  court,  in  per- 
mitting an  amended  bill  to  be  filed,  will  not  be  disturbed  by  an 
appellate  court,  except  in  cases  of  abuse  of  such  discretion. 


THTBL  V.  COAL  &  COKB  RAILWAY  CO. 

Kanawha  County.       Affirmed. 
Poffenbarger,  Judge. 

SYLLABUS. 

1.  For  wilful  injury,  infiicted  upon  a  passenger  of  a  common 
carrier  by  a  servant  of  the  latter,  under  provocation,  by  the  exercise 
of  force  or  violence,  not  Justified  under  the  principles  of  the  law  of 
self-deYense,  the  carrier  is  liable. 

2.  Whether  the  circumstances  warrant  the  force  and  violence 
used  in  such  case,  on  the  ground  of  real  or  apparent  danger  df 
death  or  great  bodily  harm,  is  a  question  for  the  ultimate  deter- 
mination df  the  Jury,  viewing  the  situation  from  the  standpoint  of 
the  servant  at  the  time,  thongfh  he  must  decide  it  in  the  first  in- 
stance at  the  peril  of  himself  and  his  master. 

8.  In  an  action  for  damages  Yor  «n  Injury,  so  infiidted,  an  in- 
struction, requested  by  the  carrier,  telling  the  Jury  they  should  flmi 
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for  the  defendant,  if  they  believed  he  exerted  no  more  force  than  he 
deemed  necessary,  under  the  circumstances,  is  properly  refused. 

4.  The  law  oX  self  defense  does  not  yary  in  the  application 
thereof  to  felony,  misdemeanor  and  civil  cases. 

5.  It  is  not  reversible  error  to  give  an  instruction,  correctly 
stating  law  applicable  to  the  evidence  adduced,  though  it  is  ab- 
stract in  form  and  contains  no  express  reference  to  the  evidence. 


PI4ANT  V.  HUMPHRISS. 

Harrison  County.     Affirmed. 
Robinson,  Judge. 

SYLLABUS. 

1.  If  the  record  of  a  cause  shows  that  the  court  had  Juris- 
diction, it  is  conclusively  presumed  to  speak  the  truth  in  that 
particular,  and  the  Judgment,  unless  successfully  assailed  for  fraud 
or  collusion,  is  binding  until  reversed  upon  appeal  or  such  direct 
rehearing  as  may  be  warranted  by  law. 

2.  In  a  suit  to  sell  the  coal  of  an  infant,  the  representaUon 
of  the  infant  by  a  guardian  ad  litem  who,  it  is  afterwards  dis- 
closed, was  interested  in  the  sale  and  purchase  of  the  coal,  does 
not  render  the  decree  void  for  want  of  Jurisdiction. 

8.  A  decree  for  the  sale  of  an  infant's  coal  which  sufficiently 
locates  and  designates  the  tract  as  a  whole,  but  is  not  speciflc  in 
defining  the  location  of  reservations  of  small  parcels  of  coal  there- 
in, is  not  void  for  uncertainty. 

4.  Fraud  in  the  procurement  of  a  decree  may  be  attacked  at 
any  time,  if  there  has  been  diligence  in  discovering  it  and  prompt- 
ness in  proceeding  to  attack  it,  notwithstanding  the  expiration  of 
a  day  to  show  cause  against  the  decree. 

6.  The  interest  of  a  guardian  ad  litem  in  the  purchase 
of  the  infant's  coal,  sold  in  the  proceeding  or  suit  in  which  the 
Infant  was  represented  by  that  guardian  ad  litem,  will  render  the 
■ale  voidable. 

6.  Where  one  has  means  of  knowing  or  ascertaining  his 
rights,  where  he  is  put  on  inquiry,  where  ordinary  prudence  should 
impel  him  to  Inquire,  he  must  do  so  or  elM  time  runs  against  him 
la  the  assertion  of  those  rights. 

7.  One  who  would  repel  the  imputation  of  laches  by  showing 
Ignorance  of  his  vights  must  be  wltlKMit  UmU  in  remaining  ta 
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ignorance  of  those  righto.  Indolent  ignorance  and  indifference 
will  no  more  avail  to  prevent  the  bar  of  lachee  than  will  volun- 
tary ignorance.     Equity  aides  only  the  vigilant 

8.  The  possession  of  the  surface  land  does  not  carry  with 
it  possession  of  the  coal  under  that  surface  where  the  estate  in 
the  coal  has  been  severed  as  to  title. 

9.  For  the  surface  owner  to  aver  properly  possession  of 
coal  severed  in  title  from  the  land,  he  must  state  that  he  has  had 
actual  physical  possession  of  the  coal,  apart  from  his  possession  of 
the  surface,  as  by  operating  mines. 

10.  When  the  statute  of  limitations  is  iME^plicable  to  a  cause 
of  action  arising  out  of  fraud,  it  runs  from  the  perpetration  of  the 
fraud  unless  there  has  been  fraudulent  concealment  of  the  cause 
of  action. 

11.  Laches  does  not  run  against  one  asserting  rights  to  real 
estate  which  he  has  had  in  possession  during  the  delay  in  assert- 
ing  these  righto. 


STATE  V.  COOL. 

Preston  County.     Reversed  and  New  Trial  Awarded. 
Williams,  Judge. 

SYLLABUS. 

1.  In  order  to  sustain  an  indictment  against  a  person  for 
the  sale  of  spirituous  liquor,  wine,  porter,  ale  or  beer,  or  any 
drink  of  a  like  nature,  without  having  a  State  license  therefor,  it 
it  necessary  to  prove  that  the  sale  was  made  within  one  year  next 
prior  to  the  indictment. 

2.  Where  the  trial  court  refuses  to  permit  a  question  to  be 
answered  by  a  witness  and  it  is  made  to  appear  by  the  bill  of  ex- 
cations  that  the  answer,  if  allowed  to  be  given,  would  have  been 
material  to  the  issue,  this  court  will  assume  that  defendant  was 
prejudiced  by  such  refusal,  and  will  reverse  the  Judgment,  set 
aside  the  verdict  and  grant  a  new  trial. 

3.  When  any  drink,  alleged  to  be  intoxicating,  is  sold  in 
labeled  bottles,  as  put  up  by  the  manufacturer,  and  has  a  commercial 
name  or  designation,  the  evidence  of  persons  who  have  purchased 
it  from  the  defendant  and  drunk  it,  whether  at  the  same  time  or  oa 
different  days  and  occasions,  as  to  whether  it  is  intoxicating,  is 
admissible  both  for  the  Stote  and  the  defendant. 
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''We  now  know  that  freedom  is  a  thing  incompatible  with 
corporate  life  and  a  blessing  probably  peculiar  to  the  solitary 
robber;  we  know  besides  that  every  advance  in  richness  of  ex- 
istence,  whether  moral  or  material,  is  paid  for  by  a  loss  of  lib- 
erty;  that  liberty  is  man's  coin  in  which  he  payn  his  way;  that 
Ituniry  and  knowledge  and  virtue^  and  love  and  the  family  af- 
fections are  all  so  many  fresh  fetters  on  the  naked  and  solitary 
freeman.^ 
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AN  OPBN  FORUM. 


This  journal  is  Intended  to  furnish 
an  open  forum  to  every  lawyer  for  the 
discussion  of  any  policy  or  pioposltlon 
of  Interest  to  the  Profession.  It  invites 
a  free  interchange  of  views  upon  all  such 
topics  whether  they  agree  with  the  views 
of  Thb  Bab  or  not 

Thb  Bab  goes  to  every  court  house 
In  the  State,  and  Is  read  by,  probably, 
three-fourths  of  the  lawyers  of  the 
State,  and  thus  furnishes  not  only  a 
ready  medium  of  communication  oe- 
tween  members  of  the  Profession,  but 
of  unification  of  the  Profession  on  all 
matters  of  common  concern,  which  Is 
its  prime  mission. 

Bvery  clerk  of  a  circuit  court  la  the 
authorised  agent  of  Thi  Bab  In  his 
county,  and  has  the  subscription  bills 
In  his  possession,  and  will  receive  anfl 
receipt  for  all  money  due  on  that  ac- 
count, or  fCr  new  subscriptions,  and 
his  receipt  will  always  be  a  good  ac- 
quittance for  money  due  Thi  Bab. 

Thi  Bab  Is  furnished  at  the  nominal 
rate  of  $1.00  a  year,  which  la  less  tlian 
the  cost  of  publication,  and  we  would 
like  to  have  the  name  of  every  lawyer  In 
the  SUte  on  our  subeerintlen  U^u 
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The  Cabel  County  Bar  Association  has  made  an  earnest 
appeal  to  have  all  the  sessions  of  the  Court  of  Appeals  held  at 
Charleston. 

They  have  likewise  formally  endorsed  Judge  Keller  for 
appointment  to  the  prospective  third  Judgeship  of  the  Fourth 
Judicial  Circuit.  A  very  urgent  appeal  has  come  to  us  for 
endorsement  of  another  candidate  for  this  place,  whom  we  be- 
lieve to  be  a  worthy  man  living  in  Virginia,  and  we  have 
reason  to  believe  many  are  endorsing  from  rumor  and  reputa- 
tion, which  ought  to  be  made  a  criminal  offense  when  applied 
to  candidates  for  the  Bench. 

Yankee  ingenuity  has  invented  a  new  means  of  preserv- 
ing evidence.  An  important  witness  was  about  to  die,  and 
they  had  him  talk  into  a  phonog^ph,  and  if  he  does  die  they 
will  offer  it  as  testimony  in  the  case.  This  is  going  some. 
Wigmore  will  have  to  revise  his  last  edition. 


Of  the  139,783  deaths  in  New  York  State  in  1909,  pulmon- 
ary tubrculosis  caused  13,948,  pneumonia  9,400,  cancer  7,034 
and  typhoid  fever,  1,309.  Of  the  9,199  who  died  by  violence, 
1,490  took  their  own  lives,  16  less  than  in  1908.  The  death 
rate  was  16.1  per  1,000,  a  decrease  of  .2  from  tha^  of  the  pre- 
vious year.  There  were  200,865  births,  a  falling  of  2,294. 
This  is  a  high  bad-air  record,  and  a  low  birth  record.  Only 
about  61,000  more  births  than  deaths,  and  about  75  per  cent 
of  the  births  are  of  imigrant  parents. 


If,  as  Shakespeare  says,  'nSweet  are  the  iums  of  adversity/'  the 
Sugar  Tnut  ought  to  be  able  to  turn  its  present  predicament  Into 
cash. — ^New  York  Ermiiig  Post 
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JUDICIAL  REFORMS. 


Depositions  In  Chancery. 


The  business  of  "reforming  the  Courts**  is  on,  in  State  and 
Nation. 

It  has  not  yet  reached  the  acute  stage  in  West  Virginia, 
but  there  is  a  latent  movement  on  this  line  that  will  develop 
when  the  next  legislature  meets.  A  lot  of  hasty  and  incon- 
siderate legislation  will,  doubtless,  be  the  result. 

A  legislative  body  is  not  the  best  agency  for  a  work  of 
this  kind.  The  bar  of  the  State  ought  to  take  the  initative  by 
formulating  and  advocating  such  measures  as  are  really  need- 
ed to  correct  defects  in  our  own  Civil  and  Criminal  procedure. 
The  way  is  open  for  the  State  Bar  Asso.  to  do  a  great  work 
in  this  behalf. 

This  journal  invites  the  bar  of  the  State  to  use  it's  pages 
liberally  in  suggesting  and  discussing  any  needed  reforms  in 
our  judicial  system.  And  if  anyone  has  a  measure  to  propose, 
we  will  print  it,  and  it  can  be  discussed  pro  and  con,  and  then 
sumitted  for  the  action  of  the  Bar  Asso.  at  its  annual  meeting. 

By  way  of  introducing  the  subject,  we  herewith  submit 
a  proposition  for  improving  our  practice  in  the  matter  of  tak* 
ing  depositions  in  Equity,  and  invite  discussion  upon  it.  As 
the  basis  of  a  bill  to  that  end,  we  propose : 

1.  The  Circuit  Judge  of  each  county  shall  appoint  not 
less  than  two  Masters  in  Chancery  who  shall  be  lawyers  of 
not  less  than  5  years  practice  at  the  bar,  and  who  shall  qualify 
by  taking  such  oath  as  the  Judge  shall  prescribe. 

2.  Said  Masters  shall  have  the  jurisdiction  of  a  Circuit 
Judge  over  all  matters  relating  to  the  taking  of  depositions 
in  equity,  including  the  admissibility  and  exclusion  of  evi- 
dence, the  range  and  limitations  of  the  testimony,  the  control 
of  the  parties,  their  attorneys  and  witnesses  engaged  therein 
as  well  as  all  other  questions  or   matters  that  might  properly 
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arise  before  a  Circuit  Judge  in  the  same  preceding — subject 
to  review  and  reversal  by  the  presiding  Judge  of  the  Circuit. 

3.  On  exceptions  being  entered  of  record  to  the  admissi- 
bility, relevancy,  range  or  limitation  of  any  part  of  the  tes- 
timony, if  the  Circuit  Judge  shall  sustain  the  same,  he  shall 
mark  the  parts  of  any  deposition  improperly  admitted  with 
a  marginal  red  line,  and  shall  order  such  parts,  so  marked  to 
be  expunged  at  the  cost  of  the  Master  presiding,  and  deducted 
from  his  compensation. 

4.  When  the  depositions  in  any  case  have  been  closed 
the  Master  shall  report  to  the  Court,  in  writing,  his  findings  of 
facts  proved,  and  file  the  same  with  the  depositions  Such 
findings  of  the  Masters  as  are  not  excepted  to  by  either  party 
may  be  accepted  and  acted  upon  by  the  court. 

5.  The  Master  shall  receive  as  compensation  $5  per  day 
for  every  day  he  shall  preside  at  the  taking  of  depositions,  and 
if  he  also  acts  as  amanuensis  he  shall  receive  $10  per  day  and 
the  latter  sum  shall  also  apply  to  the  time  he  is  employed  in 
reporting  his  finding  of  facts  in  any  case.  The  compensation 
of  the  Master  shall  be  taxed  as  costs  against  the  party  calling 
him. 

6.  Masters  shall  hold  their  office  during  the  pleasure  of 
the  Court  appointing  them. 

The  above  draft  is  sufficient  to  indicate  the  purpose  and 
plan  of  our  proposition  and  furnish  a  basis  for  criticism  by 
any  one  who  may  wish  to  discuss  it  favorably  or  adversely. 
Or  if  this  is  not  the  best  plan,  will  somebody  suggest  a  better 
one  for  improving  a  very  unsatisfactory  part  of  our  Chancery 
practice  ? 


In  the  matter  of  "leyltations**  and  other  forms  of  dispensing  with 
the  law  of  gravitation,  Busapin's  table  is  f&r  behind  the  Sugar 
Trust's  scales.'— New  York  Evening  Post. 
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THE  WIFE'S  OWN  BUT  NOT  ANOTHER'S. 


We  publish  in  this  number  of  The  Bar  a  comunication 
from  the  Prosecuting  Attorney  of  Webster  County,  Mr.  H. 
C.  Thurmond,  calling  attention  to  the  alleged  insufficiency  of 
our  statute  to  hold  a  man  for  arson  who  burns  his  wife's  dwell- 
ing house. 

We  confess  that  a  single  reading  of  this  Communication, 
without  taking  time  to  investigate  the  question  raised,  does 
not  present  to  our  mind  a  tenable  position  in  law. 

But  when  we  reflect  that  the  decision  was  rendered  by 
Judge  McWhorter,  we  are  not  disposed  to  dogmatically  chal- 
lenge its  correctness.  We  have  too  much  confidence  in  his 
judicial  nose. 

Nevertheless,  here  is  the  case  presented : 
A  woman  owns  a  dwelling  house  in  her  own  right.  The 
statute  confers  upon  her  that  right  to  hold  property  separate 
and  apart  from  her  husband.  Her  husband  gets  mad  and  burns 
It.  The  statute  also  says  that  if  any  one  burns  the  dwelling 
house  "of  another"  he  is  guilty  of  arson.  But  you  can't  convict 
him  of  arson  if  he  burns  the  property  of  his  wife  because  the 
separate  property  of  his  wife  was  not  the  property  "of  an- 
other!" 

If  that  was  an  indictment  under  the  Common  law  we 
would  accept  this  decision  without  question,  but  being  an 
indictment  under  the  Statutes  of  West  Va.,  which  make  the 
wife  the  "man  of  the  house,"  and  the  title  being  in  her  own 
name,  we  are  puzzled  to  understand  why  she  isn't  "another," 
as  distinct  from  the  husband. 

We  dont  know  what  to  do  with  this  case  unless  we  refer 
it  to  Judge  Doolittle  and  find  out  what  he  would  do  with  it. 

We  are  so  certain  that  Judge  Doolittle  would  march 
straight  to  the  right  of  the  matter  that  the  Prosecuting  At- 
torney of  Webster  County  would  not  see  any  necessity  for 
additional  legislation. 
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We  respectfully  ask  Judge   Doolittle  to   come   to   otif 
rescue. 


SATISFIED. 


There  has  seldom  been  an  opinion  handed  down  by  our 
Court  of  Appeals  that  seems  as  satisfactory  all  round»  as  that 
in  the  G>al  &  Coke  Ry.  two  cent  rate  case. 

In  the  first  place  the  parties  on  both  sides  are  claiming 
the  victory  and  ought  to  be  satisfied. 

The  attorneys  on  both  sides  are  claiming  that  they  "won 
out/'  and  what  more  could  they  ask? 

And  last,  but  not  least,  the  public  is  jubilant,  because  we 
continue  to  ride  on  the  two  cent  rate. 

We  are  inclined  to  think  the  cream  of  the  coconut  is  with 
the  public.  The  42nd  point  in  the  syllabus  is  what  we,  the 
people,  were  interested  in  to-wit:  "42,  Chapter  41  of  the  Acts 
of  1907  is,  in  all  respects,  valid  on  its  face." 

There  are  51  points  in  the  syllabus  of  the  case,  and  the 
opinion,  or  opinions,  make  a  volume  of  85  pages.  We  publish 
the  syllabus  in  this  number  of  The  Bar.  It  contains  enough 
railroad  law  for  one  sitting. 

We  extend  our  congratulations  to  the  public.  We  leave 
the  attorneys,  the  parties,  and  the  members  of  the  Court  to 
congratulate  each  other. 


Congress  is  not  going  to  grant  any  chromos  to  discoverers 
of  the  North  Pole  till  they  produce  the  pole.  As  the  matter 
stands  Cook  and  Peary  agree  as  to  the  location  of  the  pole  and 
the  conditions  surrounding  it  and  both  claim  to  have  hitched 
the  flag  to  it,  but  neither  was  thoughtful  enough  to  bring  a  sou- 
venir. Congress  is  right.  "The  proof  of  the  puddin'  is  the 
chewing  of  the  bag.'' 
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MUST  COME  TO  THE  BAR  WITH  CLEAN  HANDS. 


The  action  of  the  Court  of  Appeals  in  refusing  to  admit 
Mr.  Gx>k,  who  was  charged  with  selling  his  seat  in  the  Char- 
leston City  Council  to  the  liquor  interests,  to  practice  law, 
will  be  salutary  in  its  influence  not  only  on  the  legal  profess- 
ion, but  as  a  warning  to  corrupt  ofiicials. 

The  Charleston  Bar  Association  is  to  be  commended  for 
its  prompt  and  effective  action  in  protecting  the  good  name 
and  fame  of  the  profession.  And  the  profession  is  to  be  con- 
gratulated that  the  highest  Court  of  the  State  has  set  the  pre- 
cedent against  opening  the  door  of  the  legal  profession  to  any 
man  who  is  besmirched  with  moral  turpitude. 

It  will  hereafter  be  competent  for  a  Court  of  the  State, 
not  only  to  require  that  the  forms  of  law  be  complied  with  to 
establish  the  fitness  of  a  candidate  for  admission  to  the  bar, 
but  to  go  behind  the  form — for  the  County  Court's  Certificate 
is  but  a  form  pure  and  simple — and  establish  the  fact  to  the 
satisfaction  of  the  Court. 

We  think  the  practice  which  obtains  in  some  of  the 
Courts  of  the  State,  for  the  Judge  to  appoint  a  committee  of 
attorneys  from  the  local  bar,  to  inquire  and  report  on  the  fit- 
ness of  a  candidate  before  passing  on  his  admission,is  an  emi- 
nently appropriate  and  salutary  method.  There  is  no  good 
reason  why  it  might  not  be  adopted  in  all  our  Courts. 

We  felt  a  profound  sympathy  for  Mr.  Cook  during  the 
pendency  of  the  investigation,  but  when  the  Court  declares 
itself  unamiously  satisfied  with  the  proof,  there  was  a  sense  of 
relief  in  the  reflection  that  no  injustice  was  being  done,  and 
further,  that  a  good  precedent  had  been  established. 
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LAW  OR  ANARCHY— WHICH? 


When  a  strike  occurs  it  seems  to  be  in  order  to  suspend 
the  laws  and  for  the  officers  of  the  law  to  take  a  position  of 
armed  neutrality. 

It  has  been  a  suggestive  spectacle  in  the  great  city  of  Phil- 
adelphia to  see  riot  and  murder  rampant  on  the  streets,  the 
public  utilites  in  the  hands  of  the  mob,  property  of  the  citizens 
ruthlessly  destroyed,  business  virtually  suspended,  the  lives 
and  limbs  of  citizens  in  jeopardy,  and  the  officers  of  the  law 
taking  passive  observations,  and  virtually  saying  "go  ahead 
and  fight  it  out,  but  do  as  little  damage  as  possible !" 

At  other  times  if  two  men  should  have  a  personal  en- 
counter on  the  streets  all  the  police  force  of  the  city,  if  neces- 
sary, would  be  called  into  action  to  suppress  it,  the  participants 
would  be  instantly  jailed,  the  crowds  would  be  promptly  dis- 
persed and  every  semblance  of  disorder  would  be  summarily 
dealt  with. 

But  when  a  mob  of  ten  or  twenty  thousand  menace  the 
lives,  and  businsss,  and  property  of  a  city  and  take  the  law  in 
their  own  hands  to  secure  a  business  advantage,  instead  of  the 
whole  civil  and  military  power  of  the  State  Government  being 
put  promptly  in  the  breach,  if  necessary,  to  restore  law  and 
order,  the  Mayor,  the  Governor,  the  Police,  the  Sheriff,  sit 
supinely  by  and  say,  that  although  this  mob  has  murder  in  its 
heart,  and  destruction  of  property  in  its  purpose,  and  is  openly 
defying  the  law,  we  will  wait  for  overt  acts — we  must  not  seem 
to  take  a  partisan  attitude  in  dealing  with  it ! 

It  would  seem  to  the  ordinary  observer  of  these  periodi- 
cal events,  that  it  is  about  time  we  had  some  specific  legislation 
to  govern  a  strike,  inasmuch  as  a  strike  does  not  seem  to  be 
subject  to  the  ordinary  laws  governing  breaches  of  the  peace. 

If  there  are  times  when  anarchy  is  permissable  under  our 
government,  lets  define  its  limtations  at  least.  If  we  are  to 
have  law  and  order  for  everybody,  lets  have  it. 
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TRYING  CASES  OUT  OF  COURT. 


Every  one  who  has  had  any  experience  in  public  journal- 
ism knows  that  the  chief  concern  is  not  so  much  to  find  some- 
thing to  publish  as  to  keep  out  something  that  ought  not  to  be 
published. 

Unless  the  editor  is  constantly  on  the  alert,  something  is 
creeping  through  the  back  door  into  his  journal  that  will  do 
some  person  or  some  interest  injustice. 

The  editor  may  publish  a  thousand  good  things  and  never 
hear  anything  about  them  or  get  any  special  credit  for  them, 
but  if  one  bad  thing  finds  its  way  into  an  obscure  corner  of  his 
journal  there  are  a  hundred  critics  rushing  to  the  front  seek- 
ing the  honor  of  exposing  it. 

This  by  the  way  of  referring  to  the  common  impropriety 
of  discussing  cases  that  are  pending  in  the  courts.  No  reputable 
journal  will  discuss  a  pending  case  in  a  partisan  spirit  or  with 
a  purpose  of  influencing  the  decision  of  a  court.  It  is  even 
questionable  whether  he  can  with  any  propriety  comment  on 
it  for  any  purpose.  Surely  a  law  journal  would  be  regarded  as 
committing  a  breach  of  professional  ethics  to  do  so. 

An  article  appeared  in  the  last  number  of  The  Bar  that 
was  open  to  criticism  in  this  regard.  It  was  not  an  editorial 
expression,  yet  no  article  that  is  subject  to  such  a  criticism 
should  pass  the  editorial  scrutiny,  and  the  editor  cannot  ab- 
solve himself  from  responsibility  if  it  does.  The  article  in 
question  was  a  review  of  one  of  the  briefs  in  a  case  pending  in 
our  Court  of  Appeals, — a  commendatory  and  complimentory 
review — and  while  there  was  no  apparent  purpose  of  influenc- 
ing the  decision  of  the  case,  and  we  have  no  idea  that  it  did  or 
could,  yet  we  do  not  undertake  to  defend  its  publication,  or  to 
excuse  our  responsibility  for  it ;  but  refer  to  it  now  rather  to 
confess  a  breach  of  professional  propriety  and  to  prevent  any- 
body relying  on  it  as  a  precedent  to  obtain  a  like  publication 
in  the  future. 
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UNCLE  SAM'S  COURTS. 


Among  the  reforms  in  the  judicial  system  projected  by- 
Uncle  Sam  is  the  entire  abolition  of  the  U.  S.  circuit  courts. 

Although  this  is  but  one  item  in  the  bill  for  the  revision 
of  the  judiciary  laws,  it  is  probably  the  most  radical. 

The  reason  urged  for  this  measure  is  that  District  Judges 
sit  in  circuit  courts  and  transact  nine-tenths  of  the  business. 
It  is  pointed  out  that  there  is  no  reason  for  the  maintenance  of 
circuit  courts  where  certain  cases  may  be  brought  in  district 
courts,  others  in  circuit  courts,  still  others  in  either  court,  while 
irequently  it  requires  a  decision  by  the  United  States  Supreme 
Court  to  determine  which  is  the  proper  court  for  an  action  to 
be  brought  in. 

With  Circuit  Court  Judges  sitting  in  the  United  States 
Circuit  Court  of  Appeals,  as  they  frequently  do,  the  abolition 
of  the  court  will  have  no  effect  upon  their  tenure  of  office.  It 
will  affect  the  tenure  of  office  of  a  number  of  clerks  and  deputy 
clerks,  although,  as  in  the  case  of  Judges,  more  than  half  of  the 
district  court  clerks  do  the  work  of  the  circuit  courts.  The 
passage  of  the  bill  will  result  in  the  abolition  of  seventy-six 
circuit  courts  in  the  United  States  proper. 


WHY  COMMERCIAL  LAWYERS  GET  RICH  QUICK. 


Man  wants  but  little  here  below.  Here  la  a  claim  just  received. 
Who  wants  to  handle  it?  This  is  not  a  joke,  but  a  bona  fide  letter  re- 
ceived in  regular  course  of  mail. 

Gentlemen:— We  enclose  herewith  a  statement  of  open  or  mer- 
chandise account  by amounting  to  20c. 

For  lome  reason  or  other  we  are  unable  to  procure  settlement  di- 
rect. It  is  therefore  our  desire  that  you  arrange  with  debtor  to  pro- 
cure this  settlement  at  your  Tery  earliest  couTenlenoe. 

We  regret  the  insignificant  amount  of  this  claim,  but  It  seems  to 
be  the  only  method  of  procuring  the  justice  that  we  are  entitled  to. 

We  obtained  your  name  from  the as  per  enclosed  tag. 

Very  truly  yours. 
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THE  ANNUAL  MEETING. 


The  Hbcectttive  G>uncil  has  fixed  the  dates  for  the  next 
annual  meeting  of  the  State  Bar  Association,  on  the  14th  and 
15th  days  of  July. 

These  seemed  to  be  the  dates  that  would  be  freest  from 
conflicts  with  other  matters,  and  accommodate  most  persons 
concerned. 

The  program  for  the  meeting  is  in  process  of  preparation. 
The  address  of  President  Raymond  will  be  on  the  topic  "Our 
Law  of  Eminent  Domain.''  The  annual  address  will  be  de- 
livered by  Secretary  Nagle,  but  he  has  not  yet  announced  his 
topic. 

The  Association  meets  this  year  at  White  Sulphur 
Springs,  and  promises  to  be  well  attended  and  well  enjoyed. 


••WE  DONT  HAVE  TO.** 


Forty  odd  years  ago  when  West  Virginia  had  separated 
from  the  mother  state,  and  was  making  a  constitution  of  her 
own,  she  incorporated  in  that  instrument  a  declaration  of  her 
purpose  to  assume  an  equitable  proportion  of  the  debt  of  Vir- 
ginia. 

As  a  practical  evidence  of  her  good  faith  she  thereupon  ap- 
pointed a  commission  to  meet  and  confer  with  the  officials  of 
Virginia  and  arrive  at  an  equitable  basis  for  determining  West 
Virginia's  proportion  of  that  debt.  But  Virginia  snubbed  our 
commissioners,  and  refused  them  even  the  common  courtesy 
of  a  conference. 

Thereupon  Virginia  arbitrarily  assigned  and  set  apart  one- 
third  of  her  indebtedness  as  West  Virginia's  proportion,  and 
issued  certificates,  which  without  any  conference  with  or  au- 
thority from  this  state  she  denominated  ''West  Virginia's  Cer- 
tificates," which  were  intended  to  represent  West  Virginia's 
liability  for  one-third  of  the  debt. 
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These  certificates  Virginia  put  upon  the  market  and  either 
converted  into  money  which  she  put  in  her  treasury,  or  used 
them  as  an  off -set  with  her  creditors  in  paying  her  debt. 

Now  after  forty  odd  years  of  postponement  or  repudiation 
of  her  debt,  she  makes  an  unconscionable  bargain,  or  barter,  or 
gamble  with  the  holders  of  those  "West  Virginia  Certificates" 
by  which  she  agreed  to  masquerade  as  plaitnifiE  in  a  suit 
against  this  state,  for  a  consideration  in  which  she  wipes  out  a 
large  slice  of  her  indebtedness  whether  she  wins  or  loses. 

Now  after  forty  odd  years  of  postponement  and  refusal  to 
settle,  she  attempts  to  make  a  case  in  court  that  would  impose 
an  obligation  upon  West  Virginia  to  pay  from  twenty  to  fifty 
millions,  with  interest,  of  her  debt — with  an  apparent  endorse- 
ment of  that  holding  by  the  Commissioner  in  the  case. 

More  than  forty  years  ago — more  than  forty  years  before 
Virginia  was  a  state, — a  very  distinguished  and  able  English 
Judge,  announced  as  a  Cardinal  rule  of  his  court  that,  "Noth- 
ing can  call  this  court  into  activity,  but  conscience,  good  faith, 
and  reasonable  diligence."  And  that  principal  has  come  down 
to  us  with  the  force  of  a  judicial  maxim,  and  has  been  accepted 
and  adopted  as  a  reasonable  test  of  the  standing  of  any  suitor 
in  any  court  in  all  judicial  tribunals  of  the  world  from  that  day 
to  this. 

Measured  by  this  standard  we  do  not  believe  the  highest 
judicial  tribunal  of  the  nation,  when  it  comes  to  look  this  case 
squarely  in  the  face,  will  find  any  equity  in  Virginia's  attitude 
or  contention. 

Moreover,  while  the  people  of  West  Virginia  are  too  hon- 
orable to  repudiate  any  just  claim  upon  her  treasury,  if  we  are 
disappointed  in  the  final  outcome  of  this  controversy,  and  any 
attempt  is  made  to  fasten  upon  the  state  such  a  claim  as  Vir- 
ginia is  now  making,  and  West  Virginia  is  called  upon  to  re- 
spond to  such  a  demand,  her  answer  will  be,  "We  dont  have 
to!" 
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WHAT  DOES  THE  BAR  SAY? 


In  the  last  number  of  The  Bar,  we  published  two  papers 
from  two  distinguished  members  of  the  judiciary  of  the  state, 
Judge  Doolittle,  and  Judge  Mason,  that  fairly  and  very  fully 
and  clearly  present  the  two  opposing  views  as  as  to  the  limita- 
tions of  judicial  discretion. 

If  we  intrepret  Judge  Doolittle's  position  aright,  he  holds 
that  if,  in  the  opinion  of  a  judge,  a  law  is  unjust,  harsh,  or  im- 
politic in  its  operation,  he  would  modify,  mollify,  or  altogether 
defeat  its  operation,  even  where  the  terms  of  the  law  were 
plain. 

If  we  understand  Judge  Mason's  position,  he  holds  that  ju- 
dicial discretion  has  nothing  to  do  with  the  policy  or  impolicy 
of  the  law  when  the  legislative  intent  is  plain — that  the  law  is 
above  the  judge  as  well  as  any  other  citizen,  and  there  is  no  offi- 
cer so  high  in  this  Republic  that  he  is  not  just  as  amenable  to 
the  law  as  the  humblest  citizen. 

Now,  with  these  two  different  attitudes  of  the  Bench 
clearly  defined,  we  would  like  to  hear  from  practicing  attorneys 
who  sit  before  the  bar  from  day  to  day,  what  they  think  of  the 
practical  operation  of  the  two  viewpoints  of  judicial  discre- 
tion; which  they  prefer;  how  much  judicial  discretion  they 
can  stand;  and  what  are  its  practical  results. 

Opinions  and  observations  by  members  of  the  bar,  along 
this  line,  would  be  entertaining  and  instructive,  and  would 
do  much  good.  We  hope  they  will  contribute  freely,  and  they 
can  write  anonymously  or  otherwise  as  they  prefer. 


The  Duke  of  tbe  Abruzzi  deserves  credit  for  tbe  arctic  travel  and 
moantaln-climbiiig  he  has  accomplished  without  precipitating  any  con- 
troversies.—Washington  Star. 
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ARSON;  OUR  STATUTE  AND  IT'S  OMISSIONS. 


Webster  Springs,  W.  Va.,  March  4th,  191a 
To  The  Bar: — 

At  the  February  term  of  Court  here,  a  case  of  arson  was 
tried  and  it's  results  point  out  a  serious  omission  in  our  sta- 
tute on  that  subject.  The  facts  in  this  case  according  to  the 
evidence,  were  substantially  as  follows:  The  defendant  and 
his  wife,  had  lived  together  as  man  and  wife,  for  several  years 
in  her  own  house — ^property  to  which  she  derived  title  from 
her  former  husband  by  Will,  and,  under  the  law,  her  own 
separate  property.  And  some  family  troubles  between  them 
occasionally  brought  out  threats  from  the  defendant  that  he 
would  burn  the  house  and  leave  the  country  &c :  and,  in  Au- 
gust 1908,  he  carried  these  threats  into  action  and  while  the 
wife  and  children  were  absent  at  a  neighbor's  nearby  he  set 
fire  to  the  house  and  burnt  it  down : — the  State  making  a  good 
strong  case  against  him,  and  rested. 

The  defense  then  made  a  motion  to  exclude  the  evidence 
and  direct  a  verdict  of  acquital,  upon  the  ground  that  al- 
though the  defendant  be  proven  guilty  of  the  offence  charged 
in  the  indictment,  the  fact  that  he  and  his  wife  were  living 
together  as  man  and  wife  at  the  time  of  the  commission  of  the 
offense,  he  could  not  be  convicted  or  punished  under  our  sta- 
tute as  it  was  his  dwelling  house  as  well  as  the  dwelling  house 
of  his  wife,  they  being  one,  and  that  in  legal  contemplation, 
it  could  not  be  deemed  the  ''dwelling  house  o{  another^  but 
was  his  own  dwdling  hcmse. 

The  Court,  after  hearing  the  argument  on  both  sides, 
made  a  careful  examination  of  the  authorities,  and  was  forced, 
very  reluctantly,  to  sustain  the  motion  and  direct  a  verdict  of 
not  guilty. 

The  Court  cannot  be  criticized  for  its  holding  in  such  a 
case :  the  blame  rests  with  the  L^slature  in  omitting  to  pro- 
vide for  just  such  crimes  as  this  defendant  committed,  as  the 
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law,  as  laid  down  in  the  books,  is  clearly  in  favor  of  the  de- 
fendant on  this  point,  and  I  am  sure  that  all  good  citizens  will 
concur  with  the  Judge  who  tried  this  case  in  expressing  the 
hope  "that  this  apparent  miscarriage  of  justice  might  lead  to 
some  speedy  legislation  on  the  subject." 

And  I  hope  that  the  members  of  the  Committee  on  Legis- 
lation, as  well  as  others,  will  bear  this  instance  in  mind  and, 
at  the  next  meeting  of  the  Legislature  endeavor,  to  provide  a 
statute  covering  this  crime.  Yours  truly, 

H.  C.  THURMOND. 


REHEARING  ON  A  BRIEF. 


Charleston,  West  Virginia,  March  loth,  1910. 
To  *TTic  Bar^— 

On  looking  over  the  Mhrch  number  of  the  Bar  I  find  an 
article,  apparently  editorial  matter,  headed  "Coal  &  Coke 
Railway  Company  Case,"  in  which  the  writer,  after  having 
read  the  brief  of  the  Attorney-General,  and  evidently  without 
having  read  the  record  of  the  brief  on  behalf  of  the  Railway 
Company,  proceeds  to  render  the  judgment  of  the  "Bar'*  on 
the  case.  This  writer  states  that  it  seems  to  him  that  the  ar- 
gument made  by  the  Attorney  General  to  show  that  equity 
does  not  have  jurisdiction  of  the  case  is  supported  by  reason 
and  authority,  and  that  the  adjudications  disclosing  an  ade- 
quate remedy  at  law  without  resort  to  a  court  of  equity  are 
pertinent  and  quite  decisive,  as  shown  by  the  Attorney-Gen- 
eral in  his  brief;  also  that  the  argument  on  the  validity  of  the 
act  is  very  cogent  and  presents  the  State's  side  of  the  case  in 
a  clear  and  very  lawyer  like  manner.  The  article  then  uses 
this  language: 

"In  arguing  the  question  whether  or  not  the  act  is  con- 
fiscatory as  to  plaintiff's  railway,  the  Attorney-General 
has  gone  into  detail  with  reference  to  the  evidence  ad- 
duced by  the  plaintiff,  hasmade  a  rigid  analysis  of  it, 
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and  has  quite  conclusively  shown  in  our  judgment  that 
the  plaintiff  has  signally  failed  to  establish  that  part  of 
its  bill  charging  that  the  operation  of  the  law  deprives 
it  of  its  property  without  due  process  of  law/* 

It  seems  to  me  that  if  The  Bar  is  going  to  undertake  to 
give  its  opinion  on  cases  after  they  have  been  argued  and  sub- 
mitted to  the  Court  of  Appeals,  but  before  the  decision  has 
been  rendered,  it  ought,  at  least,  to  read  the  briefs  on  both 
sides,  even  if  it  does  not  read  the  record ;  though  it  is  gener- 
ally considered  amongst  the  profession  necessary  to  read  the 
record  in  a  case  in  order  to  render  a  correct  decision  on  the 
merits,  especially  where  the  decision  involves  the  passing 
upon  the  facts  as  well  as  the  law. 

It  seems  that  the  Judges  of  the  Court  of  Appeals  unani- 
mously differ  from  The  Bar  in  the  decision  of  this  case,  which 
was  rendered  after  the  article  in  question  was  published,  and 
presumably  after  it  had  reached  the  Judges.  In  order  that  The 
Bar  may  revise  its  findings  and  grant  the  Coal  &  Coke  Rail- 
way Company  a  new  trial,  I  take  the  liberty  of  sending  you 
the  briefs  which  were  filed  on  behalf  of  the  Coal  &  Coke  Rail- 
way Company  before  the  Supreme  Court,  and  also  suggest 
that  you  get  a  copy  of  the  record  from  the  Clerk.  I  have  no 
doubt  he  will  furnish  you  a  copy  freely.  If,  after  carefully 
reading  the  record  and  the  briefs  on  both  sides.  The  Bar  still 
adhers  to  its  decision  that  the  plaintiflF  has  signally  failed  to 
establish  its  case,  we  will  submit  gracefully  to  the  decision, 
though  we  confess  it  will  be  somewhat  embarrassing  to  have 
two  decisions  directly  opposed  to  each  other  in  the  same  case^ 
by  Courts  of  concurrent  jurisdiction. 

Allow  me  in  conclusion  to  suggest  that  in  order  to  avoid 
this  conflict  of  opinion  and  jurisdiction,  the  safer  rule  here- 
after for  The  Bar  to  follow  will  be  to  postpone  its  own  deliver- 
ance in  any  case  until  after  the  Court,  before  which  it  has  been 
argued,  has  rendered  its  decision. 

Yours  very  truly, 

GEO.  E.  PRICE. 
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PRBFBRBMCB  BY  INSOLVBNT. 


By  I'^acielMun. 
To  The  Bar: 

An  intent  to  Under  or  delay  creditors  is  one  thing:  giv- 
ing a  preference  is  another  thing:  the  statutory  effect  of  a  con- 
veyance is  still  another  thing.  Under  13  Eliz  the  statutory  ef- 
fect of  a  conveyance  with  intent  to  hinder  is  that  it  is  valid 
between  grantor  and  grantee  but  void  between  the  grantee 
and  the  creditors  of  the  grantor.  The  act  of  1891,  sec.  2,  ch  74 
of  code,  doubtless  expressed  a  legislative  intent  to  avoid  the 
preference  but  not  the  conveyance.  It  would  sem  that,  no 
matter  what  be  the  intent,  if  the  conveyance  prefers  the  gran- 
tee, its  statutoiy  effect,  under  the  act  of  1891  is  to  dedicate 
the  property  to  all  creditors — ^including  the  grantee..  An  in- 
solvent owes  his  friend  $1,000  and,  intending  to  prefer  him, 

sells  him  a  farm  worth  $5,000, ^the  $1,000  debt  being  the 

cash  payment  If  the  insolvent  owes  $10,000  his  friend  can 
retain  only  his  pro  rata  of  the  $1,000.  But  suppose  the  intent 
was  to  hinder  and  the  friend  had  notice  of  this  intent,  then, 
under  13  Eliz,  the  friend  can  retain  nothing:  he  cannot  set  up 
any  part  of  his  $1,000  debt. 

Has  a  creditor  the  right  to  invoke  both  113  Eliz  and  the 
act  of  1891  in  the  same  suit?  Counsel  for  plaintiff  in  Baer  v. 
Williams,  43  W.  Va.,  doubtless  supposed  that  he  had  offered 
a  bill  with  a  double  aspect  but  Judge  Dent,  page  326,  seems 
to  have  considered  that  it  presented  two  different  causes  of 
action.  The  syllabus  does  not  touch  the  question  before  us. 
A  bill  under  13  Eliz  must  exhibit  facts  proving  the  intent  to 
hinder :  a  bill  under  the  act  of  1891  alleges  insolvency  and  ex- 
hibits a  preference.  The  ancient  bill  did  not  make  special 
prayer:  it  stated  the  facts  and  the  court  gave  such  relief  as 
such  facts  entitled  plaintiff  to. 

In  HjatTold  v.  Barlow,  47  W.  Va.,  the  convejrance  gave  a 
preference.  The  bill  said  that  the  conveyance  was  made  with 
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intent  to  hinder  and,  if  such  intent  did  not  exist,  then  plaintiff 
claimed  relief  under  the  act  of  1891.  Judge  Brannon  doubted 
whether  the  intent  to  hinder  was  proved,  but  his  opinion  as- 
sumed that  Harrold  would  be  entitled  to  relief  against  the 
preference  if  he  had  filed  his  bill  in  time.  Suppose  Judge 
Brannon  had  found  the  intent  to  hinder  and  suppose  the  bill 
had  been  filed  in  time,  would  the  relief  be  based  on  the  con- 
veyance being  void  or  would  relief  be  based  on  the  preference 
being  void? 

It  is  easy  to  suggest  a  predicament  of  facts  entitling 
plaintiff  to  relief  under  both  13  Eliz  and  this  act  of  1891.  ""En- 
titled  to  relief  means  subjecting  the  property  to  plaintiff's 
debt.  If  all  creditors,  except  the  grantee,  unite  as  plaintiff 
then  the  only  difference  in  the  relief  will  be  that,  undr  13 
Eliz,  the  grantee  whose  debt  is  preferred  has  no  claim,  where- 
as, under  the  act  of  1891,  he  is  entitled  to  his  pro  rata. 

The  difficulty  lies  in  the  difference  between  a  conveyance 
which  is  void  as  to  creditors  who  are  hindered  and  a  convey- 
ance which  is  void  only  as  to  the  preference.  Observe,  in 
either  case  the  grantor  is  divested:  he  has  no  voice:  it  is  a 
controversy  between  the  grantee  and  the  creditors  of  the 
grantor.  But  there  is  this  difference,  13  lEiiz  expects  the 
grantee  to  surrender  the  property :  the  act  of  1891  expects  him 
to  keep  it  but  to  account  for  all  of  its  value  except  his  pro 
rata.  If  the  intent  be  to  hinder,  the  sheriff  may  levy,  but  he 
dare  not  levy  if  it  was  a  preference. 

The  cause  of  action  or  ground  of  suit,  must  not  be  con- 
fused with  questions  about  plaintiff's  relief.  The  ground  of 
suit  is  the  fact  that  the  debtor  placed  his  property  beyond  the 
reach  of  an  execution. 

We  are  not  yet  accustomed  to  the  new  status  created  by 
this  act  of  1891.  Observe  a  careful  reading  of  the  act  as  it 
now  stands: — 

Every  transfer  by  an  insolvent,  s^ttempting  to  prefer  a 
creditor,  shall  be  void  as  to  such  preference  but  6hall 
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be  taken  to  be  for  the  benefit  of  all  creditors,  and  all 
the  property,  so  attempted  to  be  transferred,  shall  be 
applied  pro  rata :  provided,  that  any  such  transfer  shall 
be  valid  unless  a  creditor  brings  suit  to  set  aside  and 
avoid  the  same  and  cause  the  property,  so  transferred, 
to  be  applied  pro  rata. 
Observe.    The  transfer  "shall  be  valid  unless  attacked." 
Does  this  mean  that  the  transfer  shall  be  void,  if  attacked? 
Again.    The  act  does  not  apply  unless  an  insolvent  ''attempts" 
to  give  a  preference.    Suppose  an  insolvent  trades  a  $50  horse 
for  a  $500  debt,  does  he  "attempt"  to  give  a  preference?    It 
seems  that  an  insolvent  who  transfers  a  $100  horse  in  payment 
of  a  $95  debt  does  give  a  preference,  and  the  court  will  sell 
the  horse  and  pro  rate  the  proceeds.    If  the  court  sells  the 
horse,  is  not  the  transfer  as  much  set  aside  as  if  the  proceed- 
ing was  under  13  Eliz? 

It  is  difficult  to  see  a  difference,  in  principle,  between 
transferring  a  horse  in  payment  of  a  debt,  and  transferring 
him  to  a  trustee  to  secure  a  debt. 

Our  court  has  not  yet  passed  on  the  difference,  if  there 
be  any  difference,  between  the  relief  if  the  intent  is  both  to 
hinder  and  to  prefer,  and  the  relief  when  there  is  no  intent 
except  to  give  a  preference. 

The  act  of  1891  says,  if  an  insolvent  "attempts"  to  give  a 
preference  the  property  shall  be  prorated.  13  Eliz  says,  if  the 
intent  be  to  hinder,  the  conveyance  is  void.  Local  law  says, 
filing  a  bill  under  13  Eliz  gives  a  lien.  It  seems  that  in  Bank 
V.  Parsons,  42  W.  Va.,  neither  insolvency  nor  the  act  of  1891 
was  mentioned  in  the  court  below.  The  bank  attacked  be- 
cause the  intent  was  to  hinder.  Strange  to  relate  the  bank  did 
not  get  priority.  Judge  Holt  says: — ^"Appellee  contends  that 
the  act  of  1891  does  not  apply  where  the  conveyance  is  charg- 
ed to  be  fraudulent,  but  I  don't  think  it  can  be  given  so  limited 
an  application."  Syllabus  one  says :  Where  an  insolvent  gives 
a  preference  the  conveyance  will  be  dealt  with  as  required  by 


Digitized  by  CjOOQIC 


THE    BAR 


the  act  of  1891  whether  such  conveyance  be  bona  fide  or 
fraudulent.  Bank  v.  Prager,  50  W.  Va.,  restricts  syllabus  five 
in  Bank  v.  Parsons  to  suits  to  avoid  a  preference,  but  does 
not  disturb  syllabus  one.  In  Gilbert  v.  Peppers,  65  W.  Va., 
the  bill  was  attacked  because  the  intent  was  to  hinder  and  also 
because  the  conveyance  gave  a  preference.  Judge  Poffenbar- 
ger  said  the  act  of  1891  did  not  apply  because  the  bill  ¥^as  not 
filed  in  time,  and  the  attacking  creditor  acquired  a  lien. 

Some  day  the  court  may  have  a  case  as  follows: — an  in- 
solvent owes  his  father  $10,000  and  the  bank  $1,000.  Father 
and  son  conspire  to  hinder  the  bank  and  the  son  conveys  to 
his  father  a  $10,000  farm  in  payment  of  this  debt.  The  bank 
attacks  proving  the  intent  to  hinder  and  alleging  insolvency. 
If  we  don't  misapprehend  Bank  v.  Parsons,  the  father  will  take 
ten-elevenths  of  this  farm.  Prior  to  the  act  of  1891  he  would 
take  nothing. 

This  act  of  1891  may  bring  unexpected  fruit.  When 
preacher  Jones  was  in  the  legislature  he  passed  a  law  that  no 
bar-room  should  be  conducted  within  fifty  yards  of  any 
church.    His  constituents  moved  the  church. 
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West  Virginia  Court  of  Appeals 


Decisions  Handed  Down  at  the  Last  Term 


Reported  Especially  (or  the  Bar 


Appearing  Here  for  the  First  Time   in   Print 


IN  THE  APPLICATION  FOR  LICBNSB  TO  PRACTICE  LAW. 

Licenae  Refused. 
MUler,  Judge. 

SYLLABUS. 

1.  On  application  to  this  court  for  license  to  practice  law,  as  pro- 
Tided  \sy  section  1;  chapter  119,  Code  1906,  and  the  rule  of  this  court 
made  pursuant  thereto,  the  order  of  the  county  court,  as  to  the  good 
moral  character  of  the  applicant,  will  be  treated  as  prima  f^ie  eyl- 
denoe  only,  and  the  provision  of  the  statute  relating  thereto  will  be 
construed  as  prescribing  what  legal  effect  as  evidence  should  be  given 
thereto  when  standing  alone  and  uncontradicted. 

2.  The  right  to  practice  law  given  by  said  statute  is  not  a  de  jure 
right,  and  the  word  "may"  employed  therein,  in  the  provision  that  this 
oonrt  **wiaif'  upon  the  production  of  a  duly  certified  c<^y  of  the  order 
of  the  eonnty  court  grant  such  applicant  a  license  to  practice  law  in 
the  oonrta  of  this  State",  will  be  construed  to  have  been  used  in  its 
piqralnr,  or  pennissive  sense,  and  not  as  synonymous  with  the  woM 
IshaU";  and  if  upon  application  for  such  license  and  objection  to  the 
granting  thereof  it  be  dearly  shown  that  the  applicant  has  not  the 
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requlBite  sood  moral  character  entiUiiig  him  to  admission  to  practice 
law  in  the  coarts,  his  application  for  such  license  will  be  denied. 

8.  A  case  where,  upon  charges  against  an  applicant  for  license 
to  practice  law,  and  protect  and  objection  to  granting  him  license  pre- 
ferred b7  a  bar  association,  and  upon  the  eyidence  adduced  in  support 
of  said  charges,  he  was  adjudged  not  entitled  to  such  license  and  li- 
cense refused. 


BROWN  T.  BROWN. 

Monongalia  Gountj.    Decree  Affirmed. 
Brannon,  Judge 

STLLABUS. 

1.  One  of  seyeral  remaindermen  in  land  after  a  life  estate  cannot 
have  partition  during  the  continuance  of  the  life  estate,  even  though 
he  has  acqouired  that  life  estate,  unless  he  waives  that  life  estate. 

S.    Otley  T.  ITAlpine,  2  Grat.  840,  disapproved. 


COAL  k  COKE  RY.  CO.  Y.  CONLBY  AND  AVIS. 

Kanawha  County.    Reyersed  in  Part,  and,  in  Part,  Modified  and 

Affirmed. 
Poffenbarger,  Judge. 

STLIiABUS. 

1.  There  is  no  dilference  between  courts  of  law  and  courts  of 
equitr,  in  respect  to  their  inability  to  entertain  a  proceeding  against 
the  state. 

8.  Interest  on  the  part  of  the  etate,  in  the  subject  matter  of  a 
suit  to  which  it  is  not  a  formal  party  upon  the  record,  must  be  imme- 
diate and  direct,  not  merely  Incidental  or  consequental,  to  bring  sudi 
suit  within  the  inhibition  of  sec.  85  of  Art  VI  of  the  Constitution,  de- 
claring The  State  of  West  Virginia  shall  never  be  made  defendant  in 
any  court  of  law  or  eQulty." 

8.    The  Interest  of  the  state  in  the  penalties,  prescribed  by  a  sta- 
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t^te,  limiting  the  charges  of  railroad  companies  for  transportation  of 
passengers,  does  not  constitute  an  immediate  and  direct  interest  in  a 
suit  broofl^t  by  a  railroad  company  to  haye  such  statute  declared  un- 
constitutional and  TOid.    It  is  sequential  and  direct. 

4.  In  such  a  suit,  the  real  issue  is  whether  the  complainant  is 
entitled  to  charge  a  higher  rate  than  that  prescribed,  and  amounts  to 
a  controversy  between  citisens  oyer  the  validity  of  a  law,  analogous 
to  that  which  arises  on  a  writ  of  habeas  carptu. 

5.  On  an  issue  between  a  citisen  and  an  officer,  inyolving  the  con- 
stitutlonary  of  a  law,  the  state,  considered  an  ideal,  intangible  per- 
son, as  contradistinguished  from  the  state  goyemment,  its  agent, 
emment  equally  within  the  protection  of  the  organic  law  and  not  fa- 
ej-nment  eqqually  within  the  protection  of  the  organic  law  and  not  fa' 
yoring  either  as  against  the  other. 

6.  The  officers  of  a  state  act  in  a  representative  capacity  and  bind 
it  by  their  acts  only  in  those  instances  in  which  they  have  atithority, 
the  law  under  which  they  act  constituting  their  power  of  attorney; 
and,  when,  for  any  reason,  such  law  is  void,  the  act  done  under  it  is 
likewise  void  and  amounts  to  no  more  than  an  individual  wrong  and 
trsspaas. 

7.  A  suit  against  an  officer,  acting,  or  threatning  to  act,  under 
an  unconstitutional  statute,  with  the  enforcement  of  wbich  he  is 
diarged,  is  a  suit  against  him  in  his  individual  capacity,  as  for  a 
wrong  done  by  him,  nad  not  a  suit  against  the  state,  unless  it 
directly  involves  a  contract  right  or  liability  on  the  part  of  the  state 
government  or  property  bekmging  to  it  or  in  its  custody 

8.  It  is  no  objection  to  the  remedy  in  such  case,  that  the  statute. 
the  application  of  which  in  the  particular  case  is  sought  to  be  prevent- 
ed, is  not  void  on  its  face,  but  is  complained  of  only  because  its  opera- 
tion in  the  particular  instance  worlcs  a  violation  of  a  constitutional 
right 

•.  Nor  is  It  material  that  the  officer's  color  of  authority  for  the 
enforcement  of  the  act  is  found,  not  in  it,  but  in  the  common  law  or 
some  other  statute.  That  he  has  some  connection  with  the  enforcement 
of  the  act  is  the  important  and  material  fact,  whatever  its  source  or 
origin  may  be. 

10.  Unconstitutionality  of  the  act  is  not  alone  sufficient  to  con- 
fer jurisdiction  of  such  a  suit  or  proceeding  in  equity.  To  this  there 
must  be  added,  for  such  purpose,  some  right  or  injury,  respecting  the 
person  or  property,  not  adequately  remediable  by  any  proceeding  at 
law. 

11.  When  the  two  grounds  for  relief.  Just  mentioned,  exist,  the 
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remedy  in  equity  is  not  precluded,  thou^  it  inTolTet  reetraint,  Iff 
Injunction,  of  a  criminal  proeeedina. 

11.  Under  euch  cireumetancee,  restraint  of  a  criminal  proceeding 
is  merely  incidental  to  adequate  protection  of  a  personal  or  property 
right,  and  is  not  founded  upon  the  mere  illegality  of  such  proceeding. 
Its  chief  object  being  the  maintenance  and  protection  of  such  right,  the 
bill  is  not  one  merely  to  enjoin  such  a  proceeding. 

18.  A  wrong,  attcmted  by  an  officer  under  color  of  a  yoid  statute, 
will  be  enjitoed  as  readily  as  one  attempted  by  a  private  person  in 
Tlolation  of  law  and  without  color  of  office,  if  sufficient  grounds  for  in- 
junction, under  the  rules  and  principles  goyeming  the  subject,  are 
shown.  Both  acts  are  trespasses,  though  the  former  is  analogous  to 
tyranny  and  the  latter  a  mere  personal  act 

14.  In  ignoring  an  unconstitutional  statute,  limiting  its  charges 
for  transportation  of  passengers,  and  appealing  to  a  court  of  equity 
tor  protection  against  criminal  proceedings  to  compel  compliance  there- 
with, a  railroad  company  relies,  in  part,  upon  the  legal  principle,  al- 
lowing an  injured  person,  under  some  circumstances,  to  redress,  by 
his  own  hands,  the  wrong  done  him. 

16.  In  form,  a  bill  filed  for  such  purpose  is  a  pure  bill  of  injunc- 
tion, not  ancillary  to  any  other  suit  or  other  direct  relief  sought  by 
it,  but  ancillary  to  a  proceeding  out  of  court.  Neyertheless  its  real  and 
substantial  purpose  is  the  determination  of  the  validity  of  the  statute, 
indirect  determination  thereof  arising  exnecce$9U<Ue  from  lackof  any 
adequate  form  of  direct  adjudication  upon  the  question. 

1€.  There  being  no  form  of  action  at  law,  i^^prppHate  to  the  pro- 
tection of  possession  and  enjoyment  of  property  by  the  owner  thereof, 
and  damages  and  criminal  penalties  for  trespass^  being  inadequate, 
when  recoverable  and  enfordble,  injunction  is  the  proper  remedy 
therefor. 

17.  Neither  physical  destruction  nor  injury  of  pr<q;»erty,  nor  total 
deprivation  of  the  use  and  enjoyment  thereof,  is  a  Hne  qua  non  to 
Judicial  remedy,  if  wrongful.  An  unlawful  and  injurious  restraint 
upon  the  use  and  enjoyment  thereof  in  any  form,  being  in  law  a  de- 
privation of  property  pro  tanto,  suffices. 

18.  A  statute,  imposing  a  limit  upon  the  rates  to  be  charged  by 
a  public  service  corporation  differs  in  nature  from  many  others  in 
that  it  relates  to  the  use  of  private  property,  and  there  is  a  constitu* 
tlonal  limit  on  the  powers  of  the  legislature^  respecting  the  same^ 
dependent  upon  a  question  of  feet 

18.    A  proceeding  for  the  relief  of  a  public  service  corporation 
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UliCtf  ICflitatlTe  ntttmist  upon  lit  ^liarfM  nuiy  be  prosecuted 
by  sach  eorporatioii  In  lit  own  name. 

50.  TkoQCk  tbe  pnbUc  has  an  Intereet  In  the  nee  of  private  pro- 
perty, deroted  to  a  pnUlc  aenioe,  aa  In  the  caae  of  a  railroad,  and 
Hm  leglilatore  may,  hf  statute,  limit  the  oharges  for  such  service. 
It  cannot  reduce  them  bdow  the  point  of  fair  and  reasonaMe  remun- 
eration for  the  service  rendered. 

51.  Legislative  reduction  of  such  charges  so  as  to  prevent  the 
earning  of  such  remuneration  amounts  to  a  taking  of  private  property 
for  publico  use,  without  compensation  to  the  owner  thereof,  and  a 
rate  r^ulatlng  statute,  so  operating.  Is  void.  In  so  far  as  It  has  effect, 
being  In  conflict  with  sec.  10  of  Art  III  of  the  Constitution  of  this 
state  and  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States,  Inhibiting  deprivation  of  property  without  due  process  of  law, 
and  also  wlHi  the  equality  clause  of  said  amendment 

22.  A  public  service  corporation  Is  entitled  to  a  judicial  Inquiry 
as  to  whether.  In  point  of  tect,  a  rate  regulating  statute  Is  confisca- 
tory, and.  If  the  legislature  has  failed  to  prescribe  or  designate  a  mode 
of  determlng  such  question,  the  party  aggrieved  may  invoke  any  ap- 
propriate reme4r  therefor  In  law  or  equity. 

28.  If  penalties  are  prescribed  in  such  a  statute  as  a  sanction 
for  the  due  enforcement  thereof,  and  the  persons  and  corporations 
agected  thereby  are  not  expressly  or  Impliedly  excepted  from  the 
operation  of  the  penal  clause,  pending  such  Judicial  inquiry,  and  the 
penalties  are  so  heavy  and  severe  as  to  expose  such  persons  or  corpora- 
ttona  to  great  risk  of  loss  In  proescutlng  such  inquiry,  the  entire  sta- 
tute Is  void  on  Its  face  in  so  far  as  It  so  interferes,  unless  the  penal 
dauae  Is  separaUe  from  the  rate  prescribing  clause,  In  which  case 
the  former  Is  void  to  the  extent  aforesaid. 

24.  A  statute,  so  obstructing  resort  to  the  courts  for  inquiry  as 
to  a  fact,  limiting  the  power  of  the  legislature,  respecting  the  subject 
matter  thereot  would  conflict  with  sec  17  of  Art  III  of  the  Consti- 
tution of  this  state,  declaring  "The  courts  of  this  state  shall  be  open, 
and  every  person,  for  an  Injury  done  to  him.  In  his  person,  property 
or  reputation,  shall  have  remedy  by  due  course  of  law;  and  Justice 
shall  be  administered  without  sale,  denial  or  delay",  and  also  with 
the  Fourteenth  Amendment  to  the  Constitution  of  the  United  States, 
guaranteeing  to  all  persons  the  equal  protection  of  the  law. 

25.  While  obeying  such  a  statute,  without  question,  or  merely 
violating  It,  by  exacting  higher  rates  than  It  allows,  such  corporation 
wi^tytt^tna  the  statute  of  condition,  upon  which  the  legislature  Intend- 
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ed  the  penal  claoBe  to  operate.  In  the  absence  of  a  different  Intent 
expressed  in  the  statute. 

26.  By  the  Institution  of  a  suit  to  determine  whether  such  a 
statute  Is  confiscatory  in  its  operation  In  a  particular  case,  such  cor- 
poration alters  Its  status  from  that  of  a  mere  corporation,  engaged 
in  the  public  senrice,  to  that  of  a  contestant  of  the  legislatlye  claim 
of  right  to  take  Its  property  without  due  process  of  law;  and  in  the 
absence  of  expression  of  intent  to  the  contrary,  it  is  presumed  the 
legislature  did  not  intend  to  affect,  or  interfere  with,  the  assumption 
maintenance  of  such  status,  nor  to  legislate  upon  the  subject  of  such 
remedy;  and  the  penal  clause  of  such  a  statute,  silent  on  the  subject 
of  remedy,  has  no  application,  while  a  suit  is  pending,  in  good  faith, 
for  the  determination  of  such  question. 

27.  In  determining  the  meaning  of  a  statute.  It  will  be  presumed, 
in  the  absence  of  words  therein,  specifically  indicating  the  contrary, 
that  the  legislature  did  not  intend  to  innovate  upon,  unsettle,  disregard, 
alter  or  violate, (1)  the  common  law;  (2)  a  general  statute  or  ssrstem 
of  statutory  provisions,  the  entire  subject  natter  of  which  is  not  dir- 
ectly or  necessarily  involved  in  the  act;  (3)  a  right  or  exception  based 
upon  settled  public  policy;  (4)  the  constitution  of  the  state;  nor  (5) 
the  Constitution  of  the  United  States. 

28.  It  is  the  duty  of  a  court  to  restrain  the  operation  of  a  statute 
within  narrower  limits  than  its  words  import.  If  the  court  is  satis- 
fied that  the  literal  meaning  of  its  language  would  extend  to  cases 
which  the  legislature  never  designed  to  include  in  it. 

29.  Courts  will  never  impute  to  the  legislature  intent  to  contra- 
vene the  constitution  of  either  the  state  or  the  United  States,  by  con- 
struing a  statute  so  as  to  make  it  unconstitutional,  if  such  construc- 
tion can  be  avoided,  consistently  with  law,  in  giving  effect  to  the 
statute,  and  this  can  always  be  done,  if  the  purpose  of  the  act  is  not 
beyond  legislative  gower,  in  whole  or  in  part,  and  there  is  no  language 
in  it  expressive  of  specific  intent  to  violate  the  organic  law. 

30.  Covering  only  a  part  of  the  subject  of  railway  rate  legisla- 
tion, Chapter  41  of  the  Acts  of  1907  does  not  wholly  repeal  former 
legislation,  relating  to  the  same  subject,  either  by  Implication  or  ex- 
press provision.  It  impliedly  amends  Chapter  227  of  the  Acts  of  1872-3, 
as  amended  by  Chapter  42  of  the  Acts  of  1885,  repealing  such  former 
legislation  only  so  far  as  it  is  clearly  inconsistent  therewith. 

31.  For  the  purposes  of  Chapter  227  of  the  Acts  of  1872-8,  as  well 
as  Chapter  41  of  the  Acts  of  1907,  two  railroads,  operated  In  connec- 
tion with  one  another,  under  a  lease  of  one  by  the  other,  or  otherwise, 
constitute  a  single  railroad. 
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82.  Chapter  41  of  the  Acts  of  1907  divides  steam  railroads  into 
two  classes  for  the  purpose  of  passenger  rate  regulation,  subjecting  all 
railroads,  as  aboye  deHned,  fifty  miles  long  and  oyer,  to  a  limit  of  two 
cents  per  mile,  in  the  case  of  adults,  with  trivial  exceptions,  and  leav- 
ing all  others  subject  to  the  former  legislation,  applicable  to  them  at 
the  date  of  the  passage  of  said  act 

33.  The  proviso  in  said  Chapter  41  of  the  Acts  of  1907,  saying 
"Nothing  in  this  act  shall  apply  to  any  railroad  in  this  state  under  fifty 
miles  in  length  and  not  a  part  of,  or  under  the  control,  management 
or  operation  of  any  other  railroad,  over  fifty  miles  length,  operating 
wholly  or  in  part  in  the  state",  is  construed  as  meaning  the  same  as 
if  it  had  said  'Nothing  in  this  act  shall  apply  to  any  railroad  in  this 
state  under  fifty  miles  in  length  and  not  a  part  of,  or  under  the  con- 
trol, management  or  operation  of  any  other  railroad,  whose  entire 
length  is  over  fifty  miles." 

34.  The  words,  "under  the  control,  management  or  operation," 
are  used  in  the  appositive,  not  the  alernative,  sense,  and  mean  the 
same  as  the  words,  "a  part  of". 

35.  A  railroad  owned,  controlled  or  operated  by  another,  but 
not  connecting  therewith,  is  not  a  part  thereof. 

36.  In  construing  a  statute,  amending  existing  law  by  impli- 
cation, such  existing  legislation  is  to  be  considered  not  only  as  an 
act  in  pari  materia,  but  also  as  a  live,  operative  and  efPective  law,  in 
so  far  as  it  is  not  repealed,  determining,  in  part,  the  meaning  of  the 
new  provision  by  its  force  and  effect  for  both  must  stand  and  operate 
together  as  far  as  possible. 

37.  Legislative  classification  of  railroads,  according  to  the  length 
of  the  line  of  the  road,  treating  connecting  roads,  operated  under  one 
management,  as  a  single  road,  for  the  purpose  of  rate  regulation,  is 
founded  upon  substantial  difTerences,  having  direct  and  Just  relation 
to  the  purposes  of  the  legislation,  and  is  not  in  confiict  with  the  clause 
of  the  Fourteenth  Amendment  to  the  Constitution  of  the  United  States, 
guaranteeing  to  all  persons  the  equal  protection  of  the  laws,  when  the 
rates  prescribed  by  it,  apply  a  like  to  all  roads  of  the  same  class. 

88.  Subjection  of  one  class  of  railroads  to  an  infiexible  passen- 
ger rate,  and  another  class  to  a  variable  one,  based  on  annual  gross 
earnings,  does  not  work  discrimination,  invalidating  the  law  under 
«dd  oonstltntional  amendment. 

89.  Failure  to  regulate  charges  of  railroads  under  six  miles  in 
length  and  electric  lines  and  street  railways,  otherwise  than  by  the 
inhibition  of  unreasonable  charges,  does  not  invalidate  railroad  rate 
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leglBlatlim,  applicable  to  iteain  railroads  and  unimpeachable  upon  any 
other  ground. 

40.  Chapter  41  of  the  Acts  of  1907  is,  in  all  respects,  yslid  on 
its  face. 

41.  In  respect  to  their  operation  in  any  particular  case»  railroad 
rate  statutes  are  presumed  to  be  valid,  and  the  burden  of  showing 
the  contrary  is  upon  a  railroad  company  asserting  it 

42.  Since  a  suit  to  have  a  statute  declared  confiscatory  in  its 
effect  upon  the  complainant's  business  interferes  with  the  c^eratioa 
of  a  legislative  act,  and  all  the  facts,  bearing  upon  the  issue,  are  within 
the  knowledge  of  the  complaniant,  no  bill  for  such  purpose  should  be 
entertained  nor  any  injunction  awarded,  except  upon  the  showing  of 
a  strong  and  complete  pr^sta  facie  case. 

44.  Ordinarily,  the  right  to  the  rate  of  returns,  generally  realised 
upon  similar  investment  in  the  locality  of  the  one  under  considemtion 
in  any  given  case,  is  deemed  reasonable  and  fair  and  guaranteed  to 
the  investor,  if  he  can  earn  it,  and  the  rate  is  allowed  upon  the  amount 
actually  invested  in  good  faith,  fictitious  valuations,  indicated  by 
over  issues  of  stoclcs  and  bonds,  not  representing  actual  money,  being 
rejected. 

44.  Under  exceptional  and  peculiar  circumstances,  what  would 
ordinarily  be  a  reasonable  rate  of  profit  on  the  entire  investment  is 
disallowed,  as  being  more  than  the  service  is  worth  to  the  public  and 
therefore  unjust  to  It. 

45.  A  bill,  filed  by  a  railroad,  charging  an  absolute  loss  on  the 
transportation  of  passengers,  occasioned  by  the  operation  of  the  sta- 
tute, and  less  than  a  reasonable  return  for  the  entire  service  rendered 
by  it,  verified  by  an  oath  and  accompanied  by  statements,  showing 
in  detail  the  gross  income,  expenses  and  net  earings,  sworn  to  and 
sustaining  the  allegations  of  the  bill  proper,  is  sufficient  as  a  bill  to 
invalidate  a  rate  regulating  statute. 

46.  A  statutory  passenger  rate,  so  low  as  to  forbid  the  eamig 
of  reasonable  comensation  for  carrying  passengers,  and  thus  contri- 
bute to  insufficiency  of  net  income  on  the  entire  traffic  of  the  road 
to  comply  with  the  constitional  guarantee  of  right  to  a  fair  return 
on  the  investment,  is  confiscatory  in  its  operation  and  effect  upon 
such  road  and  void. 

47.  That  a  new  railroad  was  built  without  expectation  of  an  im- 
mediate realization  of  a  fair  return  on  the  investment  is  not  a  circum- 
stance. Justifying  disallowance  of  such  return,  if  it  can  be  earned 
without  exaction  of  unreasonable  rates. 

48.  Bamings  of  a  railroad  company,  applied  to  the  purchase  of 
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•ddltlona]  equipment,  ezteniion  of  its  lines  and  other  lmpTOT«mente» 
miiBt  be  regarded  as  a  part  of  Its  net  earnings  upon  an  Inquiry  as  to 
whether  a  rate  statute  is  confiscatory. 

49.  A  decree,  enjoining  the  enforcement  of  a  rate  statute  as 
oonflscatory,  should  contain  a  clause  saving  to  the  defendant  the  right 
to  proceed  at  any  time  in  the  future,  in  any  appropriate  way,  to  obtain 
a  vacation  thereof,  if,  under  altered  conditions,  it  is  no  longer  con- 
llacatory. 


BANK  OF  WILLIAMSON  ▼.  IficDOWSLL  GOUTY  BANK. 

Mingo  County.    AiBrmed. 
Poffenbarger,  Judge. 

8TLLABU8. 

1.  It  the  drawee  of  a  forged  check  or  bill  of  exchange  pay  it  to 
a  htma  fide  holder,  who  is  without  fault,  he  cannot  recover  the  money 
from  the  person  to  whom  payment  was  made. 

2.  In  the  absence  of  negllgMice  or  misconduct  on  the  part  of  the 
holder  of  the  forged  paper,  contributing  to  the  fraud  by  which  the 
person  on  whom  it  purports  to  be  a  check  or  acceptance  is  induced  to 
part  with  money  on  the  faith  of  it,  such  person  must  determine  at  his 
peril  whether  the  signature  is  genuine. 

3.  The  immunity  so  accorded  the  holder  being  an  exception  from 
the  general  rule  of  law,  allowing  recovery  of  money  paid  under  a 
atntoal  mistake  of  fact,  does  not  extend  to  one  who  has  omitted  some 
precautionary  act  or  duty,  usual  and  customary  among  bankers. 

4.  In  taking  a  forged  check  from  an  unknown  person,  for  col- 
lection, without  inquiry  as  to  his  identity,  and  forwarding  it  for  col- 
lection, after  having  taken  the  endorsement  thereon  of  the  reputed 
payee  and  placed  its  own  unrestricted  endorsement  on  the  same,  a 
bank  omits  a  precautionary  duty  which  the  law  merchant  devolves 
upon  it  for  the  protction  of  the  signature  of  the  drawee,  and  makes  a 
warant  of  the  genuineness  of  the  signature  of  the  payee,  which  it  can- 
not afterwards  deny;  wherefore,  it  is  liable  to  the  drawee  for  the 
money  paid  on  the  check  by  the  latter  in  ignorance  of  the  forgery, 
unless  the  latter,  by  omitting  some  duty,  resting  upon  it,  is  likewise 
in  ftralt 

6.    If,  in  such  case,  both  parties  have  been  guilty  of  negligence. 
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the  drawee,  In  fadling  to  have  in  its  poesesaion  any  meaas  of  testing 
the  gennineneea  of  the  signature  of  the  drawer,  and  the  paying  bank, 
in  failing  to  have  the  iMiyee  identified,  when  he  is  unknown,  the  former 
cannot  recover  of  the  latter. 


SCOTT  ft  WOODRUFF  v.  HUGHES. 

Marshall  County.    Judgment  Affirmed. 
Brannon,  Judge 

STIjLABUS. 

1.  If  a  vacation  order  by  the  Judge  does  not  show  that  a  bill  of 
exceptions  was  signed  within  thirty  days  after  the  dose  of  the  term 
at  which  Judgment  was  rendered,  the  court  will  read  the  order  of  the 
circuit  court  showing  the  date  of  the  close  of  the  term. 

8.  Under  the  agreement  iuYolved  in  this  case  it  was  not  the  bind- 
ing duty  of  Scott  ft  Woddniff  to  remove  liens,  but  Hughes  had  the 
right  to  do  so,  out  of  purchase  money  in  his  hands  going  to  the  land- 
owners, if  they  would  consent,  and  'if  they  would  not,  then  to  remove 
the  liens  out  of  money  in  his  hands  going  to  the  landowners  and 
charge  it  to  them,  and  Hughes  failing  to  do  so,  and  letting  the  options 
lapse  from  time,  Hughes  must  answer  to  Scott  ft  Woodruff  for  the 
amount  stipulated  to  be  paid  them  by  Hughes. 

8.  The  admission  of  improper  evidence  is  not  cause  for  reversal 
if  it  is  immaterial  in  the  decision  of  the  case. 


McSWBGIN  V.  HOWARD. 

Hancock  County.    Decree  Affirmed. 
Brannon,  Judge 

SYLLABUS. 

Decree  of  sale  held  not  erroneous. 
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8inTH  V.  ATLAS  POCAHONTAS  COAL  COMPANY. 

McDowell  County.    Reyened. 
Verdict  set  Aside,  and  new  trial  Awarded. 
Miller,  President 

STLLABUS. 

1.  The  allegation  in  a  declaration  on  a  contract  to  dig  and  mine 
coal,  that  defendant  instructed,  ordered  and  demanded  plaintiff  to 
cease,  and  stopped  him  from  further  mining  and  delivering  said  coal, 
sufficiently  ayers  a  branch  of  the  contract  by  defendant  amounting 
to  a  renunciation  and  repudiation  of  the  contract  by  him,  excusing 
further  performance  thereof  by  plaintiff,  and  giving  him  right  of 
action  against  defendant  as  for  a  branch  thereot 

2.  Where  the  evidence  Justifies  it  the  trial  court  may  properly 
Instruct  the  Jury,  "that  where  one  sues  for  the  profits  on  a  contract 
which  he  was  prevented  from  fulfilling  by  the  other  party,  without 
ftolt  on  his  part  he  is  entitled  to  recover  the  full  contract  price  less 
the  expense  of  fulfliUing  the  contract  "and"  that  the  plaintiff  in  such 
case  is  not  bound  to  prove  what  his  profits  would  have  been  with 
absolute  certainty,  but  only  with  such  reasonable  certainty  as  will 
satisfy  a  Jury  as  to  the  reasonableness  of  his  demand,  and  that  remote 
and  doubtful  contingencies  are  insufficient  to  destroy  the  reasonable 
certainty  of  such  demand." 

5.  In  an  action  for  damages  for  loss  of  profits  due  to  a  breach  of 
contract  by  defendant  if  sufficient  facts  and  data  be  shown  in  evidence 
from  which  the  Jury  may  with  reasonable  certainty  find  substantial 
damages,  the  Jury  should  not  be  limited  by  instructions  to  a  finding 
of  mere  nominal  damages. 

4.  If  in  such  a  suit  the  contract  alleged  and  proven  does  not 
require  that  the  work  to  be  done  by  the  Jlaintiff  under  the  contract  was 
to  be  done  in  any  particular  manner,  an  instruction  telling  the  Jury 
among  other  things  that  plaintiff  must  show  "how  the  work  there- 
under  wa$  to  he  done,  and  unless  the  plaintiff  has  proven  these  things 
to  your  satisfoction  by  preponderance  of  the  evidence  you  shall  find 
for  the  defendant  "was  erronous,  the  words  above  italicised  being 
calculated  to  mislead  and  deceive  the  Jury,  and  should  either  have 
been  modified  or  rejected. 

6.  A  mere  proposal  by  plaintiff  amounting  to  a  proposition  of 
compromise  of  a  claim  for  damages  for  breach  of  contract,  unaccepted 
by  defendant  will  not  stop  or  bar  him  of  his  right  of  action  against 
defendant 
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SHURTLEPF  ▼.  RIGHT.  ADITR,  BT  AL. 

Barbour  Goimty.    Afflrmed. 
HUler,  President 

STLLABUa 

1.  A  creditor  mMj  maliitaiii  a  MU  against  an  administrator  and 
the  widow  and  heirs  of  a  decedent,  for  discoTery  of  assets,  settlement 
of  the  administration  accounts,  and  in  defSault  of  personal  assets,  to 
subject  to  the  payment  of  his  debt  land  conrejed  bj  decedent  In  his 
Ufe  time  to  children.  In  consideration  of  love  and  affection,  maln- 
tenanoe  and  su^ort,  and  at  the  death  of  the  surrlTing  grantor  to 
pay  stipulated  sums  to  other  heirs. 

S.  Where  such  biU  charges  the  making,  execution  and  deUverj 
by  decedent  to  plalntllf  of  the  note  sued  on,  non-payment  of  this  prin- 
cipal and  intereit  thereof,  and  that  the  ssme  remains  whc^  due  aUd 
unp4id,  the  answer  of  defendants  that  said  allegation  may  be  true, 
thou^  not  admitted  by  them  to  be  true,  and  that  it  may  also  be 
true  as  alleged  that  no  part  of  said  note  or  Interest  has  been  paM, 
but  calling  for  full  proof,  does  not  within  the  meaning  of  section  MM, 
Oode  1906,  amount  to  a  denial  calling  for  further  proof  by  plaintiff 
of  the  allegations  of  his  bllL 

3.  Point  1  of  the  syllabus  In  MeU  y.  Patton,  es  W.  Ya.  4tt,  ro- 
alllrmed. 


GARRETT  BT  ALSH.  ▼.  SOUTH  PBNN  Ott.  COMPANY. 

Harrison  County.    Reversed,  and  new  trial  Awarded. 
MUler,  President 

ffYIXABUS. 

1.  A  deed  granting  and  oonyeying  to  grantee  one  sixteenth  of  the 
oil  and  gas  in  and  under  a  tract  of  land,  contains  this  further  pro- 
Tlslon:  *The  grant  is  sublect  nerertheless  to  any  rights  now  otM^ 
ing  to  the  lessee,  by  yirtue  of  the  lease  heretofore  given  on  said  land 
for  oil  ahd  gas;  but  if  said  lease  has  expired,  or  become  void,  or 
shall  hereafter  expire  or  become  void,  or  if  no  stKh  lease  ever 
existed;  said  grantee  diall  have  and  is  hereby  granted,  all  th#  rights 
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and  privileges  of  drllUng  and  operating  on  lald  land»  U^roduee,  atore 
and  remove  the  aald  oil  and  gas  necessary  and  usual  granted  to  tlM 
lessee  In  an  oU  and  gas  lease."  Gonstmed,  In  connection  with  other 
proTlBlons,  to  convey  not  only  a  one  sixteenth  of  all  the  oil  and  gas, 
bat,  suhject  to  the  prior  lease  referred  to,  to  be  a  lease  ot  said  land 
to  goarantee  for  oil  and  gas  purposes,  with  ezdnsive  rii^ts,  reserv- 
ing the  usualroyalty.  and  with  covenants  and  agreements  nsuallj  con- 
tained in  an  ordinary  lease  for  oil  and  gas  purposes. 

2.  Parol  admission  or  dedarations  are  not  sufllclent  to  divest 
legal  UUe  and  Interest  in  land. 

5.  The  only  equitable  defense  available  in  ejectment  in  this  state 
are  those  prescribed  by  sections  8356  and  8866,  Code  1806,  in  suits 
oy  vendor  against  vendee,  or  mortgagor  against  mortgagee,  and  upon 
notice  served  as  prescribed  by  section  8867  of  s|dd  Code. 

4.  Where  a  Mil  does  not  ttate  a  cause  of  action  constituting  a 
common  basis  upon  which  the  ris^ta  of  co-defendanta  depend,  and 
prays  for  no  relief  in  their  behalf;  and  there  have  been  no  pleadlaipi 
between  co^etaidants  putting  their  ris^ts  in  Issue,  and  no  decree 
adjudicating  the  same,  a  derree  adjudicating  the  rights  of  plalnttff 
only,  though  the  bill  may  disclaim  any  rights  against  one  of  said  co- 
defendants,  will  not  estop  or  bar  another  co^efendant  in  subsequent 
suit  against  the  one  in  whose  favor  such  disclaimer  was  made,  involv- 
ing rii^ts  not  adjudicated  by  said  decree. 

6.  Taking  of  a  new  lease  for  oil  and  gas  by  one  of  the  two  lessees 
in  aprior  deed  or  lease,  granting  to  him  without  reservation  or  limita- 
tion the  Tigbt  and  the  exclusive  ria^t  to  enter  and  bore  for  oil  and 
gas,  is  equivalent  to  a  surrender  and  abandonment  by  him  of  all 
his  rights  and  interest  under  the  former  lease;  and  his  assignment 
of  the  new  lease  will  invest  in  his  assignee  all  his  rii^ts  as  lessee 
under  either  of  said  leases,  and  estop  and  bar  him  of  an  right  of 
action  as  co-lessee  in  the  first  lease  against  his  assignee,  or  any  sub- 
sequent assignee  of  such  new  lease. 

6.  In  an  action  of  ejectment,  in  which  plaintiff,  to  show  ria^t 
and  title  relies  on  an  oil  and  gas  lease,  the  surrender  and  abandon- 
ment thereof  by  him  are  available  as  defenses;  and  whether  there 
has  been  such  surrender  or  abandoment  is  a  question  of  intention  to 
be  determined  by  the  Jury  from  all  the  acts  and  conduct  of  the  parties 
in  relation  thereto,  and  which  may  be  shown  in  evidence  to  the  Jury 
hnder  the  plea  of  not  gull^. 

7.  The  provision  of  section  8868,  Code  1806,  rdatlng  to  ejeet- 
ment,  that  if  *^e  Jury  be  of  opinion  for  the  plaintUTs  or  any  of 
them  the  verdict  shall  be  for  the  plalntiflli,  or   such   of  them   as 
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appear  to  haye  right  to  the  poeeenioii  of  the  prendMe,  or  anj  part 
thereof,  etc/'  doee  not  anthorlie  lach  finding  in  fiiTor  of  one  of  more 
of  MTeral  Joint  plaintiff^  nnlen^  as  provided  Ij  eection  8846,  the 
declaration  contains  a  i^argte  count  therefor. 


KBDmSDT  ▼•  HOLT. 

Tajlor  Ckrantj.    Writ  at  Prohibition  Refneed. 
Brannon,  Judge 

STUiABUS. 
• 
1.    A  writ  of  prohibition  doee  no  lie  against  an  execution  for 
costs  awarded  by  a  circuit  couK  on  a  motion  to  ouash  an  ezecuticA, 
the  circuit  court  haying  lawful  jurisdiction  of  such  motion. 

8.  Where  the  proceeding  is  of  such  nature  ss  to  forbid  a  writ  of 
prohibition  when  the  amount  is  oyer  |100,  the  fset  that  It  is  less  in 
MBOunt  will  not  give  pnMbition  in  a  proceeeding  <tf  Uke  nature. 


Robinson,  President    Absent: 

ARMSTRONG.  BT  AL.  y.  1CARTI.AND  COAL  CO.,  BT  ALa 

Taylor  Couty.    Iflodilled  end  Affirmed. 
Miller,  Judge. 

SYLLABUS. 

1.  As  an  exception  to  the  general  rule,  a  contract  for  the  sale 
of  land,  signed  by  the  yendee  only,  may  in  a  proper  case  be  i^ecill- 
aUy  enforced  at  the  suit  of  the  yendor. 

8.  If  an  agent  be  authorised  to  sell  land  it  is  not  necessary  that 
his  authority  to  sell  be  in  writing. 

8.  If  the  principal  in  ratifying  and  approying  a  contract  by  his 
agent,  for  the  sale  and  purchase  of  a  certain  yeln  of  stratum  of  coal 
and  mining  rights,  modify  the  terms  thereof,  and  with  knowledge 
thereof,  the  yendee  finally  accepts  the  contract  without  objection 
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th«r«to  he  will  be  regmrded  as  haviiis  mcoeded  to  tlie  modlltoatlon  and 
will  be  bound  b7  the  contract  as  modified. 

4.  An  option  contract  tor  the  sale  and  irarchaoe  of  a  certain 
Teln  of  stratum  of  coal  and  mining  rl^ts,  calling  tor  final  acceptance 
tqr  a  day  specified,  gave  the  Tcndee  the  right  thereafter  to  arbitrarily 
object  to  the  quality  of  the  coal»  the  character  or  location  of  the 
sur<iace»  or  to  any  title  or  conyeyance»  or  the  terms  of  mining  rights, 
and  If  the  Tendors  were  unable  or  unwUlng  to  remore  the  same,  the 
rli^t  to  either  party  to  rescind  the  scale:  Held,  that  after  such  final 
aeoeptanoe  by  the  yendee^  InTestlgatUm  of  the  coal,  coal  beds,  surface 
and  mining  rights,  and  final  election  to  take  the  property  agreeably  to 
the  terms  ct  the  ccmtract,  and  calling  for  abstract  of  title,  deed,  ete., 
the  vendee  thereby  waived  the  right  to  interpose  any  such  arbitrary 
oliileetloiis,  and  that  upon  tmder  of  abstraoto  of  title  and  deed  giving 
good  title  and  reasonable  and  adequate  mining  rights,  the  vendmr  was 
esEtttled  to  specify  execution  of  the  contract 

6.  When  at  the  time  of  the  contract  tor  the  sale  and  purchase 
of  land  the  purchaser  has  knowledge  at  the  location  of  the  title,  and 
that  the  vendor  Is  not  the  owner,  but  represents  the  owner  as  agent, 
and  depends  tor  performance  of  the  contract  on  procuring  the  deed, 
the  ratification  and  approval  of  the  owners;  and  with  the  fnither 
imowledge  that  the  vendor  has  procured  such  ratification,  and  that  he 
and  his  principals  are  proceeding  In  good  fhlth  In  the  performance  ot 
the  contract,  there  Is  no  such  lack  of  mutuality  of  contract  as  will 
excuse  specific  performance  thereof  by  the  vendee. 

6.  When  the  vendee  In  such  an  option  for  the  sale  and  purchase 
of  coal  and  mining  rights,  after  Investigation  of  the  character  of  the 
eoal  and  mining  rl^te  as  contemplated  by  the  contract,  notified  the 
vendor  In  writing  <tf  his  final  election  to  take  the  pMHwrty,  waiving 
thereby  the  right  to  make  such  arbitrary  objections  thereto,  and  the 
right  to  resdnd  and  cancel  the  contract,  specific  execution  of  the 
contract  by  him  may  be  decreed.  If  the  vendor,  at  the  time  when  by 
the  contract  <nr  the  equity  <tf  the  caes  he  Is  required  to  do  so.  Is 
able  to  convey  a  good  title  to  the  coal,  and  tenders  a  deed,  granting 
the  same  and  at  least  reasonable  and  adequate  mining  righto  spedfie 
perfkvrmance  of  the  contract  will  be  decreed,  though  the  mining  rii^te 
owned  and  appertaining  to  the  coal  under  such  tract  described  be  not 
in  an  req^ecto  uniform. 

7.  Where  under  such  a  contract  the  purchaser  with  knowledge 
of  the  charter  of  the  mining  right  which  the  vender  owns  and  is 
able  to  convey  finally  electe  to  take  the  property,  and  said  mining 
righto  are  reasonably  adequate  for  the  purposes  of  mining  and  remov* 
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lag  the  coal  conveyed,  and  from  co-terminioiui  tracts,  the  purchaser 
may  not  aa  a  condition  precedent  to  the  execution  of  the  contract,  de- 
mand as  mining  rights  the  rii^t  to  remove  over,  through  and  under 
the  lands  in  which  the  coal  conveyed  is  situated  coal  thereafter  ac- 
quired by  the  purchaser,  the  right  to  make  and  maintain  all  neces- 
sary and  desirable  dumps,  air-ways,  haulage-wasrs,  and  drain-ways 
through  and  upon  the  surface  of  the  land  and  every  part  thereof;  a 
covenant  against  liability  for  subsidence,  or  injuries  occasioned  by 
mining,  removing,  coking,  manufacturing  or  carrying  away  the  coal 
or  products  thereof;  the  grant  of  a  perpetual  easement  of  support  and 
maintenance  of  support  of  the  coal  vein  or  stratum  conveyed  in  its 
then  natural  condition  or  position;  a  covenant  that  in  mining  for  ofl 
or  gas,  wells  shall  not  be  drilled  except  through  the  solid  coal  conveyed, 
and  upon  condition  that  the  purchaser,  his  heirs  or  assigns,  shall  be 
first  p4id  a  ttdr  price  for  the  coal,  not  less  than  one  hundred  feet 
square  necessary  to  protect  each  well,  the  law  of  the  contract  giving 
and  protecting  the  purchaser  in  all  such  rights  which  under  the  con- 
tract he  is  entitled  to  demand. 

8.  A  mere  incumbrance  on  real  estate  which  may  readily  be  re- 
moved and  discharged  out  of  the  purchase  money  is  not  a  bar  to  spe- 
cific execution  of  a  contract  for  the  sale  and  conveyance  thereof. 

9.  It  a  vender  is  able  to  make  the  stipulated  title  at  the  time 
when  by  the  terms  of  his  contract,  or  by  the  equities  of  the  particular 
case,  he  is  required  to  make  conveyance,  in  order  to  entitle  himself  to 
the  consideration,  this  is  sufllclent  to  entitle  him  to  specific  execution, 
though  he  may  not  have  been  in  a  situation  to  perform  the  contract 
literally  at  the  time  he  brought  his  suit 

10.  Though  in  a  suit  for  specific  performance,  the  general  rule  is 
that  If  there  be  doubt  as  to  the  title,  or  defendant  request  it,  the 
court  should  order  a  title  reference,  nevertheless  if  the  parties  have 
taken  all  their  evidence  and  submitted  the  cause  to  the  court  for  final 
adjudication,  without  motion  or  request  for  such  reference  until  after 
the  court  has  pronounced  Its  decision,  and  the  facts  proven  are  suffl- 
elent  to  show  prima  facia  a  good  title  in  the  plaintiff,  the  decree  below 
will  not  be  reversed  here  for  alleged  error  in  overruling  defendant's 
motion  for  such  title  reference,  the  motion  being  then  too  late. 

11.  Bieeptlons  to  depositions  recorded  by  the  officer  taking  the 
same  will,  as  a  general  rule,  be  regarded  as  waived,  unless  brought 
to  the  attention  of  the  court  at  the  hearing  and  the  ruling  of  the  court 
obtained  thereon,  and  unless  the  evidence  excepted  to  be  wholly  in- 
eompetent  it  may  be  given  such  probative  effect  as  without  such  ob- 
jections It  may  be  legally  entitled  to  have. 
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12.  Wher«  by  the  tennt  of  a  contrmct  for  the  sale  and  purchase 
of  a  certain  Teln  or  itratnm  of  coal,  and  mining  rights,  the  purchaser 
is  not  let  into  possession  of  the  property,  except  to  make  preliminary 
Investigations  and  tests,  and  is  not  authorised  to  mine  or  operate  the 
pn^perty  except  upon  compliance  with  all  the  terms  of  the  contract, 
hgr  paying  the  purchase  money  and  obtaining  a  deed,  and  by  the  terms 
of  the  contract  the  purchase  money  is  payable  only  upon  a  tender  of 
the  deed,  the  purchaser  is  not  in  a  suit  against  him  for  specific  per- 
formance chargeable  with  interest  on  the  principal  of  the  purchase 
money  except  from  the  time  of  the  tender  of  a  proper  deed  for  the 
property. 


CONNOLLY  ▼.  BOLLINGER. 

Ritchie  County.    Affirmed. 
Poffenbarger,  Judge. 

9TLLABU8. 

1.  In  a  count  on  a  promise  to  mary  generally  in  a  declaration  in 
assumpsit  for  breach  of  the  contract,  the  dates  of  the  promise  and  re- 
quest for  performance  need  not  be  so  stated  as  to  show  the  lapse  of 
a  reasonable  time  between  them  for  performance.  Being  immaterial 
and  merely  formal,  the  dates  may  be  laid  under  a  videlicet,  and  the 
proof  may  vary  therefrom. 

2.  An  incomplete  instruction,  correct  as  far  as  it  deals  with  its 
subject  matter,  is  perfected  by  the  giving  of  another  for  either  party, 
supplying  the  omitted  matter. 

8.  Indefinite  and  indirect  conversation  between  the  plaintiff  and 
defendant  in  an  action  for  breach  of  a  promise  of  marriage,  capable 
of  being  interpreted  as  relating  to  marriage  and  aided  by  a  course  of 
conduct,  indicatlTe  of  betrothal,  is  sufllcient  to  sustain  a  finding  of  the 
marriage  contract,  without  proof  of  an  express  or  formal  engagement 

4.  Proof  of  indulgence,  by  the  parties  to  a  contract  of  marriage, 
in  illicit  sexual  intercourse  at  the  time  and  place  of  the  making  of  the 
promise,  does  not,  as  matter  of  law,  preclude  a  verdict  in  an  action  for 
breach  of  the  contract 

6.  Though  a  promise  of  marriage,  made  in  consideration  of  the 
allowance  of  illicit  sexual  intercourse,  is  void  for  illegality  and  immor- 
ality of  the  consideration,  what  the  consideration  was  is  a  queston  for 
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the  Jury,  when  the  evidence  concerning  It  U  InconcIoBiTe,  hut  tends  to 
prove  mutual  promises  to  marry,  as  well  as  Immoral  conduct  at  or 
ahout  the  same  time. 

6.  Renunciation  of  a  contract  of  marriage  alters  the  status  of  the 
parties  ip$o  facto  and  a  right  of  action  aaccmes  at  once. 

7.  After  the  Injured  party  in  such  case  has  slgnlfled  Intention  to 
treat  the  contract  as  terminated,  except  for  the  purposes  of  an  action 
for  damages  for  the  hreach  thereof,  hy  the  institution  of  such  an  action* 
a  suhsequent  offer  of  performance  hy  the  other  party  does  not  har 
recovery. 


THE  WEST  VIROINIA  TIMBER  CO.  v.  FERRELL  ET  AL. 

Logan  County.    Reversed;  Judgment  Entered  for  PlalntilT. 
Williams,  Judge. 

STLLABUS. 

1.  If  the  verdict  he  for  plaintiff  In  an  action  of  detinue^  the  de- 
scription of  the  property  must  he  such  as  to  make  it  capable  of  being 
Identified. 

8.  When  the  verdict  is  for  plaintifT,  and  describes  the  property 
not  otherwise  than  "the  property  described  In  his  declaration/'  and 
the  declaration  sufficiently  describes  it,  this  will  supply  the  lack  of 
description  in  the  verdict  and  render  it  valid. 

3.  W.  is  the  owner  of  certain  personal  property  in  the  possession 
of  F.  who,  claiming  to  own  it,  delivers  it  to  P.  and  pledges  it  to  him 
to  secure  a  debt  owing  by  F.  to  P. 

Held:  F.  and  P.  may  be  sued  Jointly  to  detinue  by  W. 


Robinson,  President,  Absent 

KUN8T  V.  CITY  OF  GRAFTON. 

Ta^or  County.    Reversed,  and  New  Trial  Awarded. 
Miller,  Judge. 

ffTIXABUS. 

1.    Where  in  constructing  a  new  street  a  municipal  corporation 
ooUects  the  sarfaee  water  in  holes  left  in  the  street  opposite  an  abnt^ 
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Ing  lot,  and  because  of  the  soft  and  porus  condition  of  the  soil  the 
water  bo  collected  Is  caused  to  flow  in  and  under  the  same,  causing 
the  soil  thereof  to  slip  and  to  destroy  the  buildings  thereon,  such  muni- 
cipal corporation  is  liable  in  damages  to  the  owner  of  such  lot  for 
the  consequential  injuries  sustained,  as  for  collecting  sucfl  surface 
waters  in  drains  or  gutters  and  casting  them  in  a  body  thereon. 

S.  If  in  BO  constructing  and  grading  one  of  its  streets  on  a  hill- 
side, a  municipal  corporation  build  an  embankment  in  front  of  an 
abutting  lot  and  thereby  increases  the  lateral  pressure  thereon,  which, 
combined  with  the  increased  flow  of  the  surface  water,  caused  by  such 
street  improyement,  or  by  the  water  collected  in  holes  or  in  drains  or 
gutters  and  cast  in  a  body  on  such  lot,  causes  such  lot  to  slip  and  to 
destroy  the  buildings  thereon,  such  corporation  is  liable  in  damages 
to  such  lot  owner  for  the  consequential  injures  to  his  property. 

3.  An  instruction  to  the  jury,  covering  a  case  not  presented  by 
the  pleadings,  though  there  be  evidence  on  the  subject  covered  there- 
by, is  erroneous,  and  unless  it  clearly  appears  that  the  rights  of  the 
party  complaining  have  not  been  injuriously  elected  thereby,  the  giv- 
ing of  such  an  instruction  will  constitute  reversible  error. 

4.  Though  opinion  evidence  as  a  general  rule  is  not  admissable, 
still  when  the  facts  are  such,  that  it  is  manifestly  impossible  to  present 
them  to  the  jury  with  the  same  force  and  clearness  as  they  appeared 
to  the  obBerver,  then  opinion  is  admissable  as  to  the  conclusions  and 
inferences  to  be  drawn  therefrom. 


ICATB  CRBBK  COAL  COMPANY  v.  TODD,  BT  ALS. 

Mingo  County.    Aflirmed. 
Williams,  Judge. 

STLLABUS. 

1.  This  court  will  not  reverse  the  judgment  of  the  trial  court  for 
refusing  to  grant  a  continuance  to  one  of  the  parties  on  account  of 
the  absence  of  a  material  witness  when  it  appears  from  the  record  that 
such  witness  is  a  non-resident  of  the  state,  and  the  party  desiring  his 
testimony  could  have  taken  his  deposition  before  the  trial. 

8.  When  certain  instructions  are  given  which  correctly  propound 
the  law  applicable  to  the  state  of  facts  developed  by  the  evidence  in 
the  trial  of  a  case,  it  is  not  error  to  refuse  other  instructions  which 
state  the  same  law  in  a  difTerent  form. 
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S.  It  it  not  eiror  to  refme  an  Instrnction  which  does  npt  rest 
npon  some  material  fact  which  la  either  admitted,  or  anpported  by 
Bome  i^preciaMe  cTldence. 


ICATHBNY  ▼.  FARLBY,  BT  ALB. 

Raleigh  County.    Afflrmed. 
MUler,  Judge. 

ffTUiABUS. 

1.  An  attorney  retained  generally  to  conduct  a  legal  proceeding, 
fe  pretomed,  in  the  aheence  of  anything  to  indicate  a  contrary  Intent, 
to  enter  into  an  entire  contract  to  conduct  the  proceeding  to  its  ter- 
mination, and  he  cannot  lawfully  abandon  the  aerrlce,  before  auch  ter- 
mination, without  Juatlllable  cause;  but  if  he  haTe  aufflcient  caoie 
therefore  he  may  do  ao,  and  may  recover  what  ttls  aerrlces  already 
rendered  are  reaionably  w<nth. 

2.  A  caae  in  which  the  fkMSts  proven  were  held  to  Justify  aban- 
donment by  an  attorney  of  the  case  in  which  he  had  been  employed* 
and  to  support  the  verdict  and  Judgment  in  his  favor  for  serrices  al- 
ready rendered. 


SHRIYBR  T.  COUNTT  COUHT  OF  MARION  COUNTT. 

Marlon  County.    Aflrmed. 
PofFenbarger,  Judge. 

8TLLABU8. 

t.  If  a  travtf  er  upon  a  highway.  In  attempting  to  pass  over  a  de- 
fect therein,  open  and  apparent  and  of  which  be  had  full  knowledge, 
l8  thereby  injured,  and  there  was  no  necessity  for  his  endeavor  to  pass 
over  it,  he  is  deemed  In  law  to  have  assumed  the  rMc  incident  to  the 
attempt,  and  denied  compensation  for  the  injury  on  the  ground  of  con- 
tributory negligence. 

S.  That  it  is  not  netf  igence  p^r  te  to  use  a  highway,  known  to  be 
In  bad  cendition,  does  not  Imply  right  In  a  traveler  to  compensation 
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for  lajiirl€8,  reddenly  incarred,  nor  freedom  from  duty  to  suffer  rea- 
wmmUo  abatement  of  itriet  legal  rights  In  respect  to  highways  and 
take  reaaonaMo  measures  for  his  safety,  eren  to  the  extent  of  some  de- 
lay and  effort  to  aTold  Injury. 

t.  On  the  appearance  of  a  clear  case  of  contributory  negligence, 
tlM  trial  court  idioald  take  the  caae  from  the  Jury,  upon  a  proper  de- 
flumd  for  audi  action. 

4.  A  traveler,  baring  two  reasonMy  convenient  ways  for  his  Jour- 
M7»  one  of  which  is  dangerous  and  the  other  not,  assumes  the  risk  of 
Injury,  if  be  uses  the  dangerous  way,  and  cannot  recover  for  any 
injury  be  may  thereby  sustain. 


THB  BILLMTBR  LUMBBR  COMPANY  v.  BfiBRCHANTS  COAL  COM- 
PANY OP  WEST  VmOINIA 

Preston  County.    Decree  Modified  and  Alllrmed. 
Poffenbarger,  Judge. 

SYLLABUS. 

L  The  assumption  by  one  corporation  of  all  the  indebtedness  of 
another  of  whatsoever  kind  and  its  agreement  to  pay  and  discharge 
the  same,  when  due,  as  the  consideration  for  the  conveyance  to  it  of 
an  the  property  of  another  corporation,  bind  the  former  to  pay  all  the 
UabQltles  of  the  latter,  thoui^  some  of  them,  such  as  demands  for  un- 
liqaidated  damages,  may  not  be  debts  in  the  technical  sense  of  the 
term. 

t«  When  property  has  been  conveyed  in  consideration  of  the  as- 
sumption, by  the  grantee,  of  all  the  indebtedness  of  the  grantor,  any 
ereditor  of  the  latter  may  charge  the  property  in  the  hands  of  the  gran- 
tee with  his  debt  and  subject  the  same  to  payment  thereof. 

t.  The  satntory  provisions  of  this  state,  modifying  the  rule  of 
comity  and  limiting  the  powers  and  capacities  of  foreign  corporations 
in  this  Jurisdiction,  do  not  affect  their  rights  to  sue  and  make  defense 
in  aetlons  of  suits  in  the  courts  of  this  state,  pertaining  to  contracts 
validly  made. 

4.  The  loss  by  a  foreign  corporation  of  its  previously  acquired 
right  to  do  business  in  this  state  does  not  affect  its  capacity  to  sue  or 
be  sued  in  req^ect  to  a  contract  made,  or  right  vested,  when  it  was  law 
folly  doing  business  in  the  state. 
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i.  It  after  •&  mctlon  at  law  against  a  foreign  corporation*  rl^^ 
fnllj  doing  Imilness  In  the  state,  has  been  properly  commenced*  suck 
corporation  be  deprived  of  Its  statutory  prlylleges,  the  action  may  be 
prosecuted  to  Judgment  as  eftectually  In  all  respects  as  If  the  defoid- 
ant's  right  to  do  business  In  the  state  had  not  ceased. 

6.  In  such  case*  the  Judgment  Is  binding  on  a  third  party  who, 
befOTe  rendition  thereof*  aMumed  the  payment  of  the  d^»t  or  liability 
lUTidTed  In  the  action* 

7.  The  proTfsions  of  chapter  S8  of  the  Code,  making  the  assets 
of  eocplred,  dlssolTed  and  insolTsnt  corporations  trust  funds  for  the 
benefit  of  their  creditors  and  stockholders*  and  authorising  suits  in 
eoulty  by  creditors  to  wind  them  up*  are  not  ezcluslye  remedies  and 
do  not*  of  themselyes,  take  away  the  right  to  proceed  to  Judgment  and 
execution, 

8.  In  a  suit  in  equity  to  charge  a  debt  upon  property*  encumbered 
by  mortages  to  secure  large  Issues  of  bonds.  In  which  the  trustees  are 
clothed  with  ample  powers  to  protect  and  enforce  the  rights  of  the 
holders  of  the  bonds,  it  is  unnecessary  to  make  the  bond  holders  par- 
ties, since  the  trustees*  being  parties*  fully  represent  them. 

9.  A  bill  in  eguity  against  a  non-resident,  as  to  whom  no  process 
other  than  an  order  of  publication,  duly  published  and  posted,  has 
been  taken*  cannot  be  taken  for  confessed  as  to  such  party;  but*  if  the 
decree*  erroneous  in  that  respect,  gives  no  relief  against  such  partr* 
it  win  be  corrected  without  rerersal*  when  in  the  appellate  court  for 
review  no  other  grounds  and  is  not  otherwise  erroneous. 


BBLIi  V.  TORMET. 

Kanawha  County.    Order  Reversed. 
Brannon,  Judge 

STLLABU8. 

1.  Under  Code  1906*  Ch.  1S6*  Sec  46*  the  defendant  not  appearing* 
the  plaintiff  may  obtain  Judgment  either  by  filing  the  affidavit  therein 
prescribed*  or  by  proving  his  case*  without  suchaflidavit. 

S.  After  Judgment  by  default  has  been  entered  under  Code  1906, 
C^  126*  Sec.  46*  it  cannot  be  set  aside,  and  a  defense  aUowed,  under 
See.  47*  without  good  cause  shown. 
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GARPBNTBR  ▼.  HTMAN. 

Oabell  Coontj.    Reversed;  verdict  set  aside;  new  trial  awarded. 
Robinson,  President. 

SYLLABUS. 

1.  The  fact  that  one  is  prejudiced  against  the  business  of  selling 
intoxieating  liquors  does  not  render  him  incompetent  as  a  Juror  on  the 
trial  of  an  action  for  damages  arising  under  the  liquor  law,  if  he  has 
no  prejudice  against  the  party  engaged  in  that  business  from  whom 
the  damages  are  daimed. 

2.  A  litigant  has  the  right  to  ascertain  the  fitness  of  the  Jurors 
called,  by  an  examination  within  the  scope  of  that  provided  by  Code 
1906,  Ch.  116,  Sec.  17;  but  the  trial  court,  in  the  exercise  of  a  sound  dis- 
cretion, may  properly  limit  the  extent  of  the  examination  in  relation 
to  any  of  the  qualifications  contemplated  by  that  statute. 

8.  An  instruction  based  upon  undisputed  facts  in  evidence  is  not 
erroneous  merely  because  it  fidls  to  submit  those  facts  with  the  quali- 
fication "if  the  Jury  believe  from  the  evidence." 

4.  If  a  mother  has  been  injured  in  her  means  of  support  by  the 
intoxication  of  her  minor  son,  she  has  a  right  of  action  against  one 
who  unlawfully  sold  him  the  liquors  which  caused  in  whole  or  in 
part  the  intoxication,  although  at  the  time  of  such  injury  she  was  liv- 
ing with  the  husband  and  father  on  whom  she  depended  partly  for 
support 


MAXWBLL  V.  MAXWBLL. 

Ohio  County.    Afllrmed. 
'BMtnmm,  President 

SYLLABUS. 

The  dreuit  court  has  Jurisdiction  to  award  suit  money  and  main- 
tenance necessitated  by  the  pendency  of  an  appeal  of  a  divorce  suit 
The  power  to  make  such  an  award  does  not  lie  in  the  appellate  court 
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KAUFMAN  ▼.  MA8TIN. 

Mercer  Coanty.     Afflrmed. 
Robinson.  Jndffe. 

1.  Whenever  the  Judgment,  if  left  unreversed,  will  pre- 
elude  the  party  against  whom  it  stands  as  to  a  fact  vital  to  his 
rights,  though  the  Judgment  if  afflrmed  may  not  be  directly  en- 
forceable by  reason  of  lapse  of  time  or  change  of  circumstances 
pending  appeal,  a  writ  of  error  will  not  be  dismissed  as  involving 
only  a  moot  case. 

2.  A  tenant's  holding  over  and  paying  monthly  rent  beyond 
the  term  of  a  lease  for  a  year,  relating  to  urban  premises,  in  which 
lease  rent  is  reserved  by  the  month  and  is  payable  at  monthly 
periods,  does  not,  alone,  imply  a  renewal  by  the  year.  A  renewal 
of  the  tenancy  by  the  month  is  thereby  implied. 


NEWTON  V.  KBMPER,  BT  AL. 

Mason  County.     Modified,  and  Afflrmed. 
Miller.  President. 

SYLLABUS. 

1.  While  a  court  of  equity  will,  in  a  proper  case,  sometimes 
give  relief  against,  it  will  never  lend  its  aid  in  the  enforcement  of 
a  forfeiture. 

2.  While  there  is  great  liberality  in  courts  of  equity  in  per- 
mitting amendments,  the  practice  will  not  Justify  the  amendment 
of  a  bill  so  as  to  substitute  for  the  original  an  entirely  new  cause 
of  action  wholly  disconnected  with  the  former. 

8  Where  a  court  of  equity  has  not  Jurisdiction  to  decree  re- 
lief, it  is  error  to  dismiss  a  bill  without  inserting  in  its  decree  a 
clause  saving  the  plaintiif,  and  if  need  be  the  defendant,  the  right 
to  prosecute  or  defend  any  other  proper  suit  or  suits  in  respect  to 
the  matter  complained  of  in  bill  or  answer,  or  showing  that  the 
cause  has  not  been  decided  on  its  merits;  as  such  decree,  without 
such  saving  clause,  would  be  a  bar  to  any  subsequent  suit  pre- 
dictated  on  the  same  facts. 

4.     Where  plaintiff  In  such  case  superinduces  the  error,  and 
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is  at  fault  In  not  asking  the  court,  at  the  time  of  the  decree,  to 
dismiss  the  bill  without  prejudice*  the  decree  will  be  modified  and 
affirmed  here,  but  costs  will  be  adjudged  against  him. 


PRICHARD  A  CO.  t.  McORAW  OH.  A  GAS  CO.,  BT  AL. 

Taylor  County.     Affirmed. 
Williams,  Judge. 

SYLLABUS. 

Service  of  a  summons  returnable  to  a  day  which  happens  to 
be  a  legal  holiday,  may  be  made  on  the  next  succeeding  secular  day. 


JONBS  BT  AL.  T.  CRIM  ft  PECK,  BXRS.,  ET  ALS. 

Barbour  County.     Reversed  and   Remanded. 
Williams,  Judge. 

SYLLABUS. 

1.  Equity  regards  the  substance  and  not  the  mere  form  of 
pleadings,  and  a  pleading  although  styled  a  petition,  and  filed  for 
the  purpose  of  reyiewing  the  proceedings  in  a  former  suit,  will, 
nevertheless,  be  treated  as  an  original  bill,  if  the  matter  averred 
is  sufficient  ground  for  an  original  suit. 

t.     If  a  bill  shows  upon  its  face  the  want  of  proper  parties, 
it  is  demurrable. 

8.  In  order  that  subsfituted  service  of  original  process  shall 
have  the  effect  of  actual  service  upon  the  party  In  person,  the 
return  must  show  that  all  essential  provisions  of  the  statute  au- 
thorizing such  substituted  service  have  been  strictly  complied  with, 
the  return  must  show  that  all  essential  provisions  of  the  statute 

4.  A  default  decree  rendered  upon  a  defective  substituted 
service  of  process  Is  void  for  want  of  Jurisdiction. 

6.  The  recital  in  a  decree  to  the  effect  that  process  was 
duly  served  upon  defendant  Is  not  conclave  evidence  of  proper 
service,  but  must  be  considered  as  referring  to  the  manner  of 
service  shown  by  the  return  on  the  process,  which  if  plainly  con- 
tradictory, will  prevail  over  tlve  redtal. 

6.  Absence  ftom  the  record  of  the  return  on  the  process 
showing  the  manner  of  service  upon  other  defendants  embraeed 
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in  the  recital  in  the  decree  along  with  the  defendant  upon  whom 
imperfect  service  is  shown  to  hare  heen  made  hj  a  particular  re- 
turn as  to  him,  raises  no  presumption  that  such  defendant  was  af- 
terwards properly  senred. 


CHAPMAN  T.  PARSONS,  JUDOB. 

In  Prohihition.     Writ  Awarded. 
Rohinson,  Judge. 

SYLLABUS. 

1.  In  no  suit  but  one  seeking  a  divorce  of  some  character  Is 
there  jurisdiction  to  award  alimony  pendente  lite. 

2.  Alimony  is  only  cognisable  as  between  parties  united  by 
a  marital  relation  that  imposes  upon  the  husband  the  legal  duty 
to  support  the  wife. 

8.  A  decree  of  divorce  from  bed  and  board  without  alimony 
dissolves  the  relation  of  husband  and  wife  so  far  as  the  duty  of 
the  former  to  maintain  the  latter  is  concerned. 

4.  Where  there  is  admittedly  no  relation  that  legally  im- 
poses the  duty  of  the  wife's  maintenance  on  the  husband,  the  law 
gives  no  power  to  make  him  maintain  her. 

6.  There  is  no  Jurisdiction  to  award  alimony  as  between 
parties  divorced  from  bed  and  board,  as  Incident  to  the  pendency 
of  an  independent  suit  to  set  aside  the  decree  of  divorce  for  fraud, 
and  before  the  decree  is  successfully  assailed. 


WIOGIN  V.  DUXON. 

Raleigh  County.    Reversed  and  Judgment  Entered. 
Robinson,  Judge. 

A  verdict  clearly  supported  by  law  and  the  evidence  should 
not  be  disturbed  because  an  erroneous  instructicm  was  before  the 
jury. 
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McCLAUGHBRTT  T.  WATER  COMPANY. 

BCandamus  Refused. 
Brannon,  Judge 

SYLLABUS. 

1.  A  resident  of  a  city  may,  in  his  own  name,  maintain  man- 
damus against  an  incorporated  water  company  to  compel  it  to  furnish 
him  water  as  required  by  its  franchise  from  the  city  to  construct  and 
operate  its  works  in  the  city. 

2.  A  rule  of  a  water  corporation  requiring  a  consumer  of  water 
to  repair  servioe  pipes  leading  from  its  main  pipe  in  a  street  to  the 
property  of  the  consumer,  assented  to  by  him,  and  made  a  part  of  the 
contract  between  him  and  the  corporation,  is  TAlid. 


BUTCHER,  BT  AL.  T.  SOMMBRVILLB,  BT  AL. 

Harrison  County.    Afflrmed. 
ICIller,  Judge. 

SYLLABUS. 

1.  In  an  action  involving  title  to  land  by  inheritance,  letters  of 
deceased  persons  showing  fkunily  conduct,  and  containing  tacit  recog- 
nitions and  declarations  of  relationship  are  admissable  as  such  on  the 
question  of  pedigree. 

2.  Although  an  instruction  to  the  Jury  requested  by  plaintiff 
states  a  correct  proposition  of  law,  applicable  to  the  evidenoe,  its  re- 
jection will  not  be  good  ground  for  reversal,  where  the  court  has  on 
motion  of  defendant,  and  upon  the  whole  of  the  evidence  rightfully  in- 
structed the  Jury  that  the  evidence  does  not  warrant  a  verdict  for  plaint- 
iff and  to  And  for  the  defendant  In  such  case  the  question  of  law  pro- 
pounded by  plaintUTs  instruction  rejected  becomes  involved  im  and 
fairly  presented  by  the  instruction  given  to  find  for  the  defendant 

3.  Where  the  evidence  given  at  the  trial,  with  all  Inferences  the 
Jury  could  Justifiably  draw  from  it,  is  insuflicient  to  support  the  ver- 
dict for  the  plaintiff,  so  that  such  verdict,  if  returned,  must  be  set  aside, 
the  court  is  not  bound  to  submit  the  case  to  the  Jury,  but  may  direct  a 
verdict  for  defendant 
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Science  in  the  Kitchen 

By  ELLA  EATON  KELLOGG 


A  Scientific  Treatise  on  Food  Substances  and  their  Dietetic 

Properties,  together  with  a  Practical  Explanation  of 

the  Principles  of  Healthful  Cookery. 

Orer  500  pauses — ^80  illustrations,  of  which  46  are 
full-pa£:e  plates. 


Heavy  Art  Canvas  C9  CA 
Binding     -    -     -  ^Z#  Jl/ 


"The  foundation  of  a  happy  home  is  laid  in  the  kitchen.*' — Marion  Borland 


Science  in  the  Kitchen 

The  New  Cookery 

This  work  is  not  a  compilation;  it  contains  very  few  old 
recipes;  nearly  all  are  ori^final,  havin^r  been  deyeloped  by  the 
author  and  her  pupils  in  the  Battle  Cr^k  Sanitarium  Tnuninir 
School  of  Cookery. 

It  embodies  and  accords  with  the  latest  scientific  facts  re- 
lating to  the  chemistry  of  foods,  and  contains  not  a  single 
recipe  which  a  conscientious  physician  could  not  recommend 
as  wholesome. 

This  work  stands  alone  as  a  complete  and  authoritative  ex- 
ponent of  the  ^^Battle  Creek  Sanitarium  Idea"  in  diet.  It  is 
scientific,  comprehensive,  sensible,  and  thoroughly  reliable- 
Over  600  recipes.    Not  one  but  has  been  tested  repeatedly. 


"Almost  every  human  malady  is  connected,  either  by  highway  or 
byway,  with  the  human  stomach."— iStfr  ^andi  Hood, 
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1910  FOURTH  EDITION 
A  New  Edition  of  the  Work  Which  Has  Been 

^he  Standard  Authority 

FOR  OVBH  THIRTY  YBAR-S 

mon  OH  RECEIVERS 

Br  MHES  L  HMH 

FOURTH  EDITION 

By  SHIRLY  T.  HIGH,  of  Mm  Chici«»  Bu- 

An  all  embiMing,  eompraheiuiT*  traatiae  on  thia  important  anbjoct,  prMenting  th*  ontin 
body  of  tb*  law  nom  tbe  ewUest  cauaea  in  Borland  up  to  the  praaant  tima. 

One  Volume  Buckram  $7^  Net 


HIGH 

Hy  Till!  work  U  an  all  embraoing,  oomprehensiTe  treatise  on  the  entire  body  of 
and  Amerioan  law  upon  tbe  important  subject  of  Reoeiyers.  Their  DsCieSi  I 
Poweii,  SifJIts  of  Actioai  Tbe  Pimdplee  Qoremiai  tbe  Oonrta  la  Tbeir  Avpeioteeat,  Tbe 
AppUcKta  of  Tbeee  Prindiiee  In  Casee  of  Corporadons,  Railwaysi  Credltois,  Partnm,  Beal 
Prmrtj,  Baakrantcfi  Mtetfafss,  Trust  and  Fiduciary  Relations,  and  generaUy,  all  the 
various  modifications  of  the  Law  and  Practice  of  Receivers  as  applied  at  tbe  present  day. 

NEW  FEATURES 

l^All  the  NEW  CASES  which  have  appeared  in  tbe  American,  English  and  Irish  Re- 
ports, from  tbe  date  of  publication  of  the  third  edition  down  to  the  be^nning  of  January, 
1910,  have  been  added  to  this  new  edition.  Their  effect  and  the  questions  involved  are 
fully  discussed.  These  decisions  represent  all  tbe  decisions  bearing  upon  tbe  subject. 
MrThe  Fourth  Edition  is  amplified  by  fuller  treatment  of  all  subj^ts.  Two  hundred 
and  fifty  pages  have  been  added  to  tbe  text  exclusive  of  Table  of  cases  and  Index. 
M^The  most  important  additions  to  the  text  are  upon  tbe  Topics  of  OOSPOKATS  and 
RAILWAT  SBCAIVERSHIPS.  Considerable  additions  have  also  been  made  to  other  por- 
tions of  tbe  work,  especially  to  the  chapters  upon  P088B88I01f .  irUJICTI0?8,  ACTIOat. 
LIABILITIB8,  M0RT0A0B8,  ACCOUNTS,  ETC. 


CALLAGHAN   &  COMPANY 

LAW  PUBLISHERS,  CHICAGO 

FOURTH  EDITION  1910 
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The 


BAR 


All  over  the  country,  from  prc*sideut  to  poundmaster,  the 
'inestioii  is  asking.  **^Yhat  is  the  matter  with  the  law?''  AdcI 
l)nr  associations  and  Icj^ialative  bodii^s  everywhere  are  endeavor- 
inff  to  meet  the  diflicnlty,  M'^hich  all  acknowledjare  exists,  by  means 
of  rmedial  Iceislation ;  and  such  legislation  is  enacted,  and,  be- 
ins:  tried,  seenis  to  fail  of  its  purpose,  and  such  legislation  will  be 
enacted,  and.  will  continue  to  fail  of  its  purpose,  bec^iuse  it  does 
not  touch  the  root  of  the  difficulty.  For  the  greatest  trouble  with 
the  laM'  today,  and  the  chief  obstacle  in  the  way  of  its  due  admin- 
istration, is  the  lawyer  himself;  and  much  of  the  apparent  neces- 
sity for  amendinc:  the  law  could  be  permanently  obviated  by  the 
more  efTeetive  method,  as  yet  apparently  untried^  of  amending 
the  lawyer. — fJudire  Dooliiig  in  The  Docket. 


PRICE,  10  CENTS 
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THE  1909  SUPPLEMENT 

TO  THE 

West    Virginia    Code 

1906 


This  Supplement  contains  the  amendments 
to  the  Code  of  West  Virginia  and  other  laws 
of  a  general  and  permanent  nature,  enacted  by 
the  Legislatures  of  1907,  1908  and  1909. 

With  historical  and  explanatory  notes  to 
prior  statutes,  and  full  and  complete  notes  to 
all  decisions  construing  the  Constitution  and 
Code. 

Compiled  by  the  Editorial  Staff  of  the  Na- 
tional Reporter  System.  Sheep  or  Buckram 
$6.00. 

The  West  Virginia  Code,  1906, 

Sheep  or  Buckram  binding,  1  Vol.  $6  50 
In  two  volumes,  97.50 
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nish an  open  forum  to  every  law- 
yer for  the  discussion  of  any  pol- 
icy or  proposition  of  interest  to 
the  Profession.  It  invites  a  free 
interchange  of  views  upon  all 
such  topics  whether  they  agree 
with  the  views  of  THE  BAR  or 
not. 
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The  Annual  Meeting 


Among  the  good  tbipf<s,  not  already  announced,  that  an 
being  provided  for  the  coming  annual  meeting  of  the  State  Bar 
Association,  is  a  paper  by  Judge  George  W.  Atkinson,  on  the  his- 
tory, organization  and  jurisdiction  of  the  United  States  Court  of 
Claims,  of  which  he  is  a  member. 

It  is  unmKsessary  ti:  us  to  tell  the  readers  of  THE  BAB 
anything  aboiit  Judge  AtHnfKm,  of  Washington  and  Wi^  Vir- 
ginia—especially of  West  Virginia.  For  he  has  not  relinquished 
his  hold  on  West  Virgirda  by  doing  basiness  in  the  National 
Capital,  or  by  any  other  process  of  elimination.  His  domicile 
is  still  here,  his  heart  is  here,  the  friends  and  associates  of  his  life 
are  here,  most  of  his  life  work  and  history  are  here,  and  the 
warmest  interests  of  his  Sife  will  always  be  here.    He  is  one  of  us. 

It  goes  without  saying  that  he  will  contribute  much  to  the 
occasion  both  by  hi^  paper  and  his  presence. 

Other  features  of  tl»e  program  have  heretofore  bi*en  an- 
nounced. We  append  thr  program  herewith,  as  it  has  been  de- 
veloped up  to  date.  This  is  its  tentative  form  now  and  may  have 
to  undergo  some  ntvision  and  excision  between  this  and  the  d.ite 
of  the  meeting. 

Members  of  the  As^M!iai*on  will  not  forget  that  the  meeting 
this  year  is  at  White  Su1))hur  Sprini2:s,  one  of  the  histoHc  spots 
of  West  Virginia,  rendered  almost  audible  with  the  associations 
of  several  g«^neratioms,  and  having  a  social  atmosphere,  even  yet, 
that  is,  more  than  almost  any  other  resort,  expressive  of  the  old 
time  South'^m  hospitality  and  good  fellowship. 

Outside  of  the  interests  that  attach  to  the  meeting  of  the 
Bar  Association,  it  ought  to  make  a  dclighful  outing  for  the  sea- 
son at  whirh  it  is  nppoiDtcd~in  July.  We  anticipate  that  there 
are  many  of  oiur  members  who  will  want  to  make  acquaintance 
with  this  resort:  many  more  that  want  to  renew  their  acquaint- 
ance; and  that  the  occasi(*n  will  draw  a  large  attendance  and 
prove  a  v^ry  profitable  and  enjoyable  meeting. 
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Pro^mm  of  twenty-fiixtb  aiitiual  meeting  of  West  Virginia 
Bar  Assocmtion,  White  Solpkur  Springs,  West  Virginia^  July 
14  and  15, 11)10. 

First  Day. 
BeginM:ng  at  10  o'eloek,  a.  m. 

Address  of  President  HaATnond— ''Our  Laws  of  Eminent 
Domain." 

Report  of  Committee  on  Admissions. 

Elect'on  of  Members 

Appointment  of  Cimuiiitees  on  Nominations. 

Report  of  Secretary 

Report  of  Treasurer. 

Afternoon  Sesrion. 

Report  of  Executive  Council. 

Paper— ''Our  Law  of  AiTministration  '• — Thos.  H.  Comett. 

Electi«)C  of  Officers,  Members  of  ExecutiTC  Council  and 

Selectiim  of  lime  asd  Place  for  next  annual  meeting. 
Delegates  to  American  Bar  Association. 

Report  of  Committe«3  on  Judicial  Administration  and  Legal 
Reform. 

Evening  Session. 

Address — Subject  not  yet  annoiuiced. — Chas  E.  Nagle, 
Secretary  of  Commerce  and  liabor. 

Second  Day—Morning  Session. 

Report  of  Committee  on  Grievances. 

Report  of  Oommittei  on  Legal  Education. 

Paper--* 'Should  West  Virginia  Have  a  Workmen 'i  Com.- 
pcnsation  Jjaw.'' — ^lAither  C.  Anderson. 

Discussion. 

Report  of  Committee  on  Legal  Biography. 

Report  of  Committee  on  Bsnquet. 

Afternoon  Session. 

Addre«— -The  U.  S.  Court  of  Claims.''— Judge  G.  W. 
Atkinson. 

Report  of  Committee  on  Legislation. 

Report  of  Auditing  Couunittee. 
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Beport  of  Miscellaneous  Business. 
Appointment  of  Standing  Committees. 
Topics  for  General  DiscuHsion. 

EVENING— BANQUET. 


A  Great  Man  Has  Fallen 

We  believe  the  death  of  Jnstice  Brewer  has  deprived  the 
U.  S.  Supreme  Bench  of  a  member  who  was  of  more  value  to  that 
court,  to  the  country,  and  to  the  profession,  than  if  it  had  fallen 
upoi.  any  other  member  of  that  able  body. 

It  may  not  be  that  he  was  a  more  profound  lawyer  than 
ethers  of  that  court,  but  in  addition  to  being  a  lawyer  he  was  a 
man~a  fellow  being  with  the  human  race;  with  all  the  soidful 
sympathies,  affections  and  humanities  of  a  man.  Devotion  to 
his  profession  did  not  narrow  him,  or  dwarf  his  heart,  or  di- 
vorce him  from  the  common  interests  and  aspirations  of  his  fel- 
low men.  He  kept  in  touch  with  all  lines  of  activity,  and  was  a 
wise  observer  and  safe  counsellor  upon  the  great  and  varied 
problems  of  govemme»t  and  political  economy  that  engage  the 
attention  of  the  Nation.  His  heart  was  right,  and  his  hend  was 
generally  right  in  dealing  with  any  subject,  whether  it  was  a 
great  problem  of  law,  of  government,  of  business,  of  morals, 
or  of  societ}-. 

Thus  he  honored  his  profession  an<l  his  race  and  his  coun- 
try, by  presenting  an  example  of  the  full  measure  of  a  man  iu 
the  highest  and  most  responsible  office  of  the  Nation.  The  exam- 
ple and  Influence  of  his  life  ore  grand  inspirations.  The  country 
would  be  fortunate  were  there  more  like  him. 


Hon.  James  M.  Mason's  Analysis  of  the  Debt 

Report 


On  another  page  we  publish  an  analysis  of  Commissioner 
lattlefield's  report  on  the  state  debt,  made  by  Hon.  James  M. 
Mason,  of  Charles  Toihl 


Digitized  by  CjOOQIC 


THE    PAR 7 

If  there  is  one  man  in  the  state  more  familiar  with  this 
vhole  mtstter  of  controvej^v  than  Mr.  Ma^^on,  we  hoi^»  lie  wPl 
«tin<1  up  aiid  l^  eounUnl,  for  he  would  be  a  curiosity. 

Mr.  Mason  grew  np  with  it  and  ^as  live<l  with  it  throuehout 
its  history.  We  b<»lieve  he  originally  represented  the  holdeif?  of 
the  '*We«t  f^ii^inia  Cert«9cat»?s*-  who  were  trying  to  get  their 
money  out  of  this  stite  or  tuocne  otiier  souree. 

Mr.  Mason  has  always  be«m  frmik  and  honest  enoujrh  to  ex- 
press a  belief  that  theie  is  something  -due  from  this  59tate  to  the 
Taother  state.  And  lie  has  been  like  a  sentinel  crying  aloud  from 
his  wateJi  tower,  ever  since  this  miit  was  instituted,  a  warning:  to 
M'est  Virginia,  that  the  jndouicnt  again^  her  would  be  big. 

We  seem  to  be  on  the  eve  of  realizing  the  truth  of  his  proph- 
<joy.  His  anal.A'sis  of  the  commissioner's  report,  so  far  as  in  his 
Judgment  the  court  will  foilow  it,  foreshadows  a  decree  in  favor 
of  Virginia  of  $ll,00O,0t)O  in  round  numbei-s,  exclusive  of  inter- 
est, or  about  ♦18,000,0©0,  if  the  interest  charges  are  allowed. 

This  was  about  the  fii-st  estimate  made  by  ihose  who  exam- 
ined the  rep(»rt  in  the  first  instance.  The  counsel  for  West  Vir- 
ftinia  have  been  optimistic  lencoigti  to  shave  this  down  some  mil- 
lions, but  it  is  a  guess  in  «ach  instance  as  to  what  the  eouct  'v^ill 
do. 

When  the  eourt  liad  igone  far  en<»ugh  into  the  case  to  grant 
an  order  of  reference  to  a  t^ommissioner  to  make  up  an  account 
between  the  two  states,  it  had  virtually  decided  that  if  the  ac- 
counting showed  West  Virginia  iii  debt,  that  amount  w<)uld  be 
80  decreed. 

All  preliminary  questions  seemed  to  have  been  decided  in 
the  mind  of  the  court.  And  yet  these  collateral  questions  seem 
to  us  to  be  deserving  of  more  consideration  with  the  court  than 
the  simple  one  of  whether  a  balance  eould  be  shown  on  one  side 
or  the  other  in  an  accounting. 

Is  it  within  the  measnre  of  judicial  charity — if  we  may  so 
term  it— for  this  greitt  tributial  to  entertain  a' suitor  who  comes 
into  the  court  with  the  purpose,  the  attitude  and  the  history 
wliich  Virginia  has  made  for  herself  in  this  casef 
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It  is  not  the  case  of  one  state  suing  another,  as  has  been 
tme  of  aJl  other  castss  of  a  similar  character  which  are  cited  as 
prece«1ent&  In  all  proyicos  cases  that  appear  to  be  similar  a 
state  has  been  the  bona  fide  bokler  of  the  debt  which  constitated 
the  basiK  of  the  suit.  In  this  case  the  plaintiff,  Virfj^inia,  does 
not  claim  to  be.  .She  i^  sning  for  the  use  of  some  individual 
speculators  who  have  in  their  possession  some  q)iirioi»  eertifi* 
cates  which  Vireinia  issued  without  authority  or  le^  ri,^ht  in 
the  name  of  West  Virj^inia. 

She  enters  this  suit  under  a  contract  wi4h  these  speculators 
that  they  will  accept  the  result  of  the  suit  as  final,  win  or  lose, 
pay  the  cost  and  release  Virginia  from  all  further  claim  of  in- 
debtedness. 

As  for  anything  beyond  or  outside  of  these  spurious  certif- 
icates, Virginia  had  never  hoped  or  attempted  to  recover  any- 
thing from  West  Vii^nia,  and  she  has  persistently  declined  for 
forty  years  to  make  any  other  einim,  enter  suit,  or  even  to  go 
mto  a  friendly  settlement  She  got  what  she  thought  was  the 
value  of  these  certificates  from  her  creditors  when  she  issued 
them,  and  put  the  proceds  in  her  treasury"  or  made  them  a  set- off 
against  money  thereby  retained  in  her  treasury;  and  she  has 
remained  content  with  the  sit^iation  for  forty  odd  years.  Now 
at  the  instance,  and  at  the  cost,  and  for  the  exclusive  use  of 
these  speculators,  she  institutes  this  suit  and  wants  to  drag  and 
is  dragging  Wpst  Virginia  through  the  musty,  obbscure  and  un- 
certain recor'ls  of  nenriy  a  half  century  uxK)n  which  to  foiuid  an 
indebtedness. 

If  this  was  the  characti^r  of  a  suit  between  individuals  in 
liny  court  of  eifuity  in  the  land,  it  would  be  thrown  out  by  the 
cuff  of  the  neck. 

The  whole  aim,  attitude  and  antecedents  of  the  plaintiff 
are  unconscionable  and  unspeakable. 

On  the  other  hand  the  attitude  of  West  Virginia  from  the 
beginning  has  been  that  of  an  honorable  debtor,  who  only  wanted 
to  be  assured  of  what  her  obligations  were,  and  she  was  ready  to 
meet  them. 


^ 
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It  is  not  within  the  spirit  or  purpose  of  our  people  to  re- 
pudiate an  honest  debt.  Wc  boli<*ve  they  are  inciipable  of  this. 
Yet  on  the  other  haiid,  having  studied  this  question  for  half  a 
^eaiury  there  has  hecn  a  very  j^eneral  and  positive  settling  down 
to  the  conclusion  that  we  owe  the  mother  state  nothing  either  in 
law  or  equity. 

The  New  Circuit  Judge 

The  bi't  for  the  appointment  of  an  additional  judge  for  the 
Fourth  Circuity  has  alnmdy  paase^l  the  Senate,  and  is  quite  cer- 
tain to  pm»  the  Houfie. 

It  is  also  quite  certain  tiiat  the  additional  judge  will  be 
f«rompt1y  appointed  following  the  passtage  of  the  bill. 

It  seems  to  be  equally  certain  that  the  new  appointee  will  not 
be  taken  from  West  Virginia  territory.  This  latter  conclusion 
is  based  on  information  coming  from  headquarters;  and  the  con- 
clusion itself  is  based  on  the  fact  that  Judge  Qofl  is  on  the  bench, 
and  is  a  West  Virginian,  llie  belief  is  that  a  Virginia  man  will 
get  the  place. 

Now  if  they  dont  le^slal^*  all  the  circuit  judges  out  of  ex- 
istence, as  they  prolmbly  will,  the  new  appointee  may  get  a 
rhancc  to  take  his  seat  and  say  he  was  once  circnil  jiidtr^. 


No  Grime  to  Bum  a  Wife's  House 

In  the  last  number  of  THE  BAR  we  published  a  communi- 
cation from  the  prosecuting  attorney  ot  Tucker  county,  calling 
attention  to  a  decision  by  Judge  McWhorter  of  that  circuit,  to 
the  effect  that  a  husband  could  not  be  convicted  of  arson  under 
our  stat\ite  for  burning  a  dwelling  house  occupied  by  himself 
and  wife,  which  was  the  wife's  separate  property;  and  suggest- 
ing the  imi>ortance  of  legislative  action  in  the  premises. 

While  very  confident  that  Judge  McWhorter  was  able  to  for- 
tify  his  position  w|th  good  rejiaon  and  authority,  we  were  inter- 
ested to  know  the  exact  ground  upon  which  he  based  it,  and  re- 
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t]iiested  hita  to  give  it  to  the  bar  of  the  state  as  a  matter  of  geo^ 
tral  intereRt. 

Jucfgre  McWiorter'iB  ansircr  t«i  onar  biqinry  is  pnblished  on 
another  pacTe  of  this  Journal,  and  while  it  is  plausible  and  but- 
tressed  with  good  antftorify,  we  believe  it  will  provofce  some  dis- 
sent from  the  bar  of  the  state  anil  we  would  like  to  hear  from 
any  one  who  feels  like  disctrssing  it 

We  feel  lilre  mjmz  simpry  that  this  construction  or  inter- 
pretation of  the  statute  would  never  have  been  conceived 
or  regarded  as  tenable  bat  for  the  common  law  nonentity  concep- 
tion of  the  wife,  and  is  out  of  harmony  with  and  subvemve  of 
both  the  letter  and  spirit  of  modem  legislation  and  the  modem 
attitude  toward  the  wife.  Our  civilization  has  been  completely 
emancipated  and  divorced  from  these  barbarisms  of  the  common 
iaw,  even  if  some  of  tlie  text  writers  and  ccnnmentators  on  the 
law  have  Hot  been. 

The  identity  of  the  wife  is  no  longer  so  merged  with  the 
husband  as  to  be  obliterated  and  lost.  Her  rights  of  property, 
and  her  property  itself,  are  juKt  as  distinct  and  under  her  indi- 
vidual contriil  as  those  of  her  husband. 

Our  Supreme  Court  has  said:  "A  wife,  as  to  her  separate 
estate,  in  a  str?«i<2rer  to  her  husband — a  wholly  distinct  person. 
Our  statute  giving  her  capacity  to  take  and  hold  property  as 
her  separate  estnte  as  if  she  were  a  single  woman,  has  as  to  such 
property  dissolved  th?  unitv  of  person  of  man  and  wife,  which 
existed  at  the  ^r»nitiiun  hw.''    32  W.  Va..  page  314. 

Therefore,  when  a  husband  burns  his  wife's  ** dwelling,'* 
which  happens  to  be  her  own  house—  he  does  more  than  destroy 
her  dwelling;  he  sends  the  money  value  of  her  propertj'  up  in 
smoke ;  he  deprives  her  not  only  of  her  dwelling,  but  of  her  house 
— and  they  are  not  one  and  the  same  thing  by  any  means.  The 
dwelling  of  the  husband  and  wife  may  be  the  same — ^the  pos- 
session may  be  a  eominon  one,  but  the  title  to  the  house,  as  far 
as  the  husband  is  concerned,  is  in  **  another, ''  and  when  he  bums 
that  dwelling-house,  he  bums  the  dwelling  h^use  of  ** another." 

We  think  Judge  McWhcrter's  position  faulty  in  holding 
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that  only  the  possessory  right  is  involved  and  covered  by  the 
statute.  If,  for  example,  the  wi^e  v/ere  keeping  a  boarder  in  the 
same  house,  and  the  husband  had  set  it  on  6re,  he  could  l)e  con- 
victed under  our  statute  of  burning  the  dwelling  of  another — ^the 
dwelling  of  the  boarder— because,  says  Judge  McWhortor,  **it 
ip  not  the  legal  title,  but  the  possessory  right  that  is  involved." 
But  he  could  not  be  convicted  if  only  he  and  his  wife  occupied 
the  dwelling — ^because  she  is  not  *•  another,*'  although  she  is 
dwelling  there  and  owns  the  property. 

To  our  mind  this  is  purely  a  common  law  conception  of  the 
entity  or  non-entity  of  the  wife.  It  is  the  object  of  the  mod- 
ern statute  to  make  the  house  the  subject  of  the  protection  of  the 
law,  and  '* dwelling"  is  only  descriptive  of  the  character  of  the 
hon.se.  If  the  ''dwelling"  were  only  a  tent,  its  burning  would  not 
come  within  the  scope  of  the  statute — ^it  must  be  a  house,  and 
the  house  of  "another,"  although  both  husband  and  wife  may 
occupy  it. 

It  would  be  just  as  reasonable  to  hold  that  if  a  man  set  fire 
to  a  court  house  he  would  not  be  amenable  to  arson  for  burning 
the  house  unless  the  possession  of  the  court  room  was  destroyed  1 ; 
or  for  burning  a  .school  house  unless  its  use  and  occupation  for 
sehool  purposes  were  destrnved.  In  other  words,  that  the  crime 
pertained  to  the  use  of  the  thing  rather  than  to  the  thing  itself. 

We  do  not  understand  Judge  McWhorter  to  say  that  his 
personal  judgment  endorses  t*iis  position;  but  rather  that  his 
position  was  baso'l  upon  authority  from  which  he  was  not  iiv 
elined  to  dissent.  AVe  honor  him  for  his  respect  for  the  law  as 
lie  finds  it,  and  it  may  be  that  legislation  is  necessary  in  the 
matter,  but  it  strikes  us  that  the  very  spirit  and  letter  of  our 
statutes  are  at  war  with  this  construction. 


"One  of  the  writers  of  the  Bible  (T  think  it  was  King  Solo- 
mon) said,  'The  borrower  is  servant  to  the  lender. '  We  all  know 
that  the  time  to  make  a  deal  with  a  man  you  are  lending  money 
to  is  the  time  you  are  giving  him  the  money,  or,  perhaps,  a  little 
befon^"  Per  Audenreid,  J.,  instructing  a  jury,  in  Heist  v. 
BlaLsdell,  (Pa.)  Atl.  Rep.  259. 
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High  Graft 

The  eonntry  received  tbe  statement  of  a  distinguished  U.  S. 
Senator,  recently,  with  some  surprise,  and  may  be  some  allow- 
ance for  oratorical  license,  to  the  effect  that  there  was  about  a 
three  million  bill  of  "graft"  hid  away  annually  in  the  processes 
of  administration  of  the  National  government  for  which  the  gov- 
ernment received  no  proper  return. 

He  did  not  use  the  word  ** graft,"  but  subseqiient  disclos- 
ures along  this  line,  justify  the  use  of  that  term,  even  if  it  was 
nut  meant;  and  justify  also  the  estimate  he  put  upon  the  amount 
of  the  bill  as  conservative. 

As  a  single  instance  of  what  might  be  termed  "graft,"  pure 
and  simple,  a  contemporary  gives  the  following  facts  and  figures 
connected  with  superfluous  customs  and  pension  agencies  that 
are  being  maintained  here  and  there  over  the  country,  that  are 
of  no  practical  use  or  benefit  to  anybody  except  to  afford  patron* 
age  for  congressmen,  and  salaries  for  idle  incumbents. 

To  select  a  few  cases  out  of  many,  six  such  ports  are :  Saco, 
Maine;  St.  Mary's,  Geoi^j^;  York,  Maine;  Natchez,  Mississippi; 
Alexandria,  Virginia,  and  Annapolis,  Maryland.  At  Saco  the 
aggregate  receipts  for  the  p^  fiscal  year  amounted  to  the  mag- 
nificent sum  of  $15.  The  expenses  of  collection  were  no  less  than 
$662;  the  result,  a  cost  of  over  $41  to  collect  $1.  At  St.  Mary's, 
with  the  same  remarkable  recc»rd  of  receipts,  the  expenses  of  col- 
lection were  actually  greater.  Result,  a  cost  of  over  $45  to  col- 
lect $1.  At  York,  Maine,  the  receipts  were  only  half  as  much, 
yet  so  large  were  the  expenses  that  it  cost  $50  to  collect  $1.  At 
Natchez,  with  receipts  of  $11,  it  cost  $52  to  collect  $1.  More  as- 
tounding still  is  the  record  at  Alexandria,  where  the  receipts 
were  $10  and  the  cost  of  collection  $122  for  $1.  One  catches 
one's  breath,  however,  in  contemplating  what  Annapolis  flid 
The  receipts  there  last  year  were  the  lowest  of  any  i)ort  in  the 
United  States.  The  receipts  were  $3.09,  and  the  cost  to  collect 
was  $309! 

If  this  is  not  ''graft,"  it  is  because  the  term  does  not  con- 
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vey  a  suiBcient  measure  of  political  and  public  iniquity — ^prob- 
ably ** robbery"  would  be  more  applicable. 

When  this  bill  of  a  $3,000;000  graft  is  itemized  there  may 
be,  and  doubtless  are,  other  items  that  will  be  more  startling. 


The  Only  Thing  The  Legislator  Does  Not 

Tackle 

There  ought  to  be  statesmanship  enough  in  this  country  to 
settle  a   'strike,''  as  all  other  things  are  settled — ^by  law. 

There  is  always  ready  legislation  enough  to  make  everything 
else  toe  the  line.  But  a  strike  is  as  near  a  picture  of  anarchy 
as  anybody  could  wish  to  see. 

"Why  can't  we  have  law,  if  not  to  prevent  a  strike,  to  regu- 
late it,  if  it  must  bet 

If  the  strikers  were  the  only  sufferers  by  a  strike,  we  might 
consistently  let  them  play  the  game  of  Kilkenny  cats  to  the  log- 
ical end. 

But  the  whole  population  must  share  in  the  calamity — evi- 
dently and  seriously  so,  if  it  involves  a  public  utility. 

Has  not  the  public  a  right  to  be  protected  against  the  strike 
that  interferes  with  a  public  utility? 

Ought  it  not  to  be  a  crime  or  misdemeanor  in  law  to  inter- 
fere with  a  public  utility  by  a  strike? 

Take  for  illustration  the  business  of  railroad  transportation. 
That  is  a  sejni-piiblic  iustitution.  and  incHspensible  to  the  public 
welfare. 

Has  any  religious  organization,  or  political  organization,  or 
business  organization,  or  social  organization,  the  right  or  the  te- 
merity, or  the  impudence  to  tie  up  a  public  railroad  for  its  own 
selJish  ends? 

Would  we  not  build  more  jails  if  necessary,  to  jug  every 
member  of  any  such  organization  who  would  do  such  a  thing? 

But  when  it  comes  to  a  labor  organization,  law  and  order 
takes  in  its  sign,  and  it's  a  free-for-all  contest,  and  the  devil 
take  the  hindmost. 
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A  respected  csontemporary,  The  Outlook,  makes  some  prac- 
tical siijrgestions  or  this  line  that  arc  worthy  of  consideration : 

**The  railway  corporation  has  been  created  by  the  public  to 
serve  the  public  interests;  and  the  public  have  some  rights  which 
the  corporation  and  employees  are  bound  to  resx)ect. 

How  shall  they  be  protected? 

There  are  three  rights  which  are  imperiled  by  labor  wars, 
and  whicii  the  law  should  safeguard : 

The  right  of  the  public  to  unimpeiled  transportation. 

The  right  of  the  corporation  to  carry  on  that  transportation 
for  the  public. 

And  the  right  of  the  employees  to  fair  treatment  from  their 
corporate  employer. 

Protect  the  last  and  the  rest  will  be  easily  protected. 

*'The  law  should  allow  the  employees  of  any  public  service 
corporation  to  present  their  grievance  to  a  public  service  commis- 
sion or  its  equivalent;  should  direct  the  commission  to  pive  an 
immediate  and  public  hearing:  should  require  the  railway  tx) 
accept  and  act  on  the  finding  of  the  commission ;  and  on  its  re- 
fusal or  failure  so  to  do,  should  put  the  railway  into  the  hands  of 
a  receiver,  as  it  does  in  case  of  a  failure  to  pay  interest  on  its 
bonds.  This  would  provide  the  employees  with  a  remedy  for 
real  or  fancied  wrongs. 

It  should  then  make  it  a  penal  offense  for  the  employees  ot 
any  public  service  corporation  to  combine  in  any  attempt  to  in- 
terfere with  the  regular  work  of  the  public  service  corporation, 
whether  by  leaving  in  a  body  or  any  other  method.  And  it 
should  make  it  a  misdemeanor  for  any  individual  to  leave  the 
service  without  adequate  previous  notice,  say  four  weeks,  the 
misdemeanor  being  punishable  by  fine  or  imprisonment  or  both. 
This  would  protect  the  right  of  the  public  service  corporation 
to  render,  unhampered  by  strikes,  th^  service  to  the  public 
which  it  was  created  by  the  public  to  render. 

These  two  rights  protected,  the  risrht  of  the  public  to  the  pub. 
lie  service  would  be  sufficiently  safeguarded. 
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Does  this  make  of  tlie  eiiipl»>yces  slaves?  Not  at  all.  No 
more  than  the  soldiei-s  in  the  army  or  the  sailors  in  the  nayj'  arc 
slaves.  No  more  than  Hans  is  a  slave;  for  Hans,  if  hired  by  the 
laonth,  cannot  lawfully  quit  Tiis  «/ni])1oyi»r-s  service  without  giv- 
ing a  month^s  notice.  It  simply  takes  the  club  out  of  the  liands 
of  the  employees  and  imts  it  into  the  hands  of  a  disinterested 
tribunal. 

Does  it  deprive  the  corporation  of  efficiency  in  dealiMs:  with 
its  corporate  problems?  Not  at  all.  JJ'  the  director-s  prov-j  them- 
selves incapable  of  so  inanaginj?  tlK!  corporation  thai  tlK»y  can 
pay  interest  on  the  bonds,  the  Jaw  now  takes  it  out  of  thfir  con- 
trol and  puts  it  into  other  hands.  If  they  prove  incapable  of  so 
innnaering  the  corporation  that  they  can  satisfy  the  just  demands 
of  their  employees — ilenriands  declared  to  be  just  by  an  impar- 
tial tribunal  after  pu"b]ie  invostiiration — ^^it  is  not  unjust  to  take 
the  management  out  of  their  control  and  put  it  into  other 
hands.  The  rights  of  onployees  oujxht  to  be  as  well  safeguarded 
by  liw  as  the  rights  of  tlie  bondholdei^. 

** Certainly  the  system  which  leaves  the  city  of  Philadelphia 
for  weeks,  and  threatened  to  k*ave  the  citizpus  of  all  tlie  states 
'west  of  Chicago  for  weeks,  without  necessary  transportation  42an- 
not  be  defended  on  the  ground  that  it  is  efficient. 


Why  is  This   Thus 

The  members  of  the  hnr  «»f  the  state  are  ell  too  busy  with 
private  interests  to  discuss  puMie  Cjuestions 

Probably  there  is  no  other  state  in  the  Union  where  that 
•condition  exists. 

Lawyers,  as  a  rule,  are  the  most  interested  class  in  all  pub- 
lic matters,  and  are  always  ready  to  **take  sides'  'and  show  their 
hand.    The  exception  obtains  only  in  West  Virginia. 

It  is  a  safe  wager  to  make  that  no  member  of  the  West  Vir- 
'ginia  bar  will  be  persuaded  to  appear  in  public  print  on  any 
Umblic  measure  during  the  year  1910. 
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Why  this  is  so  we  do  not  venture  to  explain.  We  only  know 
that  it  is  so — ^for  we  have  tested  it.  **We  are  confronted  with  a 
condition,  not  a  theory. 

There  are  many  questions  now  of  a  btriutly  professional 
character,  that  we  are  sure  interest  every  practical  lawyer,  upon 
which  they  have  convictions  thnt  would  bo  very  interesting  to 
the  readers  of  this  journal,  and  to  which  we  have  fondly  hoped 
they  would  contribute,  but  we  give  it  up. 

However,  We  are  still  willincr  to  be  agreeably  surprised. 


We  are  surprised  that  any  man  wonts  a  circnit  judgeship. 
We  are  surprised  that  any  man  who  has  it  lives  any  len:rth  of 
time.  Harder  work  and  harder  conditions  under  which  to  do 
the  work  can  hardly  be  equaled  in  any  other  vocation.  A  court 
room  is  usually  the  dirtiest,  unhealthiest,  and  most  poisonous 
place  that  can  be  found  in  a  community.  The  atmosphere  would 
kill  rats.  The  judge  who  lives  and  works  in  it  must  have  some- 
thing of  the  nature  of  a  mole.  These  are  the  only  two  animals 
we  are  acquainted  with  that  could  survive  such  conditions. 


Arson  by  Husband  of  Wife's  Property 

(By  Judge  J.  C.  McWhorter. 
TOTHEBAK:— 

I  take  pleasure  in  responding  to  your  personal  request  to  me 
to  explain  why  I  held  recently,  in  the  case  of  the  State  v.  Baugh- 
man,  in  Webster  county,  that,  under  our  arson  statute,  the  hus- 
band is  not  giiilty  of  ai-son  where  he  bums  the  dwelling  house  of 
his  wife  in  which  he  and  she  are,  at  the  time,  living  together  as 
husband  and  wife.  Such  was  my  holding,  and  my  reasons, 
briefly,  are  these: 

Baughman  was  indicted  under  section  2  of  chapter  145  of 
the  Code  for  burning  the  dwelling  house  of  another  in  the  day 
time.  It  should  be  noted  that  under  this  statute  the  offence  is 
not  for  maliciously  burning  any  dwelling  house,  as  it  is  under 
the  statutes  of  some  states.  New  Hampshire,  for  instance,  but  for 
maliciously  burning  the  dwelling  house  of  another.  Arson,  un- 
der this  section,  as  well  as  under  section  1  of  the  same  chapter. 
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as  regards  dwelling  houses,  is  an  offence  acrainst  the  domicile, 
the  habitation,  and  regards  the  possession  rather  than  the  prop- 
erty. The  statute  does  not  describe  the  house  as  the  property  of 
another,  but  as  the  dwelling  of  another;  and  it  is  against  this 
dwelling  place,  this  abiding  place,  this  habitation,  that  the  of- 
fence is  committed.  It  is  not  the  lecal  title,  but  the  possessory 
right,  that  is  involved.  At  common  law,  and  clearly  under  the 
statute  as  well,  one  cannot  commit  arson  of  his  own  house ;  but 
the  malicious  burning  by  one  of  a  house  on  his  own  land  is  arson, 
where  the  house  is,  at  the  time,  oexjxipiDd  by  another  as  a  dwell- 
ing for  such  other  party,  in  such  case,  by  his  occupancy-  and  pos- 
session, has  a  qualified,  but  sutBcient,  ownership  under  the  law. 
While  he  does  not,  in  fact,  own  the  house,  he  does  own  the  right 
of  possession,  the  dwelling,  the  habitation ;  and  I  repeat,  it  is  the 
security  of  this  habitation^  rather  than  the  property  interest 
that  is  so  protected.    2  Bish.  New  Cr.  Law,  §12. 

It  is  perfectly  clear  that  at  common  law  the  wife  does  not 
become  guilty  of  arson  by  burning  the  husband's  house  in  which 
both  live  as  husband  and  wife  at  the  time.  There  seems  to  be  no 
conflict  of  authority  on  this  point.  Rex  v.  Breeme,  1  Leach  222 ; 
2  East.  P.  C,  1026;  March's  case,  1  Mood  C.  C,  182,  2  Bish. 
N.  Cr.  fjaw,  513;  1  A.  &  E.  Ency.  of  La,  (1  Ed.)  761;  2  Bish 
Cr.  Pro.  Sec.  36  and  50. 

Then  if,  at  common  law,  the  wife  can  not  be  convicted  of 
arson  for  burning  her  husband's  dwelling  house,  can  the  husband 
under  our  statutes  permitting  the  wife  to  own  and  use  her  sep- 
arate estate,  be  held  guilty  of  arscm  for  burning  his  wife's  house 
in  which  they  are  both  living  together  at  the  time  as  husband 
and  wifet  The  common  law  does  not  exempt  the  wife  from 
criminal  liability  who  bums  her  husband's  house  because  she  is 
presumed  to  act  under  his  coercion,  but  because  of  the  unity  of 
husband  and  wife  in  their  possession  and  occupancy  of  their 
dwelling.  Does  the  statutes  giving  to  the  wife,  as  well  as  the 
husband,  the  right  to  own  and  hold  title  to  the  house  usod  and 
occupied  by  both  as  a  dwelling,  in  the  slightest  measure  destroy 
this  unity  of  possession  in  the  husband  and  wifef    Does  it  de- 
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fctroy  the  lojcfic  of  the  common  law  mJe?  BLdiop  says  in  sectioii^ 
13  of  ^^olume  2  oi  his  New  Criminal  Law,  **If,  under  our  late- 
statutes,  a  wife  ouns  the  house  in  whieh  she  and  her  h\isband  re- 
side, he  cannot  commit  ars«)n  by  burning  it,  though  the  statute- 
©f  arson  has  the  words  'dwellingr  house  of  another.'  ''' 

The  supreme  courts  of  Virginia  anrf  this  state  seem  not  tO' 
have  passed  upon  this  question.  But  a  ^'ery  strong  and  logical 
discussion  of  it  is  found  in  the  case  of  Snyder  v.  People,  26 
Mich.,  106,  (12  Am.  Rep.,  302),  in  whieh  the  Supreme  Court  of 
Michigan,  speaking  through  Judge  Cooley,  a  judge  of  prominent 
ability,  held  that  "A  husbatfd,  li'Cin^  with  his  wife,  and  having 
a  rightful  possession*  jointly  with  her  of  a  dwelling  house  which 
she  own^  and  they  both  occuX)y,  is  not  gnilty  of  arson  by  the 
common  law,  in  burning  such  dwelling  house;  and  this  rule  iy 
not  changed  by  a  statute  securing  to  the  wife  her  separate  prop- 
erty." 

I  can  not  more  clearly  express  my  view  of  this  question 
than  by  quoting  from  Judge  Cooley^s  opinion  in  this  case.  In 
discussing  the  efFect  of  the  married  woman's  property  statutes^ 
which  in  Michigan  are  very  similar  to  ours,  he  says:  ** As  re- 
gards ht-r  individual  property,  the  law  has  done  little  more  than 
to  gire  legal  rights  and  remC'Ties  to  the  wife,  where  before,  by 
settlement  or  contract,  she  might  have  established  correspond- 
ing equitable  rishts  and  remedies,  and  the  unity  of  man  and 
tvoman  in  the  Uiarriage  relation  is  no  more  broken  up  by  giving' 
her  a  statntcrN'^  ownership  and  control  of  property  than  it  would 
have  been  before  the  statute,  by  such  family  settlement  as  would 
give  her  the  like  ownei'ship  and  control.  At  common  law  the 
power  of  independent  action  and  judgment  was  In  the  husband 
alone ;  now  it  is  in  her  also  for  many  purposes;  but  the  authority 
in  her  to  own  and  convey  property,  and  to  sue  and  be  sued,  is 
no  more  inconsistent  with  the  marital  unity  than  the  corn;spond- 
ing  authority  in  him.  *  *  *  So  long  as  they  occupy  to- 
gether he  is  not  to  be  considered  as  being  upon  the  premises  by 
sufferance  merely.  He  is  there  by  right  as  one  of  the  legal  unity 
known  to  the  law  as  family;  as  having  important  duties  to  per- 
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form,  and  responsibilities  to  bear  in  that  relation,  which  can 
tinly  be  properly  and  with  aptitude  performed  and  borne  while 
the  legal  unity  represents  an  uctualitY;  as  having  rights  in  con- 
sort and  offsprinir  which  can  only  be  valuable  reciprocally, 
"while  the  one  spot,  however  owned,  shall  be  the  home  of  all:  and 
in  many  ways  he  still  represents  the  family  in  important  rela- 
tions of  society  and  government.  Some  of  the  legislation  on  the 
subject  is  exceedingly  crude ;  some  of  it  has  injudiciously  given 
powers  to  the  wife  in  the  disposition  of  propertj^  which  it  has 
prudently  denied  to  the  husband ;  but  none  of  it  makes  the  hus- 
band a  stranger  in  law  to  the  wife's  domicile.  The  property  is 
hers  alone,  but  the  residence  %s  equally  his;  the  estate  is  in  her, 
but  the  dwelling  house,  the  domus,  is  that  of  both.  •  •  ♦  • 
The  house  in  legal  contemplation,  as  regards  the  offense  under 
consideration,  is  the  dwelling  house  of  the  husband  himself." 
•  •  •  •<w'e  confine  our  attention  now  to  the  ease  of  a  hus- 
band in  the  practical  exercise  of  the  ri.irht  to  reside  with  his 
family  in  the  wife's  <1  welling  house,  which  the  wife,  at  the  same 
tune,  practicAlly  conceded.  In  such  a  case  the  dwelling  house 
can  not  be  said  not  to  be  that  of  the  husband." 

I  have  found  but  one  authoritj^  holding  contrary  to  this 
Michi^n  case,  and  that  is  the  case  of  Garrett  v.  State,  100  Ind., 
in  which  the  Supreme  Court  of  Indiana  holds,  in  effect,  that  the 
Indiana  married  woman's  property  laws  change  the  common  law 
rule.  But  the  reasoning  of  fFudge  Cooley  is  so  clear,  and  the 
married  woman  *s  property  laws  of  Michigan  and  of  this  state  are 
so  nearly  alike,  and  their  laws  against  arson  being  almost  verbat- 
im the  same,  that  I  was  constrained  to  believe,  much  to  my  re- 
gret in  the  case  I  had  on  trial,  that  the  doctrine  laid  down  in  this 
Michigan  case,  and  by  Bishop  and  other  text  writers,  was  the  law 
of  West  Virginia.  Having  reached  that  conclusion,  I  could  not 
"Judicially  legislate,"  but  <:ould  only  follow  what  I  twnceived 
to  be  the  law,  leaving  it  to  the  legislature  to  remedy  this  defect  by 
appropriate  letrislatlon. 

Whether  the  husband  can  thus  bum  his  wife's  property 
with  impunity  without  being  liable  for  damages  civilly,  I  had 
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not  then,  and  do  not  have  now,  occasion  to  say.  It  might  be  also 
that  a  hasbajil  in  such  cot'es  is  liable  to  an  indictment  under 
section  6  of  chapter  115.  1his  seeins  to  be  a  statute  desi^^ned  to 
protect  the  property  right  iu  a  house,  rather  than  a  more  domi- 
ciiary  or  habitation  right  in  it.  But  whether  he  would  be  pun- 
ishable under  this  sttnute  or  not  for  such  an  act,  Baughman  was 
not  indicted  under  this  ptatutt*,  and,  therefore,  no  conviction 
under  that  in  lictroeat  coulc!  have  been  sustained  bcause  of  sec- 
tion 6.  Of  course  I  hud  to  decide  this  matter  very  quickly  and 
may  have  b<^x»n  in  error,  but  1  fail  to  find  any  authorities  that 
satisfy  me  t^iut  my  firsl  concepti<m  of  the  law  on  this  subject 
was  wrong.  In  any  rvent.  it  occurs  to  me  that  this  is  a  matter 
demanding  appropriate  kgismtion,  that  there  may  be  no  uncer- 
tainty about  it. 

J  C.  McWHORTER. 
Buckhannon,  West  Virginia,  April  13, 1910. 


Littlefield'8  Debt  Report 

(By  J.  M.  Mason.) 
TO  THE  BAR:— 

Littlefield's  report,  no  less  pre-eminent  for  amazing  pains- 
taking ability  and  industry  than  for  clearness  of  thought  and 
unconscious  impartiality,  will  arrest  attention. 

The  ordinance  charges  West  Virginia  with  state  expendi- 
tures within  the  limits  thereof  and  a  just  proportion  of  the  ordi- 
nary expenses  of  state  government  and  credits  monies  from  her 
counties. 

First.  What  meaning,  what  scope  will  the  court  giv^  the 
expression, — "All  state  expenditures  i^nthin  the  limits  thereof  f 
Virginia  history  shows  that  each  section  often  complained  of 
not  receiAong  its  share  of  expenditures,  and  that,  from  early 
times,  the-  state  was  politically  divided  into  Trans-Allegheny, 
Valley,  the  Piedmont  Region  and  Tide-Water.  Hence  the 
pharse,  "state  expenditures  within  limits"  had  a  definite  mean- 
ing. For  illustration:  The  convention  of  1850  called  on  the 
auditor  to  report  the  am<)imt  of  state  expenditures  in  each  of  the 
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four  divisions  •iiiring  1848,  and  although  acrimonious  debate 
followed  his  report,  no  meml»er  o|  the  convention  suggested  that 
any  disbursement,  charged  to  his  section,  ought  to  be  classed 
ainong  expenditures,  for  the  state  at  large,  along  with  the  gov- 
ernor's salary. 

The!  printed  record  indicates  that  counsel  for  the  plaintiflE, 
anxious  for  speedy  judirnent,  carefully  excluded  from  their  fig- 
ures eveiy  it^m  which  those  familiar  with  Vii-^rinia  history  con- 
sidered debatable  and,,  thus  excluding  doubtful  items,  they  put 
this  charge  at  $5,639,302. 

Some  twent3''-five  years  ago  persons  supposed  competent, 
and  certainly  without  motive  except  to  determine  the  minimum 
which  a  court,  commeuciujr  with  1820,  roust  charge  under  this 
head,  spt^nt  months  with  the  original  recoi-ds  and  compiled  sta- 
tistics which  schemed  to  prove  that  the  it  inimum  could  not  be  less 
than  $5,643,000.  The  Avriter  Ixdieves  it  impossible  that  any  one, 
connected  with  the  Virgiuin  comToission,  ever  had  access  to  the 
statistics  then  compiled.  It  is  very  siij^gestive  to  reflect  that  ac- 
countants^ guided  by  Virginia  lawyers  whose  large  fee  is  contin- 
g«?nt  on  speedy  judi,'ment,  came  within  j!4,000  of  the  amount 
which  25  years  ago  the  best  talent  obtainable  figured  as  the  min- 
iriium  for  this  charge 

Those  givijig  study  twenty-Jive  years  ago  concluded  that, 
if  the  question  ever  came  before  it  ,the  court  would  hold  that  it 
was  the  purpose  of  the  Wheeling  convention  to  charge  West  Vir- 
ginia with  all  disbursements  within  her  lii.'iits  which  the  legisla- 
ture was  accustomed  to  treat  as  sectional  as  distinguished  from 
expenditures  for  the  entire  state.  But  Littlefield  distinguishes 
between  the  state  buil«ling  a  bridge  or  road,  and  the  state  aiding 
to  build  it:  For  example:  Sometimes  Virginia  subscribed  for 
three-fifths  of  the  stock  of  an  u\temal  improvement  company 
and  raised  cash  to  pay  for  this  stock  by  selling  state  bonds.  In 
(»ther  cases  she  built  the  bridge  or  road  without  the  intervention 
of  a  company.  Littlefield  holds  that  a  stat^  expenditure,  through 
the  agency  of  a  company,  does  not  come  within  the  meaning  of 
** state  expenditures  within  limits."    He  says  the  expenditure 
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(a)  The  word  *'jutft"  had  reference  to  the  relative  ability  of 
the  two  sections  at  tlie  time  of  separation,  (b)  Relative  ability 
Jepends  on  relative  wealth,  (c)  That  slaves  must  be  inclndecf 
would  be  by  the  company,  not  by  the  state.  (See  note  1  at  ena 
hereof.)  Again.  He  excludes  such  items  as  the  loan  to  the  Ka- 
nawha company.  Thus  restiicting  the  sccpe  of  the  phrase  he 
makes  the  charge  for  expenditures  within  limits  only  $2,S11,559 
Probably  none  doubted  that  the  convention  expected  this  phrase 
to  embrace  all  the  items  which  Littlefield  has  excluded.  Hence 
the  question  narrows  to  whether  the  court  will  read  the  ordinance 
in  the  light  of  facts  which  gave  it  birth  f 

Second.  The  ordinance  charges  ''a  just  proportion  of  the  or. 
dinary  expenses  of  state  government."  How  will  the  court 
measure  this  proportion?  It  Ac-ems  that,  as  the  case  now  stands. 
West  Virginia  prop«j6es  to  rely  on  an  argument  as  follows:— 
when  estimating  relative  wealth.  But  the  reply  will  be.  (a) 
That,  as  resi>ects  ability  to  carry  debt,  slaves  count  as  producers 
of  wealth,  not  as  pn)perty.  (b)  That  West  Virginia  did  not 
separate  till  aiJmittcd  as  a  state  and,  at  that  time,  slaves  had 
been  freed.  Littlefield  ascertains  and  counsel  agrees  that,  on  the 
basis  of  relati/e  values  in  1863,  West  Virginia's  proportion 
would  be  twcnt>'»three  and  one-half  per  cent  excluding  the  value 
of  slaves,  and  lifteen  per  cent  including  their  value. 

Littlefield  finds,  and  we  give  below,  the  percntage  of  West 
Virginia's  proportion  of  ordinary  expenses  when  the  several 
measures,  proposed  by  the  court,  are  employed. 

Third.  I«ittlelield  puts  the  ordinary  expenses  at  $i0,274,- 
000,  which  is  two  and  a  half  millions  oiore  than  Virginia  figured 
them.  West  Virginia  objects  to  two  items  aggregating  some 
$390,000  and  also  objects  to  including  among  ordinary  expenses 
the  interest  charge  of  some  $18,500,000.  She  admits  that  Vir- 
ginia  paid  this  much  interest  during  the  thirty-eight  3rears,  but 
contends  that  the  interest  charge  should  not  be  classed  among  or- 
dinary expenses.  Waiving  inquiry'  as  to  how  this  contention,  if 
offered  seriously,  will  strike  the  court,  it  suffices  to  consider  that, 
if  interest  be  excluded  from  ordinary  expenses^  yet  the  court  is 
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certain  to  hold  West  Vir«rinia  f^a)  for  tho  amount  of  interest 
Virj>inia  paid,  prior  to  18G1,  ^or  morK»y  s[»eiit  in  WeM  Virginia 
territory ;  (b)  for  tiie  interest  Virginia  paid  on  Wheelins?  bonds; 
(c)  for  some  contribution  to  the  interest  paid  on  money  i)or- 
rowed  ior  asyluwib;  monuments,  etc.  It  seems  the  accountants 
Uiil  not  consider  this  aspe<;t,  but,  thosi*  who  have  h»oked  mto  it, 
l%now  that  the  amount  will  be  lar^re.    (Note  2.) 

The  parti<»R  aj^rce  as  to  fii^urcs  and  calculations;  they  <lisa- 
gree  (a)  As  to  whether  certain  disbursements  should  be  classed 
under  certain  heads;  (b)  As  to  which  one  of  several  measures 
«hoiild  determine  a  just  proportion  of  onlinary  expenses  One 
statement  exhibits  tiie  fitures,  under  each  head,  furnished  by 
each  state,  another  tstatement  exhibits  the  i)ercentages  ascer- 
tained by  Littlefield,  and  Wesit  Viri^inia''s  proportion  of  ordi- 
nary expenses  by  <»aeh  percentage. 


Expenditures 

Ordinary 

Within  Tiimits 

Expenses         1 

Monies  Paid 

^Vest  Virginia.,    ..$1,251,288 

$18,207,864 

7,051,214 

Virginia 5,639,3<>ii 

37,7H211 

5,954,395 

Littlefield 2,811,5«^ 

40,274,896 

6,105,884 

Populations,  1823-1861 

Values 

,  1863 

Excluding         In«^ludiBgr 

Excluding 

Includinir 

Slaves             Slaves 

Slaves 

Slaves 

M.43pr.  ct    20.22  pr.ct 

23.49  pr.  ct. 

15.09  pr.  ct 

^11,301,300    $8,147,4<J<) 

$9,463,500 

$6,078,300 

During  argument,  in  April  lfK)8,  on  instructions  to  the  mas- 
ter, some  of  the  coun  suggested  relative  federal  populations 
(viz,  three-fifths  of  slaves  added  to  free  inhabitants,)  as  the 
proper  measure  of  the  just  proportion.  It  i^eems  the  instioiction 
on  this  point  was  inadvertently  omitted,  but,  as  the  populations 
are  in  the  record,  the  court  may  calculate  the  percentage  in  1863 : 
to  wit,  approximately  twenty-six  and  a  half  per  cent,  making  the 
amount  about  ten  and  a  half  millions. 

The  court  must  determine,  from  this  record  before  it,  the 
amount: — (a)  for  expenditures  within  limits,  and  is  more  likely 
to  adopt  the  Virginia  figures  than  Littlefield '6;  (b)  for  onlinary 
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C'xpenjw-s.  and  is  aliuosi  oert.nin  to  adopt  Littlefield's  figures;  (e> 
for  monies  paid ;  viz,  the  credit,  nnd  it  seeros  perfectly  safe  to 
assume  that  it  will  adopt  Luti«^lit»ld's  fibres.  The  couit  must 
tlien  detormiiie  thi»  mensnrc  for  a  jost  proportion  of  ordinary  ex- 
penses, and  the  great  probability  is  that  it  will  measui^e  by  fed- 
eral poprilations.  If  these  conject\ire.s  are  correct,  then  the  coun 
will  inevitably  make  figures?  a-s  lollows:  Charge  $5,639,000  for 
state  expenditaris  and  $10,500,000  f(»r  ordinary  expenses  and 
credit  $6,105,000  bringing  the  state  in  debt  ten  millions. 

(This  paper,  being  restricted  to  the  ordinance  account,  omits  Vir- 
ginia's claim  for  property  transferred  by  the  act  of  1863.  The  New 
York  committee  can  make  no  demand  as  to  this  property,  and  the  ev- 
idence about  it  is  surprisingly  meager.  Littlefleld  puts  the  amount  at 
half  a  milUon.) 

It  seems  too  plain  to  arguo  that  this  state  has  everything  to 
gain  and  nothing  to  lose  by  t^ontinning  the  case  before  the  court 
hears  Littlcfield's  rejiort. 

Attt»ntion  is  called  to  the  fact  that  the  ordinance  says  that 
"West  Virginia  shall  be  charged  with  expenditures  and  ordinary 
expenses  an  i  ci'edited  wilh  monies  ** since  any  part  of  the  debt," 
which  existed  January,  1861;  was  first  ** contracted."  Here  is  a 
plain  enactment  that  the  nccounting  shall  commence  on  the  day 
when  "any  part  of  said  debt  was  contracted."  It  is  assume<l 
that  no  lawyer  thinks  that  either  counsel  or  court  could  change 
this  enactment  and  tubstitute  for  it  something  entirely  different 
rhe  record,  page  333,  states  that  cc»unsel  agreed  that  the  a<»ci>unt- 
ing  shonld  hocrr),  not  "when  any  part  of  said  debt  was  ci>n- 
traeted,"  but  should  bc»:>in  March  19,  1823;  to  wit,  more  than 
twenty  years  subsequent  to  the  time  when  the  ordinance  says  it 
shall  begin.  Those  investigating  this  matter  twenty-five  years 
ago  examined  j-ecords  which  seemed  conclusive  that  a  part  of  the 
debt,  which  existed  in  1861,  *'was  couti'acted"  prior  to  1795. 
The  records  were  then  sufficiently  examined  to  satisfy  men,  sup- 
posed to  be  very  competent  for  such  work,  that  certain  obliga- 
tirms,  iss.ied  prior  to  171)5,  had  been  exchanged  for  bonds,  issued 
after  1820,  and  that  certain  of  these  bonds  were  funded  under 
the  act  of  1871.  It  is  surprising  that  counsel  for  West  Virginia 
did  not  put  this  fact  into  record. 
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If  it  be  said  that,  owing  to  tho  lapse  of  time,  and  consecjuent 
loss  or  evidence,  it  is  not  possible  to  state  the  account  which  the 
ordinance  requires,  then  ccm^^s  the  qiu^stion  whether  tho  couit 
will  venture  to  exercise  a  power  unknown  to  our  civil  polity  and 
contrary  to  the  basic  principle  of  the  federal  constitution?  Will 
Die  couii;  write  into  the  ordinance  words  making  its  meaninc  dif- 
ferent? If  it  be  said  that,  on  grounds  of  nublic  policy,  laches 
may  not  be  attributed  to  the  sovereign  and  that  time  does  not  run 
against  the  king,  tht*  rt?i)l,v  is  that  this  docrine  has  not  as  yet 
been  applied  to  a  mere  jnoney  contract  lx»tween  two  states.  Lini- 
ited  space  forbids  elaboration,  but  it  is  easy  to  see  why  counsel 
for  plaintiff  were  alert  to  agree  that  the  accounting  should  com- 
mence as  late  as  1823,  and  thereby  shut  out  matter  which  was 
before  thp  convention  of  1820. 

Note  1.— Littlelield  s  report  to  the  couii;  takes  distinctions 
which  the  lawyers  in  the  Wheeling  ct/uvention  would  have  con- 
sidered untenable.  These  lawyers,  when  using  the  expression 
•*exi)enditurs  with  limits,"  were  thinking  about  the  amount 
which,  coming  out  of  the  treasury,  had  gone  into  a  bridge  or 
road.  But  Tiittletield  sees  distinctions  as  follows:  Ca)  Botween 
money  which  went  into  a  bridge  through  the  agency  of  stater 
officials,  and  mi^ney  which  went  into  a  bridge  through  the  agency 
of  a  company.  He  distinguishes  between  direct  and  indirect  ex- 
penditures within  Ihiiits  and  holds  that  the  latter  is  not  within 
the  intent  of  the  ordinance*,  (b)  Between  an  expenditure 
which  the  legislature  regarded  as  an  investment  and  one  re- 
garded as  a  donation.  In  other  words,  if  the  legislature  ex- 
pected revenue  frc»m  the  bridge,  then  it  was  not  an  expenditure 
within  limits,  (c)  He  seems  to  see  a  distinction  between  an  ex- 
penditure by  the  state  and  a  state  expenditure.  The  record  does 
not  indicate  that  these  distinctiims  were  suggested  by  counsel. 
Heretofore  opinion  seemed  unanimous  that  the  amount  appropri- 
ated  to  aid  building  a  bridge  or  road  was  an  expenditure  within 
limits. 

Note   2. — The   Wlieeling    convention    doubtless   considered 
that  West  Virginia  should  not  contribute  to  interest  on  state  ex- 
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penditures  within  \irgrinia,  but  it  seems  that  coiusel  proposed 
to  exerapt  this  state  from  all  iuterest  on  expenditures  within  her 
own  liiolta,  and  this  proposal  is  imienable.  If  the  court  sepa^ 
rates  the  interest  ehargc  from  ordinary  expenses,  the  result  may 
be  illustrated  as  follows :  Some  expenditures  within  limits  were 
before  1S30  and  some  were  alter  1850.  Say  xhe  average  was 
nineteen  years,  and  suppose  these  expenditures  aggregate  live  and 
a  half  millions^  and  suppose  the  court  measures  the  just  pr(^>or- 
tion  bj*^  federal  populations.  Then  the  figuring  will  be :  Charge 
$5,500,000  for  expemlitures  within  limits,  and  ehar<^  $6,270,000 
for  nineteen  years'  interest,  and  charge  $5,830,000  for  26%  of 
twenty -two  millions  of  ordinary  expenses,  and  credit  $6,105,000, 
bringing  the  state  in  debt  $11,495,000. 

Clean  Hands 

Not  lonir  since  a  lawyer  of  known  rectitude  undertook  the 
defence  of  a  man  charged  with  a  heint)us  crime.  The  case  came 
to  the  attorney  because  of  his  particular  knowledge  of  the  branch 
of  the  law  to  which  it  belonged,  or  rather  to  the  minute  section  of 
that  branch  of  the  law.  The  client  had  been  ch.<)rged  with  lik^ 
oifenses  before,  but  had  escaped  prosecution.  Nevertheless  the 
attorney  aoeeptod  the  retainer  and  gave  his  whole  heart  to  the 
preparatit)n  of  his  case. 

The  case  was  prepared  conscientiously,  carefully,  honestly. 
That  this  particnilFff  attonioy  would  countenance  sharp  practice 
of  any  sort  was  al>siiril.  When  witnesses  were  brought  for  his 
examination  he  accepted  them  in  gofni  faith  and  accepted  their 
stories.  If  these  stories  were  true,  his  client  was  innocent — 
wherefore  he  worked  the  harder  to  avert  a  miscarriage  of  justice. 

At  last  came  the  trial,  the  prosecution  adduced  its  proofs; 
then  ap|>eared  the  witnesses  for  the  defense  with  their  stories  that 
would  aci)uit  without  ground  for  a  doubt  in  the  minds  of  the 
jurymen.  The  stories  were  told  as  they  had  been  outlined  to  the 
attorney  for  the  defense,  but  the  prosecutor  was  alert.  He  cross- 
examined  skillfully,  then  he  adduced  testimony  in  impeachment 
AVitness  after  witness  went  to  pieces^  and  the  one  on  whose  tea- 
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timony  most  faith  ha<l  l)eew  placey  by  the  defense  was  shown  to 
have  testified  for  hire;  to  have  perjured  herself  for  a  sum  of 
money  paid  to  her  by  the  defendant  himself. 

It  was  embarrassing  for  the  defendant's  attorney.  It  was 
more  than  embarrassing.  The  reputation  which  he  had  spent  a 
score  of  years  in  raising  up  was  overturned  at  one  stroke.  Yet 
he  was  innocent  of  wron<>doing.  What  his  client  had  done  was 
without  his  knowledge,  yet  he  suffered  for  it.  The  community  at 
large  made  up  its  mind  that  he  had  prepared  the  case — ^that  he 
had  corrupted  the  witnesses  and  planned  the  line  of  perjured 
testimony.    He  had  handled  the  filth  and  his  hands  were  fouled. 

This  incident  is  well  worthy  of  careful  consideration.  Is  it 
safe  to  accept  business  which  may  result  in  such  a  scandal  T  Is 
it  not  best  to  refuse  the  retainer  when  soiled  hands  are  likely  to 
result?  Surely  a  fee  in  the  hand  is  not  worth  a  reputation  in  the 
mod. — ^L.  S.  Helper. 


Newly  Discovered  Evidence 

In  State  v.  Stowers  (November  1909,  66  S.  B.,  323)  the  Su- 
preme  Court  of  Api>eals  of  West  Virginia  administers  in  a  crim- 
inal case  the  usual  rule  that  newly  discovered  evidence  must  not 
be  merely  corroborative,  but  material,  and  such  as  will  call  for  a 
different  verdict. 

It  was  also  held  that  upon  a  motion  for  a  new  trial  because 
of  new  evidence  **it  is  not  enouu:h  for  a  prisoner  to  say  that  he 
did  not  know  before  tlie  trial  that  ho  could  prove  such  matters, 
but  he  must  show  the  erercise  of  diligence  in  some  proper  way 
fitting  the  case  to  ascertain  such  matters. '' 

In  People  v  Williams,  also  a  criminal  case  (October,  1909, 
89  N.  E.,  1030,)  The  Supreme  CJourt  of  Illinois  formulates  the 
tests  for  the  grantinir  of  a  new  trial  on  the  ground  of  newly  dis- 
eovered  evidence  as  follows:  The  evidence  must  appear  to  be 
such  as  will  probably  change  the  result  if  a  neyr  trial  be  granted ; 
must  have  been  discovered  since  the  trial ;  must  be  such  as  could 
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not  have  been  discovered  before  the  trial  by  the  exercise  of  due 
diligence :  must  be  material  to  the  isssue,  and  must  not  be  merely 
cumulative  to  the  evidence  oflfered  im  the  triaL 

It  appeared  that  accused  was  charged  with  an  oflfense  in  less 
than  three  weeks  after  its  commission,  and  was  indicted,  tried 
and  conviete«l  within  a  month.  After  conviction  he  asked  a  new 
trial  on  the  grounds  that  he  had  discovered  that  he  was  at  home 
when  the  offense  was  committed :  that  he  had  before  inquired  of 
several  persons  in  a  vain  attempt  to  discover  where  he  was  at 
that  time,  without  aho^ving  what  reason  he  had  to  believe  that 
they  would  know  of  his  wheit»abouts  at  that  time,  and  that  he 
afterwards  obtained  the  information  from  a  doctor  and  nurse 
who  were,  on  the  date  of  the  offense,  attending  the  accused's 
wife,  who  was  seriously  ill.  It  was  held  that  proper  diligence  to 
obtain  testimony  of  the  doctor  and  nurse  before  the  trial  was  not 
shown. 
The  court  said  in  part: 

"It  would  be  a  dangerous  rule  to  grant  a  new  trial  upon  an 
ex  parte  statement  that  certain  material  facts  which  had  pre- 
viously lieen  known  had  been  forgotten.  It  may  be  that  in  a 
sense  a  forgotten  fact  is  practically  the  same  as  if  it  had  never 
been  known:  but  the  liability  to  fraud  and  the  temptation  to 
•perjury  in  such  cases  forbid  that  a  new  trial  should  be  granted 
because  a  party  against  whom  a  verdict  has  gone  makes  oath  that 
he  has  forgotten  material  parts  of  his  evidence.  In  order  to 
prevent,  so  far  as  possible,  fraud  and  imposition  which  defeated 
parties  may  be  tempted  to  practice  as  a  last  resort  to  escape  the 
consequence  of  an  adverse  verdict,  applications  for  new  trial  on 
account  of  newly  discovered  evidence  should  always  be  subjected 
to  the  closest  scrutiny  by  the  court.  The  rules  of  law  which  gov- 
ern in  such  cases,  if  carefully  observed,  will  generally  accomplish 
justice.  There  is,  of  course,  a  bare  possibility  that  a  rigid  ad- 
herence to  these  rules  may,  in  exceptional  cases  work  an  injus- 
tice, but  this  is  unavoidable.  Neither  the  law  nor  the  means  of 
enforcing  it  are  infaUible,  nor  are  the  methods  appointed  by  the 
law  for  the  discovery  of  truth  and  the  detection  of  error  immune 
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from  mistakes;  but  it  is  far  better  that  a  single  person  should 
suffer  mischief  than  that  the  rules  be  so  relaxed  that  every  liti- 
gant will  have  it  within  his  power,  by  keeping  back  part  of  his 
•'vidence  and  then  swearing  that  it  was  forgotten,  to  destroy  a 
verdict  and  obtain  a  new  trial  at  his  pleasure." 


Mr.  Justice  Brewer 

In  one  of  his  public  addresses  the  late  Justice  Brewer  quoted 
Lord  Mans^eld's  saying  that  he  wished  popularity,  not  the  pop- 
ularity that  is  run  after,  but  that  which  sooner  or  later  never 
fails  ''to  do  justice  to  the  pursuit  of  noble  ends  by  noble  minds." 
It  was  the  iKipularity  that  Mr  Justice  Brewer  coveted,  and  he 
won  it  by  the  frankness,  courage  and  liberality  of  his  opinions 
utt4ired  ns  a  citizen  on  every  occasion  suitable  for  their  exi)res- 
sion.  He  would  not  allow  himself  to  be  restricted  by  the  conven- 
tional dignity  of  jadicial  place,  maintaining  that  the  ermine 
should  not  cover  him  as  a  cloak  of  silence.  He  remained  a  citi- 
zen, with  the  citizen's  risrlit  to  think  for  himself  and  the  impulse 
to  speak  his  thoughts,  although  he  sat  on  the  bench  of  the  su- 
preme court 

Mr.  Justice  Brewer  was  aware  that  he  did  not  escape  crit- 
icism when  he  discussed  public  questions,  impending  laws,  and 
even  the  national  administration,  but  he  thought  that  his  life 
tenure  on  the  bench  should  furnish  the  answer  to  tht>3e  who 
thought  that  he  was  net  actuated  by  an  ideal  of  duty  to  his 
countrymen  and  Lis  generation.  He  opposed  the  annexation  of 
the  Philippines  and  ^ater  urged  their  independence  and  neutral- 
ization He  desired  tc  see  immicrration  restricted  because  he 
feared  trubmersion  of  the  **  Anglo-Saxon '-  stock.  He  scouted  the 
idea  of  an  invasion  of  the  United  States  by  a  formidable  force, 
and  believed  that  a  nucleus  of  an  army,  susceptible  of  rapid  ex- 
pansion, would  be  sufBciont  for  the  national  defense.  He  advo- 
cated woman  suffrage.  Paternal  government  he  condemned, 
deprecating  the  growing  tendency  to  call  on  congress  to  do  what 
it  was  the  province,  and  should  be  accounted  the  privilege,  of 
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the  states  to  do  for  themselves.  Of  the  meome  tax  he  said :  '*  If 
once  you  give  the  powor  to  the  nation  to  tax  all  the  incomes  yoa 
give  the  power  to  tax  the  states,  nttt  out  of  their  existence  but 
out  of  their  vitality.*' 

The  federal  judiciary,  he  held.  '*Must  continue  to  be  the  bul- 
wark of  our  liberties  ii  they  are  not  to  perish  "  There  was  no 
other  power  **to  save  the  country  from  the  consequences  of  lejr- 
islative  wandering  beyond  constitutional  limits."  He  rec^retted 
that  the  convention  did  not  make  the  Presidential  term  seven 
years  and  the  President  ineli&rible  For  a  second  term,  as  was  pro- 
posed. *'If  that  were  the  provision,'  he  said  on  one  occadion, 
"we  should  not  now  have  the  spectacle  of  our  strenuous  Presi- 
dent playing  a  game  of  hide  and  seek  with  the  American 
people." 

To  appreciate  the  civic  usefulness  of  David  J.  Brewer,  and 
the  quality  of  his  patriotism,  it  was  not  necessary  to  subscribe 
to  all  his  views  upon  public  ciuostions.  His  service  was  two-foFd ; 
as  judge  of  the  supreme  court  during  ti;^'enty  momentous  years 
and  as  a  citizen  who  spoke  his  mo^t  innermost  thoucrht  for  the 
general  good.  In  both  capacities  he  will  be  highly  and  deserv- 
edly honored. — ^N.  T.  Sun. 


Reversed  Because  of  Irrelevant 

The  decision  of  the  Appellate  Tei*m  in  Rothschild  v.  Wein- 
iireen  (February,  1910,  121,  N.  Y.  Supp.,  234)  may  be  noted  not 
because  the  circumstances  involved  were  unusual,  but  because 
they  are  of  a  class  that  is  altogether  too  common.  Although 
warnings  to  trial  jutlges  and  to  the  bar  against  the  presentation 
of  irrelevant  matter  to  juries  are  frequently  administered  by 
appellate  courts,  the  practice  of  attempting  to  win  cases  through 
passion  and  prejudice  persists,  and  it  is  therefore  expedient  to 
give  as  wide  publicity  as  possible  to  efforts  of  that  nature  that 
in  the  end  go  for  naught.  In  Rothchild  v.  Weingreen  it  was  held 
reversible  error  in  an  action  for  damages  for  assaulting  plaintiff 
and  attempting  to  kiss  her,  to  admit  evidence  as  to  whether  de- 
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iendant  had  b<:ren  divorced  and  hail  boen  named  a  corespondent 
in  a  divorce  suit.  Speaking  fcr  the  ApiJ<ellate  Term,  Mr.  Justice 
55eabur>',  said : 

''The  plaintiff  was  CTnployi»d  as  a  mt^del  by  the  defendant, 
who  was  a  furrier.  Slie  olaiins  that  during  the  Inncbeon  hour 
her  employer  told  her  to  remain  in  tlie  store,  and  that  ho  assault- 
4»<1  her  and  attempted  to  kiss  her.  Tlie  plaintifiF  was  uncertain  as 
to  the  date  of  the  allejred  assault,  and  admits  that  she  made  no 
outcry,  and  told  no  one  of  the  occurrencre  shortly  after  it  hap- 
pened. She  testified  that  aftirr  the  assault  the  defendant  left 
the  place  and  that  she  remained  antil  late  in  the  afternoon,  as 
«he  wished  to  tell  the  defendant  on  his  return  what  she  thouflrht 
of  his  conduct.  The  plaintiff  was  not  corroborated  either  by  wit- 
nesses or  circumstances.  The  defendant  denied  absolutely  the 
charge  against  him,  ami  testified  that  the  plaintiff  was  an  inex- 
perienced and  incompetent  model  and  that  he  ^called  her  down 
for  not  standing  straicrht'  and  that  the  next  morning  she  did  not 
appear  at  the  stoiv.  'JTie  defendant  was  corroborated  in  some 
respects  by  the  testimony  oF  two  of  his  employes.  Upon  cross- 
examination  counsel  for  the  plaintiff  asked  the  defendant  wheth- 
er he  had  ever  been  divorced.  This  in^,niry  was  followed  up  by 
a  dozen  more  of  a  similar  nature,  asking  whether  he  had  not 
been  named  as  corespondent  in  a  divorce  suit  and  had  papers 
served  upon  him  in  such  an  a«-tion.  All  of  these  questions  were 
objected  to  by  the  defendant's  counsel,  but  the  objections  were 
overruleti  and  the  defendant  duly  excepted. 

In  view  of  the  natui*e  of  the  case,  it  is  apparent  that  these 
questions  were  asked  solely  to  prejudice  the  defendant  in  the 
eyes  of  the  jury.  In  no  view  of  the  case  were  they  relevant.  The 
objection  to  them  shouM  have  been  promptly  sustained  by  the 
court,  and  counsel  for  the  plaintiff  prohibited  from  asking  other 
questions  of  a  like  nature.  We  think  it  probable  that,  in  a  c^se 
where  the  issue  was  so  narrow  as  it  was  here,  the  defenadant 
may  have  been  prejudiced  by  the  suggestions  which  were  repeat- 
edly made  in  these  questions.  A  verdict  won  by  such  means  is 
not  fairly  won,  and  will  not  be  allowed  to  stand.    The  couiis  of 
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late  have  had  frequent  occasion  to  rebnke  improper  conduct  of 
this  kitid,  and  have  repeatedly  enunciated  the  rule  that  where^ 
wich  conduct  is  resorted  to  the  judgment  will  be  reversed.  Sal' 
litary  results  from  this  rule  can  only  be  secured  by  the  action; 
ol  the  courts  in  adherine  consistontry  to  it,  to  the  end  that  it 
ifeay  be  uhderstnod  that  resort  to  such  unfair  means  will  in  every 
case  carry  with  it  the  ])enalty  of  reversal.  This  case  should  be  re- 
tried^ and  submitted  to  another  jury  to  pass  upon,  under  cir- 
cumstances that  secure  a  fair  tiial  to  both  of  the  parties.*' 

Similarly  it  has  been  held  that  where  an  advocate  asks  a  wit- 
ness questions  which  he  must  be  assumed  to  know  cannot  be  per- 
mitted to  be  answered,  and  so  indirectly  gets  before  the  jury  the 
substance  of  incompetent  testimony,  the  judgment  should  be  set 
aside  if  there  be  reason  for  apprehending  that  the  verdict 'was  in- 
fluenced by  such  miswmduct  (Cnsselmon  v.  Dunfee,  172  N.  T., 
507 ;  Barton  v.  Brewley,  Wis.,  S6  N.  W.,  35.) 

In  Scott  V.  Barker  in  the  First  Appellate  Division  of  the 
fiuprome  Court  (120  App.  Div.,  241,  249,)  Mr.  Justice  Clarke^ 
speaking  for  the  court,  said : 

*'Wc  cannot  escape  the  conclusion  that  the  verdict  was  due 
to  matters  to  which  we  regret  to  be  obliged  tc  allude. 

**Tbe  trial  counsel  in  his  z^al  and  eagerness  in  behalf  of  hi« 
clients  succeeded  in  creating  an  atmcjsphere  in  the  court  room 
which  we  think  could  not  fail  to  have  its  effect  upon  the  jury. 
Against  the  repP5»tod  obj^r-.tji.ns  of  the  defense  and  apparentiy 
uncontrolled  by  the  court,  under  the  guise  of  arguing  upon  the 
admission  or  rejection  of  evidence,  he  repeatedly  and  persistentiy 
in  effect  summed  up  to  the  jury  all  through  the  case.  In  this 
way  many  things  not  in  evidence  got  before  the  jury  calculated 
to  affect  them  upon  a  contest  between  the  disinherited  daughters 
of  the  firgrt;  wife  and  the  widow  who  had  married  their  father  un- 
der the  circumstances  disclosed.  By  the  peculiar  phraseology  of 
his  questions  counsel  succeeded  in  himself  testifying  rather  than 
eliciting  testimony  from  the  witnesses.  We  think  that  counsel 
should  learn  that  the  verdict  is  not  the  only  thing  to  obtain  in  a 
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trial  in  a  conrt  of  jiuitice,  but  that  it  must  be  obtained  in  an  or- 
•deriy  and  proper  iinauner,  and  that  if  (Counsel  transcend  just  and 
proper  b<3nnds  the  R^snlt  obtained  by  such  inethods  cannot 
»tand." 


How  The  Villian  Escaped 

Asa  burjTclar  was  trying  to  break  into  the  house  of  a  citizen 
of  a  foreign  city  the  f rmnework  of  the  second  story  window  to 
which  he  clung  gave  way  and  he  fell  and  broke  his  leg.  Limp- 
ing before  the  justice  the  next  day  he  indignantly  demanded 
that  the  o^vner  of  the  Louse  be  punislied. 

''You  shall  have  justice,"  said  the  judge. 

Tlie  OMner,  being  sni/unoiied,  elairaed  that  the  accident  was 
<1ue  to  the  poor  woodwork,  and  that  the  carpenter,  not  he  was  to 

''That  soiumIs  reasonable,^-  said  the  judge;  "let  the  carpen- 
ter be  called." 

The  carpenter  admitted  that  the  window  was  defective, 
""But  how  could  I  do  better  J"  said  he,  '^when  the  mason  work 
^as  out  of  plumt" 

"To  be  sure,"  replied  the  judge,  and  he  sent  for  the  mason. 

The  mason  could  not  deAy  that  the  coping  was  crooked.  He 
explained  that  while  he  was  placing  it  in  position  his  attention 
was  distracted  frcwi  his  work  by  a  pretty  girl,  in  a  blue  tunic, 
who  passed  on  the  other  side  of  the  street. 

"Then  you  are  blameless,^ ^  said  the  judge,  and  the  girl  was 
sent  for. 

"I  admit"  said  she,  "that  I  am  pretty,  but  that's  not  my 
fault,  and  if  the  blue  tunic  attracted  the  mason's  attention  the 
ilyer,  not  I,  is- responsible." 

"lliat's  good  logic,"  said  the  judge;  "let  the  dyer  be 
<»Ued." 

The  dyer  came  and  pleaded  guilty. 

"Take  the  wretch/*'  said  the  judge  to  the  thief,  "and  hang 
him  from  his  doorpost." 
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The  people  applaiided  this  wiae  sentence  and  hurried  oft  to 
carry  it  out  Soon  they  returned  and  reported  that  the  dyer 
was  too  tall  to  be  hung  from  his  doorpost 

''Find  a  short  dyer  and  hang  him  instead/'  said  the  judge 
with  a  yawn ;  **let  justice  be  done  at  any  cost/'-— -Law  Student '» 
Helper. 


Hciw  Mr.  Root  Earned  a  Big  Fee 

A  story  presumably  authentic,  but  the  accuracy  of  which 
we  do  not  vouch  for,  is  told  of  the  way  Senator  Elihu  Root  se- 
cured a  fee  of  $250,000  for  two  days'  service  to  the  Sage  estate: 

After  the  death  of  Russell  Sage  a  legal  snarl  presented  it- 
self as  to  the  distribution  of  the  estate,  variously  estimated  at 
from  $140,000,000  to  $200,000,000.  Mrs  Sage,  kindly,  generous 
and  just,  wanted  the  legal  question  settled  quickly  and  by  au- 
thority. 

'*!  want  to  see  Mr.  Elihu  Root,''  she  said  to  her  advisor 
"and  say  to  him  that  I  will  consider  it  a  distinct  favor  if  he  will 
pass  upon  this  question  and  give  to  me  his  decision." 

Communication  was  opened  up  at  onoe  with  the  then  secre- 
tary of  war.  A  special  messon^r  culled  upon  him.  He  was  too 
much  engrossed  with  his  official  duties  to  give  the  request  atten- 
tion. 

"Please  say  to  Mrs.  Sage,'*  said  he,  "that  it  will  be  impoasi- 
ble  for  me  to  net.    I  am  not  practicing  law  now." 

"But  it  is  not  a  question  of  fee,  Mr.  Root,"  said  the  inter- 
me<!iary.  "Mrs.  Sage  insists  that  you,  and  you  only,  shall  advise 
in  this  matter." 

"I  repeat,"  replied  the  war  secretary,  "that  I  do  mot  wish 
to  be  retained,  and  you  may  say  that  nothing  further  need  be 
suggested.  My  fee  would  be  practicjiUy  prohibitive  and  I  want 
it  to  be  so  regarded." 

"And  that  fee  would  be—" 

"Well,  say  $250,000,"  was  the  reply,  in  a  tone  intended  to 
cut  oflf  further  discussion. 
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That  same  day  teleprraphic  communication  with  Mrs.  Sage 
was  opened.  **Pay  it,"  ^e  said.  Mr.  Root  was  astounded  when 
informed  that  his  ** prohibitive''  fee  was  regarded  as  settled. 
He  accomplished  what  he  had  t^i  do  in  less  than  forty-eight 
hours,  without  appearing  in  court  and  without  engaging  addi- 
tional aid,  and  Mrs.  Sage  was  very  well  satisfied. — Green  Bag. 


A  Final  Word  on  the  Law's  Delay 

We  are  now  told  for  the  twentieth  time  in  despatches  from 
Washington  that  the  president  is  jroing  to  condemn  the  law's  de- 
lays in  his  coming  messaore  to  congress. 

'rh«»re  is  no  subjec't  that  delights  the  ready-made  reformer 
more  than  this.  He  likes  to  "jump  on  the  courts."  He  knows 
everybody  will  agree  with  him  that  the  law's  delay  is  a  dreadful 
thing.  He  has  only  to  denounce  "technicalities"  to  be  certain  of 
carrying  his  audience  or  his  readers  with  him.  Indeed,  one  New 
York  newspaper  recently  asserted  that  an  indicted  defendant 
*•  interposed  the  usual  technical  plea  of  not  guilty."  It  would 
be  interesting  to  know  what  sort  of  a  plea  could  be  deemed  non- 
technical by  the  writer  of  that  statement. 

The  fact  that  President  Taft  is  a  lawyer  and  has  been  a 
judge  gives  emphasis,  of  course,  to  his  well  known  opinion  to  the 
effect  that  the  procerlure  in  our  courts  of  justice  is  too  slow.  We 
have  protested  and  still  pi-otest  that  his  criticism  in  this  respect 
has  not  been  sufficiently  discriminating.  He  treats  all  the  states 
alike;  wherens  in  truth  and  in  fact,  ^is  the  laMryers  phrase  it, 
there  is  the  irreatest  possible  difference  in  the  different  states 
as  to  the  expediticm  attainable  in  the  prosecution  of  a  lawsuit 
and  also  in  respect  to  the  recognition  of  technical  objections  in 
the  appellate^  tribunals. 

Many  of  those  critics  who  denounce  the  law's  delays  most 
vehemently  find  fault  with  the  sfystera  of  appeals,  and  many 
would  abolish  all  rieht  of  appeal.  In  all  discussions  of  this  sub- 
ject, and  particularly  in  comparing  the  American  with  the  Eng- 
lish procedure,  it  should  be  remembered  that  a  liking  for  the 
privilege  of  appeal  in  their  lawsuits  seems  to  be  an  ingrained 
characteriBtic  of  the  American  people.    It  is  manifested  in  the 
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fundamental  law  of  most  of  the  states  of  the  American  Union. 
Our  citizens  want  the  right  of  review  by  an  appellate  court — 
and  sometimes  by  two  appellate  courts — almost  as  lunch  as  they 
want  the  right  of  trial  by  jury  itself ;  and  no  project  oE  law  re- 
form wUl  ever  be  effectual  which  does  not  take  this  feeling  mto 
account 

It  is  a  matter  of  the  first  importance  to  the  community, 
however,  that  its  trial  judges  shall  be  lawyers  of  such  ability 
that  they  will  make  very  few  mistakes  for  the  appellate  tribimals 
to  correct.  "We  have  always  insisted  that  the  people  cannot  take 
too  much  pains  to  select  men  of  first  rate  ability  for  the  trial 
bench. — ^New  York  Sun. 


Charles  W.  Morse  and  the  Federal  Bench 

The  decision  of  the  United  States  Circuit  Court  of  Appeals 
in  the  case  of  Charles  W.  Morse  is  unpopular.  Morse  has  figured 
for  months  in  the  public  prints  as  a  man  of  pluck  and  deter- 
mination, fighting  for  rehabilitation  against  almost  overwhelm- 
ing odds.  In  the  common  acceptation  he  has  been  the  under 
dog.  His  reverses  and  successes  have  been  followed  with  sym- 
pathy, especially  his  successes.  As  the  press  has  recorded  from 
time  to  time  his  liquidation  of  debt  after  debt  in  the  schedule  of 
his  vast  indebtedness,  and  Morse  has  been  seen  to  reassume  step 
by  step  his  executive  sway,  a  great  part  of  the  public  has  con- 
fessed its  sense  of  gratification.  For  such  people  he  was  the  stout 
swimmer  engulfed  and  swept  away  to  sea,  but  ever  indomitable 
in  his  spirit  and  incapable  of  surrender. 

No  balance  sheet  of  morals  or  account  of  disabilities  is 
dressed  against  a  man  in  such  case.  I'he  sentimental  and  emo- 
tional appeal  predominates,  just  as  the  element  of  the  pictur- 
esqua  and  the  temerarious  in  lying,  or  in  other  moral  delinquen- 
cy, not  only  disarm  criticism  but  excite  the  applause  of  the  mob. 
Thus  we  explain  to  ourselves  the  disclosure  of  a  widespread  feel- 
ing of  commiseration  and  active  sympathy  for  Morse  when  the 
federal  court  arrests  his  audacious  and  triumphant  progress  to- 
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ward  self  rehabilitation  and  renewed  wealth  and  consigns  him  to 
the  penitentiary  for  a  term  so  long  as  to  imply  his  finality. 

And  yet  we  are  convinced  that  few  decisions  have  been  more 
salutaiy  than  this  M'hich  condemns  Morse  to  a  felon's  doom.  Of 
his  guilt  and  his  personal  infamy  there  has  never  been  any 
donbt;  of  his  utter  unfitness  for  any  place  of  trust  or  confidence 
there  has  been  no  question.  It  he  went  unscathed  it  would  only 
be  because  his  bankruptcy  was  surreptitiously  subtended  by  the 
X)06se6sion  of  money  and  iiecans*?  the  money  was  backed  by  all  the 
s|>ecious  ability  and  devious  rascality  which  first  led  him  into 
crime. 

Such  a  decision  realfirms  the  stability  of  justice.  There  is 
not  one  law  in  our  federal  courts  for  the  poor  and  another  for 
the  rich.  There  is  simply  the  decorous  and  proper  movement  of 
the  law  itself.,  overcoming  with  dignity  and  assurance  all  the  ob- 
stacles strewn  in  its  path  by  wealth  and  ingenuity.  We  count  it 
a  most  wholesome  thing  that  it  has  come  to  pass,  and  we  deem 
that  it  should  prove  a  warning  to  not  a  few  men  of  notable  place 
and  standing,  men  even  of  quasi-lofty  repute,  that  it  ill  becomes 
them  to  seek  indentification  and  association  with  a  mijefactor 
simply  because  he  seems  about  to  evade  the  penalty  of  his  male- 
factions and  resume  pw^sently  the  dispensation  of  his  customary 
and  lucrative  favor. — The  Sun. 


Another  Victim 

The  late  Senator  Pugh  of  Alabama,  practiced  law  for  many 
3  ears  in  Kufaula.    A  Eiifaula  man  said  of  him  the  other  day. 

"In  an  eloquent  speech  on  circumstantial  evidence  I  once 
beard  Senator  Pugh  drive  home  the  danger  of  this  sort  of  evi- 
tlfuce  with  a  good  anecdote. 

He  said  that  a  Euf  aula  woman  made  one  of  those  com  pone 
puddings  for  which  the  ladies  of  our  state  are  famous.  She  put 
tie  pudding  on  a  shelf  to  cool,  and  tlien  she  went  out  to  have 
a  dress  fitted.    Her  little  son,  Jabez,  was  left  in  the  house. 

'*  Jabez  played  with  his  toys  till  he  4SQt  hungry.  Then  he 
put  a  chair  beneath  the  shelf,  climbed  up  and  ate  all  of  the  de- 


Digitized  by  CjOOQIC 


88  THE    BAR 


licious  pone  padding  Ihiit  his  smaU  interior  would  posBibly 
hold.    To  conelnde  he  did  a  itrange  thing. 

**He  caught  the  cat,  dabbled  her  four  paws  m  the  soft  yel- 
low custard  in  the  bottom  of  the  dish,  and  then  set  her  down. 
She  scampered  through  the  kitchen  into  the  dining  room  and 
parlor,  and  thence  out  of  doors.  On  the  bare  boards  of  the 
kitchen,  on  the  dining  room's  red  carpet,  and  on  the  parlor 
carpet  of  green  she  left  impartially  small  golden  footprints,  very 
neat,  very  conspicuous.    The  boy  smiled  softly  to  himself. 

•'And  that  evening,  on  his  father's  return,  he  heard  a  wild 
scampering  below,  the  banging  of  the  front  door,  a  terrified 
mewing  and  the  sharp  crack  of  a  rifle. 

'*Then  little  Jabez  smiled  softly  to  himself  again. 

*'Ah,  me,"  he  said,  ** there  goes  another  victim  of  circum- 
stantial evidence." 


"These,  I  fear  are  tiuisms.  but  T  suppose  that  after  all  tru- 
isms are  the  best  antidote  for  sophisms."  Per  Russell  J.,  in 
Craig  V.  Thompson,  12  Nova  Scotia  150,  161. 


''It  is  hard  that  a  young  woman  who  has  sustained  severe 
injury  by  a  force  controlled  by  a  corporation  should  alone  suffer, 
even  though  she  negligently  went  in  the  way  of  that  force,"  Per 
Mr.  Justice  Gary,  in  West  Chicago,  etc.,  R.  Co.  v.  Boeker,  70  III. 
App.  67. 


"The  position  of  a  married  woman  who  lives  apart  from  her 
husband  is  a  vtry  unpleasant  one."  Per  Stevens,  V.  C,  in  Sut- 
cliffe  V.  Eisele,  62  N.  J.  Eq.  222  Atl.  Rep.  71 


'  I. 


It  is  a  well  known  fact  that  after  a  prolonged  controversy" 
— ^between  jurorrs  while  deliberating,  in  this  case —  "pride  of 
opinion  is  apt  to  blind  the  eyes  to  the  truth."  Per  Albert,  C. 
in  Jessen  v.  Donahue,  (Neb.)  96  N.  W.  Rep.  639,  641. 
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The  Income  Tax  Decision  of  1905 

The  intention  of  the  proposM  sixteenth  amendment  to  the 
Constitution  is  (and  its  -effect  if  ratifkni  by  the  legislatures  of 
three-fourths  oi  the  slates  will  be^  to  overrule  and  annul  the 
opinions  of  a  majority  of  the  supreme  court  in  the  income  tax 
teases.  Every  -one  \rti'j'is  to  vote  for  members  of  the  legislatures 
who  are  to  decide  that  important  question  will  naturally  wish 
to  read  the  vital  part  of  the  decisions  he  will  be  called  to  pass 
judgment  on. 

Confusiwi  has  arisen  regarding  these  decisions  because  there 
were  twn.  In  the  iirst  case  the  court  decided  by  six  to  two  that 
an  unapportioned  tax  on  the  rent  of  real  estate  was  uncon<^titu- 
tional,  but  ujion  each  uf  the  other  questions  argued  at  the  bar,  to 
wit:  (1)  Wh<»ther  the  void  provisions  as  to  rents  and  income 
from  real  estate  invalidated  the  whole  act;  (2^^  whether  as  to  the 
income  from  personal  property  as  such  the  act  is  unconstitutional 
as  laying  direct  taxi^s;  (3)  whether  any  part  of  the  tax,  if  not 
ecmsidered  as  a  direct  tax,  is  invalid  for  want  of  uniformity  on 
either  of  the  grounds  suggested.  The  iustices  who  heard  the  ar- 
guments were  ixiually  diviiled,  and  therefore  no  opinion  was  ex- 
pressed. 

Only  eight  justices  sat,  and  a  rehearing  was  had,  at  which 
all  of  the  nine  were  pre»mt.  Of  these  there  were  live — 
the  Chief  Justice  from  riinois.  Gray  from  Massachusetts'.  Field 
from  California,  Brewer  from  Kansas  and  Shiras  from  Pennsyl- 
vania— ^who  fonned  a  majority  concurring  in  the  second  judg- 
ment. Justices  Harlan  of  Kentuek>%  Brown  of  Michigan,  White 
of  Louisiana  and  Jackson  of  Tennessee  made  up  the  minority, 
whose  opinions  have  been  extensively  read  and  commented  on  in 
the  South  and  middle  West  to  the  prejudice  of  the  opinion  of  the 
court.  As  reason  for  that  lies  in  the  fact  that  while  the  R-^pub- 
lie^ins  have  generally  approved  and  upheld  the  opinion  of  the 
majority  of  the  court  in  both  cases,  the  Democratic  organization 
condemned  it,  relying  on  the  opinions  of  the  minority  justices, 
which  were  largely  circulated. 

The  opinion  of  the  court  in  each  case,  written  by  the  chief 
justice,  is  very  full  and  'convincing,  especially  in  its  historical 
part  and  in  extracts  from  previous  pertinent  decisions  of  the 
court.  The  portion  which  we  give  t^ontains  the  main  ]>oints  de- 
cided and  the  reasons  therefor.  It  is  not  to  be  assumed  that  any 
competent  voter  will  overrule  and  condemn  them  till  after  he  has 
made  a  careful  study  thereof. 
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The  chief  iustice  said : 

The  CoDStitution  divided  federal  taxation  into  two  great 
classes- -the  class  of  direct  taxes  and  the  ctass  of  ^ties,  imposts 
and  excises — and  prescribed  two  rules  which  qualified  the  grant 
of  power  as  to  each  class. 

The  power  to  lay  «iirect  t^xes,  apportioned  among  the  sev- 
eral states  in  proportion  to  thieir  representation  in  the  popular 
branch  of  congress — i-epresentation  based  on  population  as  ascer- 
tained by  the  census — was  plenary  and  absolute,  but  to  lay  direct 
taxes  without  apportionment  was  forbidden.  The  power  to  lay 
duties,  impost  and  excises  was  subject  to  the  qualification  that 
the  imposdtion  must  be  nniform  throughout  the  United  States. 

Onr  previous  decision  was  confined  to  the  consideration  of 
the  validity  of  the  tax  on  the  income  from  real  estate  and  on  the 
income  from  miuiicipal  bonds.  The  question  thus  limited  was 
whether  such  taxation  was  direct  or  not  in  the  meaning  of  the 
Constitution.  And  the  court  went  no  further  as  to  the  tax  on 
the  income  from  real  estate  than  to  hold  that  it  fell  within  the 
same  class  as  the  source  whence  the  iiicoms  was  derived— that  is, 
that  a  tax  upon  realty  and  a  tax  upon  the  receipts  therefrom 
were  alike  direct;  while,  as  to  the  income  from  municipal  bonds, 
that  could  not  be  taxed  bi»canse  of  want  of  power  to  tax  the 
uource,  and  no  reference  was  made  to  the  nature  of  the  tax  as 
being  direct  or  indirect. 

We  are  now  permitted  to  broaden  the  field  of  inquiry  and 
tc»  determine  to  which  of  the  two  j?reat  classes  a  tax  upon  a  per- 
son *s  eniire  income- --whether  derived  from  rents  or  products  or 
otherwise  of  real  estate,  or  from  bonds,  stocKS.  or  other  forms  of 
personal  property — beloners ;  and  we  are  unable  to  conclude  that 
the  enforced  subtraction  from  the  yield  of  all  the  owner's  real  or 
personnl  prr^^^^rfy,  in  the  manner  prescribed,  is  so  different  from 
a  tax  upon  the  prv')perty  itself  that  it  is  not  a  direct  but  an  in- 
direct tax  in  the  nieaning  of  the  Constitution. 

The  reasons  for  the  clauses  of  the  Constitution  in  respect 
to  direct  taxation  are  not  far  to  seek.  The  states  respectively 
possessed  phinary  powers  of  taxation.  They  could  tax  the  prop- 
erty of  their  citizens  in  such  manner  and  to  such  extent  as  they 
saw  fit.  They  had  unrestricted  powers  to  impose  duties  or  im- 
posts on  imports  from  abroad,  and  excises  on  manufactures,  con- 
sumable commodities  or  otherwise.  They  gave  up  the  (?reat 
sources  of  revenue  derived  from  commerce.  They  retained  the 
concurrent  power  of  levying  excises  and  duties  if  covering  any- 
thing other  than  excises:  but  in  respect  of  them  the  range  of 
taxation,  and  to  that  they  looked  as  their  chief  resource;  but  even 
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in  respect  of  that  they  granted  the  concurrent  power,  and  if  the 
tax  were  placed  by  both  govemmenta  on  the  same  8uli.ioct  the 
'Claim  of  the  United  States  had  preJVrence,  Therefore  tJiey  did 
not  grant  the  power  of  direct  taxation  witlioiit  regard  to  their 
own  condition  and  resources  as  states,  but  they  granted 
the  power  of  apportioned  dirott  taxation — a  power  just  as  efiSca- 
cious  to  serve  the  need^  of  the  general  government  but  securing 
lo  the  states  the  opportunity  t(»  pay  the  amoimt  apportioned  and 
to  recoup  from  their  own  citizens  in  the  most  feasible  way  and 
in  harmony  with  thoir  systems  of  local  8el1*-(?ovemment.  If  in 
the  changes  of  M'ealth  and  population  in  particular  states  appor- 
tionment produced  inequality,  it  was  an  inequality  stipulated 
for,  just  as  the  equal  n^presentation  of  the  statt'S,  however  small, 
in  the  senate,  was  stipulated  for.  The  Constitution  orduins  af- 
finwatively  that  each  state  shall  have  two  members  of  that  body, 
and  negatively  that  no  state  shall  by  amendment  be  deprived  of 
its  equal  suffrage  in  tht»  senate  without  its  consent  The  Consti- 
tution ordains  affirmatively  that  representatives  and  direct  taxes 
«hall  be  apportioned  amoug  the  several  states  according  to  nxmi- 
bers,  and  negatively  that  no  direct  ta^c  shall  be  laid  unless  in 
proportion  to  the  enumeratioxi. 

The  founders  anticipated  that  the  expenditures  of  the  states. 
their  counties,  cities  and  towns,  would  chiefly  be  met  by  direct 
taxation  on  accumulated  property,  while  they  expected  that  those 
of  the  federal  government  would  be  for  the  most  part  met  by  in- 
indirect  taxes.  And  in  order  that  the  power  of  direct  taxation 
by  the  general  government  should  not  be  exercised  except  on  ne- 
cessity, and  when  the  necessity  arose  should  be  so  exercised  as  to 
leave  the  states  at  liberty  to  discharge  their  respective  obliga- 
tions, and  should  not  be  so  exercised  imfairly  and  discriminat- 
ingly as  to  particular  states  or  otherwise  by  a  mere  majority 
vote,  possibly  of  those  whose  constituents  were  intentionally  not 
subjected  to  any  part  of  the  burden,  the  qualified  grant  was 
made.  Those  who  made  it  knew  that  the  power  to  tax  involved 
Ihe  power  to  destroy,  and  that  in  the  language  of  Chief  Justice 
Marshall  **the  only  security  against  the  abust  of  this  power  is 
found  in  the  structure  of  the  government  itself. '' 

Whatever  the  speculative  views  of  political  economists  or 
revenue  reformers  may  ha,  can  it  properly  be  held  that  the  Con- 
stitution, taken  in  its  plain  and  obvious  sense  and  with  due  re-r 
gard  to  the  circumstances  attending  the  formation  of  the  gov- 
'emment,  auth0ri7.es  a  creneral  unapportioned  tax  on  the  products 
of  the  farm  and  the  rents  of  real  estate,  although  imposed  mere- 
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\y  because  of  ownerAip  and  with  m>  poBAibte  meam  of  escape* 
from  payment  as  belongrisg  to  a  totally  different  class  from  that 
which  includes  the  property  from  wlience  the  income,  proceeds. 

There  can  be  but  one  answer  unless  the  constitutional  re- 
striction i&  to  be  treated  as  utterly  ulusory  and  futile  and  the  ob- 
ject of  it»  framers  /Jefeatod.  We  find  it  impossible  to  hold  that 
a  fundamental  requisition  deemed  so  important  as  to  be  enforced 
by  two  provisions,  one  affirmative  and  one  negative,  can  be  re- 
fined away  by  forced  distinctions  between  that  which  gives  value 
to  property  and  the  property  itself. 

Nor  can  we  perceive  any  s^round  why  the  same  reasoning 
doe&  not  apply  to  capital  in  personalty  held  for  the  purpose  of 
income,  or  ordinarily  yielding  income,  and  to  the  income  there- 
from. AH  the  real  ^tate  of  the  country,  and  all  its  invested  per- 
gonal property,  are  open  to  the  direct  operation  of  the  taxing 
power  if  an  apportionment  be  made  acex)r(Cng  to  the  Constitu- 
tion.  The  Constitution  does  not  say  that  no  direct  tax  shall  be 
laid  by  apportionment  on  any  other  property  than  land;  on  the 
contrary,  it  forbids  all  nnapportioned  direct  taxes;  and  we  know 
of  no  warrant  for  excepting  personal  property  from  the  exercise 
of  the  power  or  any  reason  why  an  apportioned  direct  tax  can- 
not be  laid  and  assessed,  as  Mr.  nalTatm  said  in  his  report  when 
si*cretary  of  the  treasury  in  1812,  **upon  the  same  objects  of  tax- 
ation on  which  the  direct  taxes  levied  under  the  authority  of  the 
state  are  laid  and  assessed.** 

Personal  pro})erty  of  some  kinds  is  of  general  distribution, 
and  so  are  inc'imes,  though  the  taxable  range  thereof  might  be 
narrowed  through  large  exemptions. 

Mor  are  we  impressed  with  the  contention  that  because 
in  the  four  instances  In  which  the  power  of  direct  taxation  has 
been  ex*»reisfMl  c(»iiy'ross  did  not  see  fit,  for  reasons  of  expediency, 
to  levy  a  tax  upon  ptM'sonnltj ,  this  amounts  to  such  a  practical 
construction  of  the  Constitution  that  the  power  did  not  exist 
that  we  must  regard  ourselves  bound  by  it.  We  should  regret  to 
be  compelled  to  hold  the  powers  of  the  general  government  thus 
restricted,  and  certainly  cannot  accede  to  the  idea  that  the  Con- 
stitution has  become  weakened  by  a  particular  course  of  inac- 
tion under  it. 

The  stress  of  the  argument  is  thrown,  however,  on  the  asser- 
tion that  an  inco)j)e  tax  is  not  a  property  tax  at  all ;  that  it  is 
not  a  real  estate  tax,  or  a  crop  tax,  or  a  bond  tax;  that  it  is  an 
assessment  upon  the  taxpayer  on  account  of  his  money  spending 
1/ower,  as  shown  by  the  revenue  of  the  year  preceding  the 
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inent;  that  rente  received,  crops  harvested,  interest  collected, 
have  lost  all  connection  with  their  oricrin,  and  althousfh  oace  not 
taxable,  have  become  transmitted  in  their  new  form  into  taxable 
subject  matter— in  other  words,  that  income  is  taxable  irrespect- 
ive of  the  source  from  whence  it  is  derived. 

We  have  unanimously  held  in  this  case  that  so  far  as  this 
law  operates  on  the  receipts  from  municipal  bonds  it  cannot  be 
sustained,  because  it  is  a  tax  un  the  power  of  the  states  and  on 
their  instrumentalities  to  borrow  money,  and  consequently  ro- 
puCTant  to  the  Constitution.  But  ii,  as  contended,  the  interest 
when  received  has  become  merely  money  in  the  recipient's  pocket 
and  taxable  as  such  without  reference  to  the  sources  front  which  it 
came,  the  question  is  immaterial  whether  it  could  have  been 
originally  taxed  at  all  or  not.  This  was  admitted  by  the  attome3' 
general  with  characteristic  candor,  and  it  follows  thot  if  the 
revenue  derived  from  municipal  bonds  cannot  be  taxed  because 
the  source  cannot  be,  the  same  rule  applies  to  revenue  from  any 
other  source. 

Cannot  congress,  if  the  necessity  exist  of  raisincc  thirty, 
forty  or  any  other  number  of  millions  of  dollars  for  the  support 
of  the  government,  in  addition  to  the  revenue  from  duties,  im- 
poste  and  excises,  apportion  the  quota  of  each  state  upon  the  ba- 
sis of  the  census,  ami  thus  advise  it  of  the  payment  which  must 
be  made,  and  proceed  to  assess  that  amount  on  all  the  real  and 
personal  property  and  all  the  income  of  all  persons  in  th*^  state, 
and  collect  the  same,  if  the  state  does  not  in  the  meantime  as- 
sume and  pay  ite  quota  and  collect  the  amount  according  to  its 
own  system  and  in  ite  own  way  ?  Cannot  congress  do  this  as  re- 
specte  either  or  all  these  subjecte  of  taxation,  and  deal  with  each 
in  such  manner  as  mifirht  be  deemed  expedient;  as,  indeed,  was 
done  in  the  act  of  July  14,  1798  (1  Stat.  597,  c  75T) 

We  have  considered  the  act  only  in  resp«*ct  of  the  tax  on  in- 
come derived  from  real  estate  and  from  invested  personal  prop- 
erty, and  have  not  commented  on  so  much  of  it  as  bears  on  gains 
or  profite  from  business,  privileges  or  employments,  in  view  of 
the  instances  in  which  taxation  on  business,  privileges  or  em- 
ploymente  has  assumed  the  guise  of  an  excise  tax  and  bt»en  sus- 
tained as  such 


*'We  kno  Mi;hat  the  Jaws  which  govern  human  action  arc 
subject  to  occassional  exceptions  which  seem  'little  short  of  mirac- 
ulous.'' Per  Hamersley,  J.,  in  Cook  v.  Morris,  66  Conn.  199l>,  33 
Atl.  Rep.  994. 
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Reforming  the  Law  and  the  Courts 

Judjre  Hiram  T.  Gilbert  at  the  meeting  of  the  Illinois  Bar 
Association  this  summer  arraigned  the  legal  profession  for  doing 
so  little  to  advance  the  law.  The  members  of  other  learned  pro- 
fessions were  constantly  makins:  real  improvements  in  the  fields 
to  which  they  devote  their  lives  and  energies.  The  lawyers  for  a 
centnry  had  sat  supinely  by  and  permitted  the  legal  field  to  im- 
prove itself  as  it  conld,  with  the  general  result  that  the  field  was 
in  a  shocking  state  of  cultivation,  and  the  tares  of  technicality 
and  delay  had  almost  choked  out  the  tender  plants  of  speedy 
justice.  Judge  Gilbert's  remarks  were  widely  copied  in  the  news- 
papers of  the  country,  and,  at  the  disheartening  revelations, 
many  were  the  sad  headshakings  of  editors  who  were  not  infre- 
quently so  kind  as  to  hint  at  the  legal  profession  how  reforms 
might  be  accomplished.  Why  the  lawyers  have  not  had  time  to 
attend  to  such  matters  may  be  gathered  from  the  eloquent  ad- 
dress of  Colonel  Hamilton  Lewis  to  the  American  Bar  Associa- 
tion. The  lawyer  was  earnestly  battling  with  more  important 
matters  even  than  the  improvement  of  procedure.  At  the  risk 
of  poverty  he  was  upholding  law  and  justice,  just  as  it  was  and 
without  any  reformers'  frills,  in  the  face  of  angry  mobs,  or  he 
was  saving  the  Constitution  from  the  **  chaos  of  ambitious  fren- 
zied fury." 

But  the  Colonel's  eloquence  must  speak  in  his  own  sounding 
periods.  "It  wss  the  lawyer  who  scorned  the  popularity  of  the 
crowd  to  oppose  mob  violence  and  in  its  place  substituted  se- 
curity of  propertj'-  and  safety  of  life.  It  was  the  lawyer  who  ex- 
posed home,  life,  and  children  to  penuiy,  had  resentful  financial 
powers  or  vengeful  nimibers  been  able  to  defeat  and  dishonor 
him  in  his  efforts  to  maintain  the  law  and  secure  its  justice." 
And  again:  "It  was  the  American  lawyer  who  seized  the  Con- 
stitution from  the  late  chaos  of  ambitious  frenzied  fury  and, 
holdinsr  it  aloft,  denounced  the  pretensions  of  ruling  tyranny  of 
state  and  nation,  and  proclaimed  that  no  man's  political  aims 
on  the  one  hand  or  mad  dreams  of  sovereign  divinity  on  the  other 
should  ever  supplant  the  decrees  of  our  fathers  and  implant  the 
despotism  of  personal  pleasure  to  the  death  of  laws  and  the  de- 
struction of  libert^^"  Truly  the  lawyer,  instead  of  blushing  for 
himself  and  his  brethren,  may,  thanks  to  Colonel  Lewis,  hold  up 
his  head  once  more  and  look  the  country  in  the  face  with  proud 
and  serene  sraze. 

It  is  an  era  of  rcf urm,  however,  and  the  various  associations 
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of  laA\Tt'rs  are  making  it  hum,  as  did  the  Chicago  millionaire  who 
went  in  t*or  culture. 

A  committee  of  the  American  Bar  Association,  going  to  the 
roots  of  things  on  paper,  has  devised  a  beautiful  system  of  courts 
which  will  cause  surcease  of  all  legal  delay  and  put  the  wear>' 
litigant  at  rest.  It  is  woven  with  the  colors  of  the  rainbow,  and, 
like  the  rainbow,  it  seems  to  touch  the  eround  only  in  Utopia. 
After  pondering  for  two  years,  the  committee  produces  this  prac- 
tical plan:  **The  whole  judicial  power  of  each  state,  at  least  for 
civil  causes,  should  be  vested  in  one  great  court,  of  which  all 
tribunals  should  be  brancht^s,  departments,  or  divisions.  The 
business  as  well  as  the  judicial  administration  of  this  court 
should  bo  thorouffhly  organized  so  as  to  prevent  not  merely  waste 
of  judicial  power,  but  all  needless  clerical  work,  duplication  of 
papers  and  records  and  the  like,  thus  obviating  expense  to  liti- 
gants and  cost  to  the  public.  This  court  should  have  three  chief 
branches — county  courts,  including  municipal  courts,  a  superior 
court  of  the  first  instance,  and  a  sinsfle  ultimate  couii:  of  appeal. 
All  judges  should  be  judges  of  the  whole  court,  assigned  to  some 
branch  or  localit>,  but  eligible  and  liable  to  sit  in  any  other 
branch  when  called  upon  to  do  so.  Supervision  of  the  business 
administration  of  the  whole  court  should  be  committed  to  some 
high  officer  of  the  court,  who  would  be  responsible  for  failure  to 
utilize  the  judicial  power  of  the  state  effectively." 

But  all  this  is  not  to  be  accomplished  in  a  day.  It  is  only 
the  *' eventual'*  goal,  the  culmination  of  a  ** gradual  but  sweep- 
ing reform  in  iuflieial  procedure."  Of  course  the  ** eventual" 
goal  can  only  be  reached  in  )nost  states  by  radical  constitutional 
chancres,  but  this  will  not  deter  a  conscientious  and  thoroughgo- 
ing legal  reform. 

As  rlistinei^isherl  from  the  doctrinaire,  the  practical  refonner 
of  every  kind  builds  on  the  already  existing  institutions  around 
him.  It  is  useless  to  expect  a  people  to  abandon  fam.iliar  things, 
the  result  of  a  long  evolution,  to  embark  on  a  course  of  untried 
experiment.  The  whole  thing  is  not  unlike  the  beautiful  paper 
constitutions  which  the  Abbe  Sieyes  produced  so  plentifully  dur- 
ing the  French  n^volution. — Law  NotfS. 


"Care  and  i^rudence  increase  with  that  experience  which 
years  of  maturity  bring,  but  do  not  come  by  intuition  to  a  boy 
in  whose  veins  the  blood  of  youth  is  leaping,  and  to  whom  danger 
is  a  pleasant  incentive."  Per  Valiant,  J.,  in  Campbell  v.  St. 
Louis,  etc.,  R.  Co.,  175  Mo.  161,  75  S.  W.  Rep.  86,  90. 
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The  New  Federal  Judicial  Code 

On  March  f),  there  \Ya»  rntrodiiced  in  the  United  States  Sen- 
ate, a  bill  reported  fi-oni  the  committee  on  the  revision  of  the  lawa 
of  the  United  Statics  '*to  codify,  revise,  and  amend  the  laws  re- 
larinsr  to  the  judiciary."  The  proposed  act  consists  of  thirteen 
ehapters^  eontainin*T  286  sections,  all  under  one  title ;  and  section 
2S1  provides  that  '*this  act  may  be  designated  and  cited  as  *Tbe 
Judicial  Code.'  *'  It  makes  comparatively  few  material  changes 
m  the  existincr  la^,  and  appears  to  be  a  very  creditable  perform- 
ance of  a  task  of  codification  and  revision  which  has  lone  been 
needed.  An  innovation  which  may  stir  up  considerable  debate 
in  congress  is  the  consolidation  of  district  and  circuit  couit^  un- 
der the  name  of  district  courts.  This  is  done  by  sections  274-276 
in  chapter  XTI.  which  read  a»  follows : 

*'Sec.  274.  The  circuit  courts  of  the  United  States,  upon  the 
taking  ellect  of  this  act,  shall  l.>e,  and  hereby  are,  abolished ;  and 
thereupon,  on  said  date,  the  clorks  of  said  courts  shall  deliver  to 
the  clerks  of  the  district  courts  of  the  United  States  for  their  re- 
spective districts  all  the  .iournals.  dockets,  books,  files,  records, 
and  other  Iwoks  and  i>apers  of  or  belonging  to  or  in  any  mannei* 
connectetl  with  said  circuit  courts;  and  shall  also  on  said  date 
deliver  to  the  clerks  of  said  district  courts  all  moneys,  from 
whatever  source  received,  then  remaining  in  their  hands  or  under 
their  control  as  clerks  of  said  circuit  courts,  or  received  by  them 
by  virtue  of  their  said  offices.  The  journals,  dockets,  books,  liles, 
records,  and  other  books  and  papers  so  delivered  to  the  clerks  of 
the  several  district  couits  shall  be  and  remain  a  part  of  the  offi- 
cial reconis  of  said  district  courts,  and  copies  thereof,  when  certi- 
fied under  the  hfind  and  seal  of  the  clerk  of  the  district  court, 
shsll  be  received  as  evidence  equally  with  the  originals  thereof; 
and  the  clerks  of  the  several  district  courts  shall  have  the  author- 
ity  to  exercise  hII  the  powers  and  to  i)orfoi7n  all  the  duties  with 
respect  thereto  ns  the  clerks  of  the  several  circuit  courts  had 
pr\ot  to  the  taking  effect  of  this  act. 

**Sec.  275.  That  all  suits  and  proceedings  ending  in  said 
circuit  conrts  on  the  date  of  the  taking  effect  of  this  act,  whether 
originally  broutyht  therein  or  certified  thereto  from  the  district 
courts,  shall  thereupon  and  thereafter  be  proceeded  with  and  dis- 
posed of  in  the  district  courts  in  the  same  manner  and  with  the 
same  effect  as  if  originally  begun  therein,  and  record  thereof  be- 
incr  entered  in  the  records  of  the  circuit  courts  so  transferred  as 
above  provided. 
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"Sec.  276.  That  wherever,  in  any  law  not  embraced  withiu 
this  act,  any  reference  is  made  to,  or  any  power  or  dnty  is  con- 
ferred or  imposed  upon,  the  circuit  courts,  such  reference  shall, 
upon  the  taking  effect  of  this  act,  be  deemed  and  held  to  refer  to, 
and  to  confer  such  power  and  impose  such  duty  upon,  the  district 
courts.'* 

A.  judj?e  of  the  new  district  court  will  be  called  '* District'* 
jud^e,  and  his  salary  is  to  be  $6,000  a  year,  together  with  reason, 
able  expenses  actually  incurred  for  travel  and  attendance  when 
designated  or  requested,  in  accordance  with  law,  to  hold  court 
outside  of  his  district,  not  to  exceed  ten  dollars  per  day.'' 
Judges  of  the  circuit  court  of  appeals  will  be  called  ** Circuit'* 
judges,  and  receive  a  salary  of  $7,000  a  year,  with  the  same  pro- 
vision for  the  payment  of  expenses  as  above  quoted  for  district 
judges. 

Useless  Opinions 

There  has  been  more  or  less  said  about  the  "white  man's 
burden,''  which  may  or  may  not  actually  exist;  but  there  is  no 
doubt  that  the  ** lawyer's  burden"  is  to  find  the  law  in  the  mul- 
tiplicity of  decisions  daily  handed  down.  The  courts  being  the 
authors  (>f  the  burden,  it  would  not  seem  unjust  to  expect  the 
judges  tr#  lighten  it  as  far  as  possible  by  striving  that  their  opin- 
ions be  not  longer  than  really  required  and  that  dissenting  opin- 
ions should  not  be  filed  unnecessarily.  There  are,  however, 
many  fiairrant  offenders.  In  a  recent  case,  after  the  majority 
had  disposal  of  the  ease  in  seven  tj-pewritten  pages,  one  judge 
felt  bound  to  state  verbatimi  21  pages  of  evidence,  then  to  recap- 
itulate the  same  evidence  to  the  extent  of  11  pages,  and  then  to 
dissont  for  10  [»aiies--on  v/hat  the  evidence  showed.  This  is  not 
right.  It  is  bard  on  tlif»  lawyer  who  has  to  read  the  case,  and  who 
furthermore  must  buy  these  useless  pages  in  the  reports.  Be- 
yond all  doubt  the  author  hon«^ly  thought  his  brethren  wrong, 
but  his  dissent  as  to  the  weight  of  evidence  might  have  been  con- 
L'nei3  to  less  than  half  as  many  lines  as  he  took  pages.  A  dissent 
on  a  question  of  law  has  some  value,  though  growing  doubts  ex- 
ist on  that  point:  but  a  dissent  on  the  facts  is  of  no  use  whatever 
to  the  profession. — Th**  Docket. 


'Mealousy  is  a  passion  producing  as  violent  effects  as  any 
other  passion."  Per  Sir  William  Scott-  (Lord  Stowell),  in 
Kirkham  v.  Kirkham.  1  Hag.  Cons  410. 
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West  Virginia  Court  of  Appeals 


Decisions  Handed  Down  at  the  Last  Term 


REPORTED  ESPECIALLY  FOR  THE  BAR 


Appearing  Here  for  the  First  Time  in  Print 


KISER  V.   Mcl^EAN,  TRUSTEE. 

Jackson  County     AtHnned, 

Robiasou,  President 

SYM.ABUS. 

1.  In  a  grant  of  land,  au  exception  of  the  ofl  and  gas  and  the 
right  to  go  upon  the  land  for  the  same  Is  not  defeated  by  covenants 
for  quiet  possession  of  the  land  and  f/eedom  from  encumbrances 
thereon  Such  covc-iiants  relate  only  to  the  thing  conveyed — ^t\ie  land 
wHhout  the  oil  and  gas — ihe  land  burdened  A\lth  the  right  to  operate 
thereon  for  the  oil  and  gas  retaincKi. 

2.  Covenants  la  a  deed  rbat  are  plainly  intended  to  defend  that 
which  has  been  granted  must  be  construi^d  to  be  only  eoexenslve  with 
the  grant. 

3.  Mare  possesbion  of  the  surface  of  land  an  to  which  the  title 
to  the  oil  and  ^as  iii  place  thereunder  has  been  served  is  not  posses- 
Bion  ot  that  oil  and  gas. 

4.  Oil  and  gas  served  in  title  from  that  of  the  land  under  which 
they  lie  are  not  In  the  posseRsica  of  the  owner  of  the  surface  unless 
he  takes  actual  physical  possession  of  them  as  by  drilling  wells  into 
the  same. 

5.  On  a  claim  of  forfeiture  lor  non-entry  of  oil  and  gas  which 
have  been  served  in  title  from  that  of  the  land  under  which  they  lie, 
it  will  bo  presumed  that  the  land  was  assessed  and  taxed  ^s  a  i^hole 
at  the  time  of  the  servance.  that  it  has  since  oeen  carried  on  the  land 
books  in  the  same  manner,  aod  that  the  taxes  have  been  paid  on  the 
land  as  a  whole  when  the  contrary  does  not  appear. 
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1.  If  H  railroad  company,  vlthout  the  knowledge  or  consent  of 
•the  owner,  takes  the  property  Vc  a  contraotor,  left  stored  ten^porarlly 
on  its  rl8:ht  of  way,  and  approj)riates  the  same  to  its  own  bse  in  a 
4nanner  indicating  a  claim  of  righi  In  opposition  to  that  of  the  o\/ner 
the  latter  may  waive  the  tort  and  recover  thd  value  of  the  property 
taken  iu  action  of  assiunpsit. 

Jefi  on  its  right  of  way,  it  does  not  become  an  involuntary  bail?e  there- 
of and  liable  co  recount  only  as  such,  as  by  restoration  of  the  property 

2.  Ky  such  tortious  taklajj:  of  property  by  a  railroad  comi)any,  35 
to  the  owner,  and  in  darnages  for  the  use  therenf.     The  owuer  may 
«lect  to  waive  the  tort  and  sue  for  the  value  of  his  property, 
commissioners  and  challen^i-rs. 

5.  A  poliricil  party  oi  organisation  for  national,  statt.  county 
and  magisterial  disiiict  elections  is  not  one  for  the  purpost*  of  a  mu- 
nicipal election,  unless  i.ho  m*»mbers  thereof  participate  as  sucL  an 
organizaciou  In  the  latter  b.y  thi*  nomination  and  support  of  candi- 
elates  therein  under  the  party  name. 


WALKER  v,  KORFOt.K  &  WESTERN  RAILWAY  CO, 
Mingo  County.  Affirmed. 

I^lilhT,  Judg>^ 

HASSr^N  v.  CITY  OP  CHESTER, 

Hancock  County.    Writ  Awarded^ 

PofTenbarger,  Judge 

1.  That  which  is  plainly  wJthin  the  spirit^  meaning  and  purpose 
%-t  a  remedial  statute,  though  rot  therein  expressed  in  terms,  is  as 
much  a  part  of  it  as  if  it  were  so  expressed 

2.  Of  two  permissible  constructions  of  a  statute,  one  working 
manifest  injustice  and  the  ochur  equity  and  fairness,  the  latter  is  to 
be  adopted,  upon  the  presumption  that  the  legislature  did  not  intend 
the  results  flowing  from  the  lormer. 

3.  Section  7  of  Chapter  3  of  the  Code  of  1906,  relating  to  the  ap- 
pointment of  commissioners  of  election  impliedHy  gives  right  of 
representation  to  the  two  leading  political  parties  in  every  election, 
and  prescribes  a  mode  of  determining  the  right  of  preference,  giving 
it  to  tliose  whose  candidates  received  the  highest  number  of  votes  in 
the  last  preceding  election,  when  there  are  such  parties. 

4.  When  none  of  the  panics,  participating  in  any  election,  took 
part  as  an  organization  in  the  last  preceding  election,  the  statutory 
rule  for  determining  righ:  of  preference  is  inoperative,  but  the  two 
leading  parties  are  nevertheloEs  entitled  to  representation  and  may 
tlemand  the  aiipointmeiit  of  qualilied  persons,  designated  by  them  for 
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BLkCK  V.  POST. 

Upshur  Coimty.    ReTersed  and  Remanded. 

WIlliaTOB,  Judge. 

8TLI4ABUS 

1.  Iho  law  presumes  that  the  grantor  is  sane  and  possessed  of 
BufBoient  mental  capacity  to  make  a  deed  at  the  time  of  its  execution, 
and  the  burden  of  proving  that  he  was  not  then  sane,  or  competent,  is 
on  the  one  attacking  its  validity. 

2.  If  a  perron  is  capable  of  knowing  the  nature,  character  and 
effect  of  his  deed  at  the  time  of  making  it,  he  is  considered  as  legally 
compos  mentis, 

3.  Eccentricity  of  manner  and  mental  weakness  of  the  grantor 
which  does  not  amount  to  imbecility  are  not  suAcient  to  overthrow  a 
deed  in  the  absence  of  proof  of  fraud  in  its  procurement. 

4.  Fraud  will  not  be  inferred  from  proof  of  the  mere  opportunity 
to  commit  it;  there  must  be  evidence  of  actual  fraud;  this  evidence 
may  be  either  direct  or  circaaistantial.  and,  if  circumstantial,  the  facts 
and  clroumstances  relied  on  to  establish  fraud  must  be  inconsistent 
with  fair  dealing. 
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In  the  development  of  the  Primary  we  seem  to  have  reached 
a  stage  where  we  confront  a  condition  rather  than  a  theory. 
The  theory  is  most  beautif  cd  and  convincing.  The  condition  is 
that  of  disappointment.  There  seems  to  be  about  as  much  dirt 
in  the  primary  as  in  the  convention.  We  have  heretofore  sug- 
gested that  the  fault  is  in  placing  the  primary  before  instead  of 
after  the  conxfention.  Why  not  use  the  primary  as  a  kind  of 
Court  of  Appeals  from  the  convention?  If  any  candidate  has 
reason  to  complain  of  the  methods  of  a  convention,  let  him  ap- 
peal to  the  primary  as  a  matter  of  right  It  would  thus  become 
a  kind  of  Clearing  House  for  party  disputes  and  the  obliquities 
of  a  convention.  There  would  be  no  primary  if  the  action  of  the 
convention  was  what  it  ought  to  be.  Either  the  convention  or 
the  primary  is  superfluous  under  the  existing  plan. 


The  Philadelphia  Ledger  makes  the  following  contribution 
to  the  history  of  the  Bench  and  Bar  in  West  Virginia : 

Several  decades  ago  there  lived  in  Charleston  W.  Va.,  a 
judge  noted  for  his  boorish  manners.  A  very  finical  lawyer 
whom  he  specially  disliked  was  once  trying  a  case  before  him 
and  all  the  while  the  barrister  spoke  the  judge  sat  with  his  feet 
elevated  on  the  railing  in  front  of  him,  hiding  his  face. 

Exasperated  by  this  the  lawyer  quired : 

*'May  I  ask  which  end  of  your  Honor  I  am  to  address." 

** Whichever  you  choose,"  drawlrf  the  Judge. 

''Well,"  was  the  retort,  ''I  suppose  there  is  as  much  law  in 
one  end  as  the  other." 

We  will  not  undertake  to  make  an  issue  with  the  chronicler 
of  the  above  historic  incident  as  to  its  accuracy  in  as  much  as 
it  is  ancient  history,  o^uring  ''several  decades  ago."  How- 
ever, if  the  same  bar-room  manners  that  are  ascribed  to  the 
Judge  in  this  bit  of  ancient  history  had  been  a  modem  picture 
descriptive  of  members  of  the  bar  sitting  on  the  middle  of  their 
backs  and  turning  their  intellectual  ends  up  over  the  trial  table 
in  the  face  of  the  Judge,  we  would  at  once  have  exclaimed,  "that 
incident  is  true  to  life." 


"The  government  never  neglects  the  people  unless  the  peo- 
ple first  neglect  the  government." 
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The  State  of  Rhode  Island  has  received  a  handsome  present 
in  the  shape  of  $500,000,  in  North  Carolina  bonds,  after  the 
recent  example  of  South  Dakota.  Probably  the  creditors  who 
donated  these  lx)nds  are  not  as  thrifty  or  shifty  as  the  creditors 
of  Virginia,  or  they  would  have  found  some  means  of  getting 
into  court  under  cover  of  an  action  by  a  State  in  which  they 
would  get  the  proceeds.  Or  may  be  they  are  just  waiting  the 
result  of  the  precedent  in  the  case  of  Virginia  vs.  West  Virginia. 


Mr.  C.  D.  Merrick,  of  Parkersburg,  has  shown  that  the 
interest  of  a  lawyer  is  not  wholly  dormant  in  the  question  of  an 
increase  of  the  food  suppl}'  of  our  State.  He  has  made  a  practical 
statement  of  the.  situation  through  the  Parkersburg  Sentinel, 
that  if  followed  by  our  own  farmers  and  statesmen  would  solve 
the  problem  of  the  high  cost  of  living — ^provided  only,  the  com- 
bines did  not  beat  it.  We  wish  Bro.  Merrick  would  tell  us  what 
to  do  with  the  combines. 


The  highest  court  in  Georgia  has  recently  decided  that  the 
maintenance  of  a  stagnant  pool  in  which  mosquitoes  breed  in 
unusual  numbers  is  such  a  menace  to  persons  residing  in  the 
vicinity  as  to  constitute  a  public  nuisance  in  a  case  where  it  was 
made  to  appear  that  there  had  previously  been  no  malarial  fever 
in  the  neighborhood,  but  an  epidemic  of  malaria  had  broken  out 
coincidiently  with  the  development  of  the  mosquitoes.  This  is 
the  first  instance,  we  believe,  in  which  mosquitoes  have  been 
judicially  declared  to  be  a  nuisance.  Medical  expert  testimony 
was  received  to  the  eflftet  that  malaria  is  conveyed  by  anopheles 
mosquitoes,  but  the  witness  conceded  that  the  bite  of  a  mosquito 
would  not  communicate  the  disease  unless  the  insect  had  pre- 
viously bitten  a  person  suffering  from  malaria.  The  tenant  of 
the  premises  affected  by  such  a  nuisance  was  held  to  be  entitled 
to  recover  damages  from  the  public  service  corporation,  a  water 
power  company  maintained  the  mosquito  pool. 
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Hon.  John  M.  Mason'  furnishes  a  further  analysis  of  the 
Littlefield  report  in  the  State  Debt  ease  which  it  will  be  instrue- 
live  to  read.    This  is  printed  in  this  number  of  The  Bar. 


The  Annual  Meetingr 


We  anticipate  a  good  attendance  at  the  approaching  an- 
nual  meeting-  of  the  State  Bar  Association  at  White  Sulphur 
Springs. 

The  attendance  will  be  drawn  larg:ely  from  the  southeastern 
counties,  which  have  the  geograpical  advantage  this  time  in  the 
place  selected  for  the  meeting.  All  the  members  from  that  sec- 
tion  and  many  lawyers  who  are  not  members,  can  hardly  resist 
the  attraction  of  meetings  their  brothers  under  such  pleasant 
circumstances. 

To  those,  however,  who  reside  in  the  northwestern  counties 
it, is  a  long  tedious  journey,  complicated  with  numerous  changes 
and  breaks  in  the  line  of  travel,  and  this  condition,  we  fear,  will 
greatly  limit  the  attendance  from  that  section. 

It  is  only  equitable,  however,  and  therefore  it  has  been  the 
aim  of  the  Association,  to  itinerate  over  the  State  and  give  all 
parts  of  it  betimes,  the  advantage  of  easy  attendance.  In  this 
instance  there  is  an  offset  to  distance  in  the  pleasant  appoint- 
ments of  the  Springs  for  a  midsummer  meeting. 

We  hope  this  will  not  only  prove  a  pleasant  meeting,  but 
that  enough  business  will  be  mixed  with  it  to  make  it  profitable 
to  the  Association.  The  tendency  of  all  Associations  is  to  be 
swallowed  up  in  the  diversions  and  delights  of  their  social  fea- 
tures. And  in  saying  this,  we  do  not  mean  to  minimize  these  at- 
tractions; they  are  rightly  and  essentially  a  prominent  part  of 
the  program  of  such  organizations.  But  we  are  a  practical  peo- 
ple, and  when  it  can  be  isaid  of  any  Bar  Association  that  it  stands 
only  for  an  anntial  social  spree,  it  will  begin  to  disintegrate. 
The  fielcj  of  usefulness  for  every  batr  association  is  so  broad  and 
inviting  that  if  it  puts  aside  these  opportunities  to  advance 
the  interests  of  the  Profession,  and  contribute  what  it  may  to 
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the  public  weal,  it  will  soon  have  no  influence  or  standing  in 
the  public  esteem.  There  is  no  national  organization  of  any  class 
that  has  attained  such  a  character  and  standing  in  the  country 
as  the  American  Bar  Association.  Its  annual  meetings  are  events 
which  attract  the  attention  of  the  nation.  And  this  is  because 
they  stand  for  something  more  substantial  than  mere  social  di- 
versions. There  is  always  something  doing,  or  about  to  be  done 
in  the  American  Bar  Association  that  invites  the  interest  and 
cooperation  of  every  member  of  the  Legal  Profession. 

We  hope  the  various  standing  committees  of  our  Association 
will  come  to  the  meeting  at  White  Sulphur  with  reports  and  sug- 
gestions in  their  respective  fields  that  will  stimulate  interest 
and  action  along  practical  lines,  and  thus  also  become  a  stimu- 
lus to  the  life  of  the  Association.  May  we  not  only  have  a  jolly 
meeting  but  a  good  business  meeting. 


Taking  Depositions  in  Chancery 


There  is  no  lawyer  who  would  not  welcome  a  reform  in  the 
procedure  of  taking  depositions  in  chancery.  In  a  recent  num- 
ber of  The  Bar  we  published  a  plan  by  which  we  hoped  to  ex- 
cite discussion  of  this  subject,  and  possibly  by  an  inter-change 
of  opinion  develop  a  satisfactory  plan  of  reform. 

The  plan  we  published  was,  in  short,  to  appoint  Masters  in 
Chancery,  who  were  competent  lawyers,  and  give  them  the  same 
jurisdiction  of  a  circuit  court  over  the  procedure  in  taking  dep- 
ositions- subject,  of  course,  to  review  by  the  Judge  who  had  the 
case  in  hand. 

A  distinguished  member  of  the  bar  who  has  given  this  sub- 
ject much  thought  and  whose  judgment  on  any  such  matter  as 
a  practical  lawyer,  is  of  much  value,  has  written  a  review  of  the 
plan  we  proposed,  which  appears  on  another  page  of  this  issue 
of  The  Bar.    We  invite  attention  to  this  article. 

We  are  not  suprised  that  the  writer  advocates  the  only  ulti- 
mate and  complete  reform  of  having  the  Chancery  Judge  sit 
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and  hear  the  testimony  as  he  and  the  jury  hear  it  in  proceedings-, 
at  law. 

That  plan  has  long  had  its  advocates  who  have  urged  it 
with  periodical  regularity,  but  without  any  perceptable  progress 
toward  its  practical  acceptance. 

We  want  to  avow  our  endorsement  of  the  plan  and  to  de- 
clare that  it  is  the  only  sensible  and  comprehensive  plan. 

But  in  making  our  proposition  we  were  after  something 
that  may  be  we  could  get.  "We  prefer  a  half  loaf  in  this  instance 
to  no  bread  at  all.  "We  would  favor  any  change  in  the  existing 
odious  and  inefficient  system  as  a  step  towfird  reform. 

The  obstacle  in  the  way  of  the  plan  of  having  the  Chancery 
Judge  sit  is,  that  it  involves  a  complete  change  and  reorganization 
of  our  whole  judicial  sjrstem.  The  Circuit  Judges  are  now  over- 
worked. It  requires  all  'their  time  to  dispose  of  the  business  of 
their  respective  courts  with  no  time  given  to  the  taking  of  deposi- 
tions. If  they  sat  to  hear  the  testimony  in  Chancery  Cases,  the 
Circuits  would  have  to  be  rearranged,  the  number  of  Judges  in- 
creased perhaps  one-third  to  one-half,  and  the  Chancery  Court 
Would  be  in  session  practically  all  the  year. 

The  question  is  whether  the  legislature  could  be  made  to 
appreciate  the  importance  and  value  of-  the  reform  to  vote  the 
necessary  increase  in  the  cost  of  our  judicial  system  and  its  ma- 
chinery. Surely  not,  unless  the  bar  of  the  State  were  a  unit  in 
Urging  it,  and  unless  it  were  urged  with  a  good  deal  more  vigor 
and  earnestness  than  is  prospectively  on  tap. 

It  has  occurred  to  us  that  this  reform  will  not  come  by  one 
leap  or  bound,  but  by  progressive  steps.  "We  conceived  that  the 
plan  we  proposed  was  not  only  an  improvement,  but  a  logical 
step  toward  the  ultimate  goal — That  if  a  Master  in  Chancery 
were  given  complete  jurisdiction  over  the  taking  of  depositions, 
it  would  serve  as  much  as  anything  else  as  an  object-lesson  to 
suggest,  why  should  not  the  Judge  himself  preside  f  A  compe- 
tent Master,  with  controlling  jurisdiction,  would  at  once  be  such 
an  improvement,  that  every  body  would  be  converted  and  de- 
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mand  the  ultimate  and  essential  reform  in  having  the  Judge 
liimself  to  preside. 

And  the  argument  in  favor  of  the  Judge  hearing  the  testi- 
mony is  l^  no  means  limited  to  the  advantage  of  having  the 
range  and  relevancy  of  the  testimony  confined  to  proper  bounds, 
but  even  more  that  the  Judge  should  see  the  witnesses,  estimate 
their  intelligence  and  character,  and  have  a  more  intelligent  esti- 
mate of  the  accuracy  and  value  of  the  testimony  than  is  possi- 
ble from  reading  depositions.  Moreover,  (if  we  may  be  per- 
mitted to  utter  a  secret  softly)  the  Judge  does  not  read  all  the 
depositions,  and  on  an  average  gives  but  a  very  superficial  read- 
ing in  any  case,  to  a  big  batch  of  depositions.  His  judicial 
stomach  would  turn  turtle  at  many  a  batch  of  depositions  if  he 
liad  to  read  them  carefully — and  he  does  not  need  to  make  a 
confession  of  this  in  open  court — So  goes  the  opinion  at  the 
trial  table. 

The  situation  is  this:  the  members  of  the  bar,  the  Judges, 
and  the  suitors  in  our  courts,  recognize  without  exception  so 
far  as  we  know,  that  the  existing  method  of  taking  depositions 
in  Chancery  is  inexcusably  defective;  it  is  a  frequent  cause  of 
the  failure  of  justice  in  our  courts ;  and  it  is  the  most  unpalatable 
part  of  the  lawyer's  work. 

if  it  cannot  be  reformed.  Why  not? 

If  the  Bar  of  the  State  asks  for  a  reform  will  it  not  be 
irrantedt 

Why  should  not  the  State  Bar  Association  agree  on  a  def- 
inite plan,  formulate  a  bill  and  go  before  the  next  Legislature 
with  itt 

If  the  bar  of  the  State  is  not  sufficiently  interested  in  this 
matter  to  make  a  move,  we  assume  that  the  public  will  be  content 
to  let  it  rest  till  dooms-day. 


**  Lawyers  have  grand  reputations  for  energy  and  persever- 
ance.   A  lad  said  to  his  father  one  day : 

**  'Father,  do  lawyers  tell  the  truth!' 

**  'Yes,  my  boy,'  the  father  answered,  'Lawyers  will  do 
anything  to  win  a  case.'  " 
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Justice    Hughes 


There  seems  to  be  umversal  commendation,  among  both 
lawyers  and  laymen,  of  the  appointment  of  Gov.  Hughes  to  the 
U.  S.  Supreme  Bench. 

We  are  glad  to  believe  that  there  has  been  no  responsibility  of 
the  great  oflSce  of  President  borne  more  seriously  by  Mr.  Taft 
than  the  selection  of  members  of  this  high  tribunal.  For  the 
same  reason  we  are  glad  that  a  number  of  vacancies,  since  they 
must  occur,  will  probably  occur  during  Mr.  Taft's  term. 

The  country  will  take  Mr.  Taft's  conscientious  judgment 
on  this  diflScult  and  delicate  matter,  even  if  the  appointment 
were  not  altogether  satisfactory.  But  in  the  case  of  Gov.  Hughes 
there  appears  to  be  no  dissent  from  any  quarter. 

Some  of  the  reasons,  however,  which  have  furnished  the 
grounds  of  satisfaction  with  the  appointment  of  Gov.  Hughes, 
in  the  comments  of  different  law  journals,  we  would  not  ex- 
pect to  find  there. 

The  editor  of  Case  and  Comment  thinks  it  "would  be  un- 
fortunate, indeed,  if  the  Supreme  Court  were  made  up  of  men 
notable  only  for  their  deep  knowledge  of  law." 

It  would  seem  that  the  editor  would  make  a  ''deep  knowledge 
of  law"  secondary  to  being  a  wise  man  of  the  world.  If  that 
is  the  view,  and  it  is  among  a  certain  class,  it  seems  to  us  that 
it  is  about  as  consistent  as  it  would  be  to  select  a  man  to  repair 
your  watch  who  knew  but  little  about  watches  if  he  was  only 
a  man  of  wide  experience  and  broad  culture  generally. 

We  believe  that  it  is  next  to  impossible  for  a  great  lawyer 
to  be  other  than  a  man  of  broad  culture  yet  we  would  make  thie 
first  requisite  of  his  qualification  for  the  high  office  of  a  Supreme 
Justice  that  he  was  "notable  for  his  deep  knowledge  of  the 
law." 


A  Mensa  et  Thoro. — ^Lawyer — "Am  I  to  understand  that 
your  wife  left  your  bed  and  board  t" 

Upde  Ephraimt— "Not  'xactly,  boss.  She  dun  tuk  mah  bed 
an'  bo'd  along  with  her." — ^Puck. 
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Begin  at  the  Bottom 


While  judicial  reform  is  the  Slc^an  from  tihe  Atlantic  to 
the  Pacific,  why  not  begin  with  the  Justice? 

Probably  it  is  a  misnomer  to  speak  of  reforming  the  Justice 
System,  for  there  is  not  enough  judicial  material  in  the  whole 
institution  out  of  which  to  construct  a  respectable  judicial  tri- 
hunal. 

What  a  travesty  on  a  government  of  law  it  is  to  sfigr  that  a 
man  who  knows  no  law,  who  has  had  no  opportunity  to  know  the 
law,  who  has  no  disposition  to  acquire  knowledge  of  the  law, 
«nd  who  has  no  e^picfty  to  understand  or  appreciate  the  law, — 
that  such  a  man  shall  be  set  up  in  every  community  to  adminis- 
ter the  law,  and  to  represent  the  dignity  of  the  law,  and  dispenije 
justice  according  to  law  between  man  and  man  I 

The  fact  is  that  the  justice  does  not  administer  the  law, 
but  nevertheless  in  the  name  of  the  law  dispenses  a  crude,  and 
often  monstrous  personal  authority  over  the  rights  and  prop- 
erty of  citizens  that  brings  the  law  into  comtempt  and  that  in 
almost  every  instance  makes  a  suitor  an  enemy  of  the  la^  and 
80WS  the  seed  of  anarchy  that  will  some  day  bring  forth  fruit. 

It  cannot  be  otherwise  than  that  if  any  arm  of  our  judicial 
system  shall  disgrace  itself  the  whole  system  will  partake  more 
or  less  of  the  besmirehment. 

In  five  dii^iots  out  of  ten — ^to  be  conservative — this  travesty 
on  the  administration  of  law  is  being  enacted  day  by  day,  and 
18  the  perennial  subject  of  jest  among  laymen ;  while  in  fact  and 
in  truth  it  is  a  serious  and  ev^r  growing  menace  to  the  perpetu- 
ity of  republican  government. 

Every  day  our  amazement  at  the  general  tolerance  of  the 
legal  profession  grows  a  pace,  but  our  amazement  at  the  special 
tolerance  of  the  profession  towltrd  the  Justice  System  has  grown 
beyond  expreslion. 

The  stock  excuse  for  its  eidstence,  that  the  people  need  a 
ccmvenient  and  simple  tribunal  to  dispose  of  minor  business 
disputes,  and  speedy  process  in  criminal  matters,  does  not  ex- 
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ense  the  existence  of  sneh  a  ijBtem  as  the  Justices'  Court  It 
may  have  suited  a  primitive  people  and  a  primitive  period  out 
of  which  it  gre^  but  it  is  a  blotch  on  our  present  day  civiliza- 
tion. There  is  only  one  way  of  reforming  it,  and  that  is  to 
wipe  it  off  the  slate. 


The  Artificial  in  Our  Business  System 


There  was  probably  no  President  since  Washington  who 
opened  up  a  broader  and  more  vital-  issue  for  the  American  peo- 
ple than  did  Pres.  Roosevelt  when  he  made  the  elimination  of  dis- 
honesty and  corruption  from  our  business  methods  the  essential 
question  of  the  time. 

The  President  or  the  Statesinan  who  will  now  arouse  this 
popular  sense  to  an  i^preciation  of  the  insidious  evils  of  the 
artificidlin  our  b^sine88  methods,  as  Roosevelt  did  of  its  dishon- 
est methods,  will  be  entitled  to  not  less  honor. 

As  the  Roosevelt  campaign  uncovered  to  the  gaze  of  the  na- 
tion a  surprizing  and  seething  mass  of  corruption  that  was  eat- 
ing into  the  very  vitals  of  our  national  life;  so  will  the  nation 
awake  to  the  not  less  menacing  effect  to  our  stability  and  na- 
tional prosperity,  when  it  realizes  that  the  artificial  in  our  busi- 
ness methods  has  about  eliminated  and  put  aside  the  natural 
laws  of  trade  and  commerce  which  have  been  <](Bmonstrat^  to 
be  fundamental  since  the  organization  of  society.  As,  for  in- 
stance, that  combinations  stuJi  be  s^bstit^ted  for  comQCtitioA^; 
ccnnbinations  shall  regulate  the  supply  no  ii(Utt1;er  what  the  dt»- 
mand ;  combinations  shall  determine  the  buying  prices  and  the 
seUing  prices;  combinations  diall  take  the  place  of  individual 
experience  and  talent  in  business;  combinations  shall  put  the 
numskull  and  the  genius  in  business  on  an  equality;  c(nnbina- 
tions  shall  discount  the  individual  skill,  experience,  industiy 
and  foresight  in  all  lines  of  business,  put  all  men  on  an  equality, 
and  thus  deprive  all  men  of  either  the  necessity  or  the  rewards 
of  business  initiative  or  enterprise. 
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In  the  history  of  human  society  that  has  always  been  a  costly 
campaign  that  undertakes  to  beat  nature. 

The  whole  population  of  the  country  is  feeling  the  sting  of 
this  unnatural  situation  in  the  high  cost  of  the  necessities  of 
life.  Combinations  of  manufacturers,  producers,  wholesalers, 
retailers,  and  the  entire  list  of  trades  are  organized  against  the 
consumer,  he  being  the  only  one  without  organization.  One^  of 
the  committee  inquiring  into  the  high  cost  of  the  necessities  of 
life,  said,  the  other  day,  that  ''all  the  testimony  we  hsve  taken 
proves  conclusively  that  all  dealers,  traders,  manufacturevs, 
&c.,  are  either  thoroughly  organized  or  are  in  the  process  of 
organization." 

The  individual  man  who  has  scant  capital  enough  to  stock 
a  store-rooiii  with  goods,  needs  only  to  join  the  "Combine,**  and 
it  will  tell  him  how  to  buy  and  how  to  sell.  He  needs  no  business 
experience.  The  man  of  business  ability  is  out  of  a  job.  Com- 
bination has  relegated  competition  to  the  rear. 


Some  Late  Workings  of  the  Doctrine  of  PubUc 
Policy,  on  the  Bench 


The  evils  of  this  prolific  subject  have  never  been  better  ex- 
pressed and  more  tersely  siunmarized  than  in  the  subjoined  article 
by  A  member  of  the  Maryland*  Baj^,  written  for  the  last  number 
of  The  Docket 

It  is  possible  that  it  has  already  come  under  the  eye  of  many 
readers  of  The  Bar,  but  we  take  the  liberty  of  here  reproducing 
it  because  it  is  a  most  valuable  contribution  to  the  general  dis- 
cussion, and  rings  true  in  every  sentence. 

We  commend  its  careful  reading  to  those  members  of  the 
Bench  who  have  avowedly  accepted  and  adopted  this  ''new  re- 
ligion," of  the  judiciary  and  ar<e  dispensing  it  in  more  or  less 
heroic  doses.  To  a  man  of  open  mind  this  statement  of  the  case 
ought  to  be  conclusive,  for  it  is  unanswerable: 
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**The  Doctrine  of  Public  Policy  bears  about  the  relation 
to  the  law  that  the  rermiforin  appendix  does  to  the  body — a 
Testigal  doctrine  having  little  fimction  but  to  start  trouble. 

The  essence  of  the  doctrine,  so  far  as  fbmralated,  seems  to 
be  that  a  judpfe  should  not  simply  pass  upon  the  rights  of  the 
parties  before  him,  but  should  be  considering-  also  how  his  deci- 
sion will  affect  the  public,  or  how  it  will  be  looked  at  by  it. 

Jjiord  Chief  Justice  Wilmot,  an  earnest  believer  in  the  doc- 
trine, puts  it  in  these  words:  **It  is  the  duty  of  all  courts  of 
justice  to  keep  their  eye  steadily  upon  the  interest  of  the  public 
feven  in  the  administration  of  commutative  justice." 

In  other  words,  the  .iud^e  is  to  have  one  eye  on  the  rights 
of  the  parties  and  one  eye  on  the  public — strabismus,  of  course^ 
inevitable. 

Greenhood,  on  Public  Policy,  states  the  doctrine  thus : 

Rule  11 — ^^**But  if  such  contract  bind  the  maker  to  do  some- 
thing opposed  to  the  public  policy  of  the  state  or  nation,  or 
conflicts  with  the  wants,  interests  or  prevailing  sentiment  of  the 
people,  or  our  obligations  to  the  world,  or  is  repugnant  to  the 
morals  of  the  times,  it  is  void,  however,  solemnly  the  same  may 
be  made.'* 

This  would  seem  to  a  broad  charter.  The  most  dangerous 
working  of  the  principle,  however,  has  not  been  where  it  has 
openly  invoked,  but  where  it  has  been  the  silent  inspiration  of 
the  court's  action. 

It  is  a  severe  restraint  often,  upon  the  judicial  temperament, 
to  confine  itself  to  passing  upon  the  rights  of  individuals  as 
governed  by  what  Baron  Alderson  called  ''fixed  rules  and  set- 
tled precedents.'*  The  temptation  is  strong  to  round  out  one's 
usefulness  by  the  appropriation  of  a  little  of  the  legislative 
power,  inject  a  high  morality  into  the  law,  to  help  it  along  out 
of  one's  own  individual  wisdom.  It  has  always  been  easier  to 
be  a  great  moral  teacher  than  to  keep  to  one's  limited  duty,  and 
Bottom  was  not  the  only  actor  who  wanted  to  play  other  i^eople-^ 
parts. 

The  doctrine  of  public  policy  is  the  product  partly  Of  this 
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ingrained  human  tendency,  partly  of  the  persistence  of  the  idea, 
disowned  by  our  Constitution,  but  never  really  eradicated  from 
the  popular  mind,  that  the  judicial  function  is  but  a  form  of 
the  legislative. 

Eminent  jurists  have  looked  with  disfavor  upon  the  doctrim 
of  public  policy,  and  have  suggested  limitations  that  would  prac 
tically  substitute  for  it  a  few  definite  rules.  Some  of  them  hav 
treated  it  as  not  so  much  a  rule  of  legal  action  as  a  chance  for  th 
judge  to  indulge  his  individual  bent,  one  of  them  making  the 
inquiry :    *  *  Public  policy  ?    Whose  1 ' ' 

When  a  judge  leaves  the  fixed  rules  and  settled  precedents 
to  maunder  around  among  notions  of  general  morality,  ''ten- 
dencies to  be  encouraged"  and  "tendencies  to  be  discouraged/' 
he  has  abandoned  a  steadying  and  sustaining  influence  to  lean 
too  heavily  upon  his  own  human  character.  He  might  well  when 
so  tempted  profit  from  the  case  of  Sir  Andrew  Aguecheek,  who 
** sometimes  thought  he  had  no  more  wit  than  an  ordinary  man." 

I  have  used  the  expression  ** public  policy"  to  denote  a 
persistent  tendency  in  the  popular  mind,  in  other  words,  in  the 
human  mind,  to  regard  the  judicial  function  as  ancillary  to  the 
legislative  and  executive,  working  out  any  result  desirable  or 
greatly  desired  at  the  time.  This  feeling  is  older  than  our  legal 
system — as  old  as  human  nature.  It  is  the  perennial  enemy  of 
the  pure  law. 

An  established  right  in  the  individual  is  a  limitation  ux>ou 
the  power  of  the  majority.  People  are  willing  to  leave  an  in- 
dividual his  rights  so  long  as  they  have  no  value.  When  they 
assume  a  value,  the  tendency  is  to  appropriate  them.  So  far 
as  the  law  has  endeavored  to  curb  this  tendency,  it  has  had  a 
hard  fight.  That  the  individual  should  have  any  rights  as 
against  the  public  interest,  as  against  the  state  or  the  government 
is  a  modem  conception.  It  would  have  been  inconceivable  to 
many  of  the  best  men  of  an  earlier  day. 

The  feeling,  lurking,  presistent,  often  unconscious,  that  the 
rights  of  the  individual  must  give  way  when  there  is  any  strong 
public  interest  opposed  to  them,  governs  the  dicisions  of  many 
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of  our  judges.  An  interesting  example  of  this  tendency  is  found 
in  the  disposition  of  some  of  onr  coirrts  to  get  rid  of  the  con- 
stitutional limitations  of  our  organic  law  by  elastic  difinitions 
of  the  policy  power. 

The  curbing  tendency  to  ignore  the  rights  of  the  individual 
was  a  prime  object  of  those  who  framed  onr  Constitution.  The 
constitutional  limitations  which  they  embodied  therein  are  limi- 
tations which  the  people  have  set  to  their  own  hasty  use  of  power. 
The  people  in  their  calmer  mood  set  limits  upon  what  flie  ma- 
jority may  do  to  the  individual.  The  principle  upon  which  they 
were  framed  is  finely  stated  by  Mr.  Justice  Brewer  in  his  ad- 
dress to  the  graduating  class  of  the  Yale  Law  School  in  1891. 

**The  wisdom  of  government  is  not  in  protecting  power,  but 
weakness ;  not  so  much  in  sustaining  the  rules,  as  in  securing  the 
rights  of  the  ruled.  The  true  end  of  government  is  protection; 
to  the  individual;  the  majority  can  take  care  of  itself." 

Set  up  as  a  defense  of  the  individual  against  the  majority 
the  constitutional  limitations  have  had  a  steady  fight  with  the 
old  tendency.  The  old  bottles  would  not  hold  the  new  wine. 
That  the  omnipotent  people,  state,  government,  should  not  be 
able  to  do  a  good  thing  when  they  wanted  to  do  it,  because  of 
the  rights  of  an  individual,  is  as  foreign  to  the  idea  of  govern- 
ment held  by  many  of  our  public*  men,  and  some  of  our  judges, 
as  it  would  have  been  to  Peter  the  Great.  They  could  respect 
the  limitations  of  our  Constitution,  if  each  had  appended  to  it 
the  words  "except  when  the  public  interest  is  otherwise,*'  or 
"except  when  public  opinion  is  the  other  way,"  in  other  words, 
if  they  were  not  limitations  at  all.  The  fine  expression  I  have 
quoted  from  Justice  Brewer  does  not  appeal  to  them.  Their 
idea  would  be  expressed  somewhat  thus : 

"It  is  a  weak  srovemment  that  admits  limitations  upon  its 
own  power.  It  is  dangerous  to  take  away  from  the  powers  of 
the  government  in  the  interest  of  an  individual." 

The  persistent  old  tendency  works  its  way  out  by  taking 
a  large,  we  might  say  exaggerated,  view  of  what  is  called  the 
police  power,  "that  power  by  which  state  provides  for  the  public 
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lie^th  a^  public  morals  aud  pnxinotes  the  general  welfare/' 
By  making  this  broad  enough  we  can  get  rid  of  the  constitutional 
limitations  altogether. 

Another  illustration  of  the  tendency  that  I  am  speaUng  of 
Is  found  in  the  attitude  ot  ex-President  Roosevelt  towards  the 
law.  Public  men  of  the  type  of  R6osevelt  and  Lord  Brougham 
derive  much  of  their  usefulness  from  their  innate  lawless  dis- 
position,  and  always  leave  us  balancing  the  direct  good  accom- 
plished by  their  reforms  against  the  evil  by-product  of  the  pre? 
t^ents  they  set 

Mr.  Roosevelt  invoked  that  ground  of  public  policy  enu- 
merated by  Greenhood,  **the  prevailing  sentiment  of  tbe  peo- 
ple." He  brou^t  it  to  bear  upon  Congress,  he  used  it  to  arm 
the  Executive  with  new  papers,  and  he  thought  that  he  was  ^en- 
titled  Jto  have  it  recognised  in  the  administration  of  the  law. 
Mr.  Roosevelt's  attitude  .towards  the  law  was  a  most  spectacular 
illustration  of  the  persistence  of  the  old  belief  that  the  adminis- 
tration of  the  law  is  but  a  branch  of  the  executive  and  legisia;- 
tive  functions,  and  should  yield  to  public  policy  or  the  poi^ular 
pinion  of  the  time. 

Baron  Parke  rather  broadly  suggested  that  action  based 
upon  public  policy  naturally  drifts  into  acfion  based  upon  the 
individual  views  of  the  judge.  He  says  that  in  its  ordinary 
sense  it  means  ''political  expedience."  We  have  had  an  illustra- 
tion of  this  upon  a  large  scale. 

If  the  courts  are  to  he  influenced  by  what  Greenhood,  calls 
**the  prevailing  sentiment  of  the  people,"  how  far  shall  they 
got  How  quickly  reisponsfve  shall  they  be  to  this  influence!  In 
other  words,  where  does  the  doctrine  of  public  policy  leave  off, 
Ae  jrielding  to  clamor  or  "plaving  to  the  gallery"  begint  Shall 
we  defer  only  to  a  long-continued  public  opinion,  or  act  prompt- 
ly on  its  freshest  forms  t  In  my  opinion,  it  is  only  a  difference 
of  degree,  and  the  judge  who  allows  himself  to  be  led  away 
from  his  grand,  though  simple,  function,  by  consideration  either 
of  general  morality,  the  public  interest,  or  public  opinion,  is  only 
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weakening  himself  against  the  clay  when  he  may  have  to  face 
popular  clamor  or  resist  jKilitieal  influence. 

Mrs.  Surratt  and  others  were  tried  when  public  opinion 
was  high.  The  Judge  Advocate  General,  over  the  protest  of  emi- 
nent counsel,  hurried  the  proceedings  forward,  stating  that  public 
opinion  demanded  a  speedy  trial.  Richard  Merrick,  of  this 
Stat^,  exclaimed:  "When  we  pass  the  doors  of  a  court  room 
we  enter  a  realm  where  public  opinion  has  no  place."  Public 
opinion,  however,  got  in.  Two  people — one  a  woman — ^were  con- 
victed and  suffered  without  evidence 

Are  these  convictions  to  be  credited  to  the  working  of  this 
doctrine!  I  am  not  sure.  I  am  sure  that  the  strongest  safe- 
guard we  can  have  against  the  recurrence  of  the  judicial  out- 
rages that  have  disgraced  our  history  in  times  of  excitement, 
and  may  do  so  again,  is  the  maintenance  in  the  minds  of  judges, 
the  strengthening  in  the  administration  of  which  the  judge  shall 
be  deaf  to  popular  opinion  and  powerless  to  carry  out  his  own 
views  of  general  morality,  ** political  expedience,"  or  the  public 
interest. 

A  proper  view  of  the  law's  scope  will  be  more  valuable  to 
this  people  than  perfection  in  the  law's  character. 


A  SHAPELY  COMPLIMENT. 


The  late  Chief  Justice  Chase  was  noted  for  his  gallantry. 
While  on  a  visit  to  the  South,  shortly  aft^r  the  war,  he  was  in- 
troduced to  a  very  beautiful  woman,  who  prided  herself  upon 
her  devotion  to  the  **lost  cause.  "  Anxious  that  the  chief  justice 
should  know  her  sentiments,  she  remarked,  as  she  gave  him  her 
hand.  *'Mr.  Chase,  you  see  before  you  a  rebel  who  has  not  been 
reconstructed." 

** Madam,"  he  replied,  with  a  profound  bow,  ** reconstruct 
tion  in  your  case  would  be  blasphemous." — Everybody's  Maga- 
zine. 


*'The  patriotism  of  peace  is  just  as  necessary  as  the  patrio- 
tism of  war.  The  patriotism  of  the  ballot  is  even  more  necessary 
in  a  free  country  than  the  patriotism  of  the  bullet" 
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Judicial  Reforms 


Depositions  in  Chanrei:^ 


To  The  Barz 

This  subjetJt  "was  presented  tot  tamidereXian  thrangh  an 
article  puhlislh^  in  the  April  nisnber  of  this  magazine.  In 
that  article  it  was  suggested  that,  ivitli  regard  to  tlie  taking  of 
depositions  in  cfcaaoeiy  procec3dings,  it  might  be  well  for  masters 
in  chanoeiy  to  be  appointed  ^Who  AotM  aet  in  the  takijig  of 
depositions  in  eqnity  proceedingB  and  have  the  right  to  pass  on 
the  admission  or  exclusion  of  evidence  and  the  extent  of  the  testi- 
mony which  alhonld  be  subject  to  £be  review  of  the  judge  of  the 
circuit  couft 

It  has  loAg  be«i  the  practioe  for  xne  eourt  to  refer  to  a 
•commissioner  a  suit  in  equity  involving  matters  requiring  special 
and  elaborate  investigations,  such  as  the  accoxmt  of  a  trustee 
who  has  had  trust  funds  in  his  hands,  and  the  nature  of  his  re^ 
ports  and  accounts.  AVhen  tlie  facts  relating  to  a  matter  of  this 
kind  are  presented  to  (he  commissioner  he  goes  over  them  with 
•care  and  particularity  and  returns  a  report  setting  forth  the 
^conclusion  which  "he  1ms  arrived  at  with  reference  to  the  com- 
missioner's report  wid  the  case  is  then  submitted  to  the  court 
for  final  detenninatioii,  tire  work  of  the  court  can  be  done  much 
more  easily  and  speedily  than  if  the  court  liad  been  compelled  to 
go  over  all  of  the  details,  and  in  this  manner  the  ftoal  determina- 
tion of  the  case  is  reached  more  ({uickly  and  more  satisfac- 
torily. In  such  a  case  there  are  usually  many  details  whicli 
must  be  carefully  examined  into  by  the  commisasioner  with  re- 
"spect  to  which  there  is  no  controvert.  The  eommissioner  must 
Igo  into  an  investigation  of  these  details  for  the  reason  that  they 
nre  part  of  the  general  result  which  he  must  reach  in  his  repott 
and  are  necessarily  connected  with  those  matters  about  which 
controversies  arise.  The  court,  when  the  case  is  isubmitted  to 
it  for  final  decision,  is  relieved  from  a  large  amount  of  the  work 
which  would  be  otb^rwise  imposed  upon  it    C^rvder  such  cireum*- 
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weakening*  himself  afyainst  the  day  when  he  may  hf 
popular  clamor  or  resist  political  influence. 

i\Irs.    Surratt  and   others  were   tried   when  ^ 
was  high.    The  Judge  Advocate  General,  over  tb  xL 
nent  counsel,  hurried  the  proceedings  forward, 
opinion   demanded  a  speedy  trial.     Richar' 
State,  exclaimed:    **When  we  pass  the  dr4 
we  enter  a  realm  where  public  opinion  \'f.  \ 
opinion,  however,  got  in.    Two  people — &  ^ 
vict^d  and  suffered  without  evidence     ,^  f  ^ 

Are  these  convictions  to  be  credji'l.  ^ 
doctrine  ?     I  am  not  sure.     ^  ^°^  ^  f  t;  4  ^• 
guard  wo  can  have  ajrainst  the  ^/^"v^^  ' 
rages  that  have  disgraced  our  ^^^4-4.^%^ 
and  may  do  so  again,  is  the  ma^j  f  ^  rf  tf  t  r  ^ 
the  strengthening  in  the  ndmi'    ^&f  &4»    it^ 
be  deaf  to  popular  opinion  ".     *  ^  »  «•  m  ^ 
views  of  general  morality,  /I 
interest.  ' 


A  proper  view 
this  people  than  perfe' 


f 


IV 


^i.  the 
kSo  time  or 

.us  adopted  which  would 
*ental  to  equity  proceedings 
Th  PK/ '  ^*^  ^*  ^^^°  would  be  in  relation 

While  on  a^visy '  ^^^  *^  ^^^  usuaUy  referred  to  com- 

troduced  to  a  '  -^  ^^*®  Xxv^  before  the  judge  of  tRe 

her  devotion  -^e  same  way  in  which  jury  trials  in  actions 

should  knov  a  on.    When  an  equity  suit  has  been  matured 

hand.  '*V  court's  t^rms,  then  the  judge  should  set  this  suit 
reconstru  ^^^^  ^^^  ^^  ^  specific  day  and  the  parties  on  either 
tion  ir  ^  ^  required  to  have  their  witnesses  present  on  that 
rine.  /^jiri"*^  could  then  hear  introductory  statements  from 
i^^^>'s,  and  could  then  listen  to  the  evidence  as  presented, 
/C*  ^^  ^^  ^"^^  ^*^  ^^  ^^  admissibilitj"  of  different 
|-  |ji^  of  the  evidence  just  as  he  does  in  the  trial  of  a  case  be- 
ji**^  jury.     A  stenographic  record  of  the  evidence  would 
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usually  done  in  cases  tried  in  court,  and  this 
*ist  the  judge's  memory  if  he  should  not  be 
-^ly  on  the  case  at  once.    When  the  evidence 
-hI  the  case  could  then  be  argued  to  the 
decision.    A  method  of  this  sort  would 
*^  is  involyed  in  many  of  the  suits  in 
^positions  are  taken  at  various  in- 
nee  of  one  or  the  other  of  the 
\    This  is  by  no  means  the 
''^-om  such  a  method.    The 
and  hear  the  witnesses 
Me  to  reach  a  proper 
'     He  would  have 
various  matters 
u  from  the  reading 
.c.    If  equity  suits  could 
^t  in  this  maimer,  then  they 
conclusion  very  much  more  quickly 
a  in  the  present  method,  however  care- 
w  judge  may  be  in  his  efforts  to  decide  the 
o  presented  to  him. 

^e  plan  suggested  should  be  adopted  hy  our  courts,  it 
.a  of  course  involve  the  taking  of  depositions  of  non-resident 
<ntnesBes  who  could  not  be  personally  brought  before  the  court, 
ju^  as  the  like  method  is  followed  in  the  trial  of  cases  to  the 
iury.  This  would  be  merely  an  incidental  matter  which  would 
not  seriously  involve  the  proper  trial  and  consideration  of  any 
suit  presented  to  the  court  Neither  would  it  interfere  in  any 
way  with  the  manner  in  which  an  equity  suit  might  be  appealed 
to  the  Supreme  Court  and  considered  and  passed  on  hy  that 
court  H,  M.  E. 


''Good  men  will  observe  even  bad  laws,  but  bad  men  will 
break  even  good  laws.  It  should  be  that  all  men,  good  and  bad 
be  compelled  to  keep  all  law,  good  and  bad,  because  it  is  the 
law.'' 
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Littlefield8'  Debt  Report 


To  The  Bart 

(Continned  from  Sfsy  Bkr.) 

The  1,200  page  record  being  distributed  it  would  be  public? 
service  to  scatter  Littlefield's  reporc  of  two  hundred  pages.  A 
study  of  tbis  report  and  record  sbows  tBat  counser  Etave  agreed 
to  facts  and  fignres^so  that  discussion  must  be  restricted  to  a  few 
questions  of  law.  Thescr  questions  offer  opportunity  for  judicial 
legislation. 

The  debt  was  thirty-three  millions.  West  Virginia's  pro- 
portion  would,  on  the  basis  of  white  population,  one-third:  on 
the  basis  of  total  population,  23,56  per  cent:  on  the  basis  of 
federal  population,  2^,30  and,  as  she  sefparated  after  legislation 
sibout  freeing  slaves,  on  the  basis  of  property,  23,41  per  cent. 

The  three  expressions,  (a),  state  expenditures  within  limits; 
(b),  ordinary  e^fpenses  of  state  government,  and  (c),  monies 
paid  from  counties,  had  a  well  defined  local  meaning  and,  if 
given  this  local  meaning  then,  stating  the  account  will  work 
out  about  the  amount  Virginia  spent  in  West  Va.,  counties  for 
foads,  bridges,  banks,  &c.  But  unfortunately  the  record  is 
silent  about  this  local  meaning  and  judicial  legislation  may  giv>? 
these  expressions  a  meaning  which  will  grievously  disappoint 
the  intention  and  expectation  of  the  men  who  wrote  the  ordin- 
ance. 

State  Expenditures  Within  The  Limits  Thereof  Little- 
field,  Iiolds,  that  being  tied  down  by  instructions,  he  must  limit 
the  dcope  of  this  phrase  to  roads,  &c.,  built  by  the  state  through 
the  agfficy  of  a  company.  Under  this  ruling  the  charge  will 
be  $2,800,000.  Virginia  has  excepted.  The  court  is  not  tied 
down.  The  only  material  question  under  this  head  is, — ^will 
the  court  include  state  expenditures  made  through  the  agency 
of  a  company.  If  so,  the  charge  will  exceed  5  1-2  millions. 
Record,  p  371. 

A  just  proportion  of  the  ordinary  expenses  of  the  state 
government.     This  involves,  (a),  inquiry  as  to  the  amoxmt  of 
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these  expesdes,  and  (b),  inquiry  as  to  the  measure  which  shaU 
determine  the  proportion  which  is  just. 

The  amount  of  ordinary  expenses.  The  court  cannot  escape 
taking  notice  that  the  ordinance  distinguishes  between  such 
disbursements  as  fell  iinder  the  head  of  ordinary  expenses  and 
such  disbursements  as  did  not.  Rebuilding  the  penitentiary 
when  it  burnt  down  was  an  unusual  exi)ense  but  must  be  class- 
ed among  ordinary  expense  of  any  state  government,  beautify- 
ing the.  capitol  building  was  unnecessary  but  comes  clearly  with- 
in this  term.  The  total  disbursements,  out  of  the  revenue  from 
taxes,  during  the  38  years  exceeded  fifty-seven  millions.  The 
Virginia  attorneys,  intent  on  speedy  decision  and  omitting  items 
aggregating  some  sixteen  millions  which  their  accountant  hesi- 
tated to  class  under  this  head,  put  the  amount  at  $41,194,592. 
Littlefield's  finding  puts  it  at  $40,274,896. 

West  Virginia's  exceptions  cover  four  items;  to-wit:  (a) 
The  interest  charge.  She  admits  that  Virginia  paid  $18^547,747 
of.  interest  on  her  bonds  during  the  38  years,  but  contends  that 
interest  was  not  an  ordinary  expense.  Of  this  presently,  (b). 
Primary  schools.  Amount  $2,400,321,  of  which  $830,865  went 
to  West  Virginia  counties.  Ancient  Virginia  general  law  dedi- 
cated certain  revenue  from  capitations,  fines,  escheats,  &c.  This 
revenue  accumulated,  along  with  private  donations  and  divi- 
dends on  stocks,  purchased  with  appropriations  to  education, 
in  an  account  called  the  literary  fund.  It  was  similar  to  our 
irreducible  school  fund.  The  net  income  was  distributed  anual- 
ly  to  counties  according  to  white  population.  West  Virginia 
agrees  that  disbursements  to  schools  was  an  ordinary  expense. 
Her  exception  to  allowing  this  $2,400,000  stands  on  the  nake<l 
proposition  that  it  should  not  be  classed  among  ordinary  ex- 
penses because,  and  only  because,  paid  out  of  the  income  from  a 
fund  which  had  accumulated  before  1823.  Record  p,  569. 
Littlefield's  brief  discussion  of  this  proposition  indicates  that  he 
supposed  the  objection  was  merely  pro  forma.  It  seema  safe  to 
assume  that  the  court  wiU  either  over-rule  this  exception,  or,  what 
will  be  worse,  add  he  $830,865  to  the  amoxmt  charged  under 
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state  expenditures  within  limits,  (c  and  d.)  Calliag  oat  tbe 
malitia.  It  was  called  out  at  Wheeling  against  Indiana  in  1836. 
(Reo  p  222),  and  against  John  Brown  in  1859.  It  will  be  dif- 
ficnlt  to  find  in  law  books  a  principle  distinguishing  rebuilding 
a^  penitentiary  from  calling  out  the  malitia.  Child-birdi  is  not 
an  annital  expense,  but  experience  brings  it  within  tbe  catagory 
of  ordinaij.  Tbe  remaining  exeeptioni^,  other  than  to  interest, 
involve  la»  than  $400,000  and,  sustaining  all  of  them,  could 
not  change  the  result  as  much  as  $80,000 !  Hence  tbe  question 
is  narrowed  to  whether  ordinary  shaU  mean  only  sudi  disbtu^My 
ments  as  were  strictiy  necessary  and  essential  aa  wdl  as-  cagxo- 
mary.  In  this  connection,  observe,  that,  if  the  exeeptions  filed 
by  Virginia  are  sustained,  the  court  must  increase  littlefield'si 
forty  millions  to  forty-fire  millions. 

liittiefieM  says  he  '*  thinks  it  reasonably  settied  by  the  au- 
thorities that  the  term,  ordinary  expenses,  is  not  fixed  and  def- 
inite but  is  more  or  less  flexible  and  varying  in  its  meaning. 
If,  as  used  in  the  decree,  it  is  of  doubtful  meaning  and  open  to 
two  constructions,  one  of  which  would  produce  an  equitable 
result,  the  reading,  with  the  decree,  of  the  constitution  requiring 
the  assumption  of  an  equitable  proporticm  would  require  tbe 
doubt  to  be  resolved  in  favor  of  the  equitable  resulf  In  other 
words,  if,  (in  the  unexpressed  and  unjudicial  conjecture  of  the 
court)  one-third  would  be  equitable,  then  such  a  meaning  should 
be  given  to  the  word  ^'ordinary''  as  wiU  swell  the  amount  for 
ordinary  expenses  so  as  to  bring  West  Va.,  in  debt  for  eleven 
millions. 

In  truth,  the  real  question  wrapped  up  in  this  question 
about  the  amount  of  ordinary  expenses  is, — ^whether  the  court 
will  come  to  the  task,  of,  interpreting  the  three  expressions, 
animated  by  the  desire  to  punish  a  wicked  criminal  t  In  other 
words,  will  the  court  discover  a  concealed  intent  and  find  such 
meanings  for  the  three  expressions  83  will  bring  West  Virginia 
in  debt  for  an  amount  which,  in  the  legidative  discretion  of  the 
court,  would  be  her  equitable  share  if  the  ordinance  was  silent 
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About  stating  an  account    And  here  lies  the  state's  danger.    It 
Ifl  a  danger  which  cannot  be  exaggerated. 

The  interest  charge.  Littlefield  includes  the  eighteen  mil- 
lions among  ordinary  expenses.  West  Va.,  has  excepted.  His 
exhaustive  review  of  decisions  shows  that  he  is  right  unless  the 
expression  had  a  local  meaning  which  excluded  interest  His 
ruling  should  have  been  ditferent  if  the  record  exhibited  that, 
in  Virginia,  interest  was  not  classed  among  ordinary  expenses. 
Again,  nearly  five-sixths  of  this  interest  was  paid  on  bonds 
representing  roads  &c.,  in  Virginia.  Hence,  West  Virginia's 
just  proportion  of  it  ought  not  to  be  determined  by  the  same 
measure  which  determines  her  proportion  of  the  ordinary  ex- 
penses of  government  If  the  record  exhibited  separately  the 
amount  of  interest  paid  on  account  of  expenditures  in  each  sec- 
tion, then  it  could  be  argued  with  great  force  that,  as  only  one- 
sixth  of  this  interest  was  on  account  of  expenditures  within  her 
limits,  West  Virginia's  just  proporton  was  only  16  2-3  per  cent 
of  the  18  millions  although  the  just  proportion  of  the  other  22 
millions  of  ordinary  expenses,  (measured  by  federal  popula- 
tions) was  26  per  cent  But  the  record  being  silent  as  to  the 
amount  of  interest  paid  on  account  of  each  section,  the  court 
must  either  apply  the  same  measure  to  both  sorts  of  ordinary 
expenses,  or  else  exempt  West  Va.,  from  all  interest  on  bonds 
representing  her  own  roads.  But  the  court  will  never  exempt 
her.  Littlefield  doubtless  had  something  like  this  in  his  mind 
when  he  said,  (page  110  of  his  report),  "Unless  allowed  as  an 
ordinary  expense.  West  Virginia  will  not  pay  any  part  of  th<* 
interest." 

A  just  proportion.  Suppose  the  ordinance  read; — 
Whereas  this  convention,  representing  entire  Virginia,  con- 
sents that  Western  counties  may  separate,  and  whereas  Vir- 
ginia owes  33  milli(ms,  borrowed  to  build  roads  and  start 
banks,  and  whereas  this  convention  thinks  it  likely  that  each 
year,  for  the  last  forty  years,  said  western  counties  over- 
paid their  just  share  of  the  cost  of  state  govenment,  there- 
fore it  is  enacted  that,  in  lieu  of  her  part  of  the  debt.  West 
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Virginia  shall  pay  to  Virginia  such  an  amount  as  shall  be 
fixed  by  charging  all  state  expenditures  within  the  limits 
thereof,  and  a  just  proportion  of  the  ordinary  expenses 
of  the  state  government,  and  crediting  the  monies  from  said 
counties. 

Does  any  one  doubt  that,  if  the  ordinance  so  read,  her  just 
proportion  of  ordinary  expenses  ought  to  be  ascertained  with- 
out reference  to  the  amount  of  Virginia's  debt,  and  without 
reference  either  to  the  amount  of  state  expenditures  or  the 
amount  of  monies  paid?  The  amount  of  her  just  proportion  of 
ordinary  expenses  is  the  same  no  matter  what  the  amount  of 
state  expenditures  within  limits. 

Again,  if  the  ordinance  so  read,  does  any  one  doubt  that 
her  proportion  of  ordinary  expenses  in  1823  ought  to  be  deter- 
mined by  the  relative  ability  of  the  two  sections  in  that  year, 
and  not  by  their  relative  ability  forty  years  subsequent?  But 
strange  to  say,  Littlefield  was  instructed,  on  West  Virginia's  mo- 
tion, to  ascertain  her  relative  ability  forty  years  subsequent: — 
he  was  instructed  to  report  the  relative  wealth  of  the  two  sec- 
tions at  the  time  of  separation ;  viz :  after  the  legislation  making 
slaves  free. 

It  is  imperative  to  keep  clearly  in  mind  the  difference  ho- 
tween  a  just  proportion  of  ordinary  expenses,  and  a  just  pro- 
portion of  the  33  million  debt.  The  legal  effects  of  the  ordinance 
is  the  same  as  if  it  said; — "an  equitable  proportion  of  the  3-3 
millions  shall  be  the  amount  ascertained  by  stating  the  prescrib- 
ed account."  It  subverts  the  fundamentals  to  say  that  the  ac- 
count shall  be  so  stated  as  will,  in  the  benevolent,  (or  malevol- 
ent,) opinion  of  the  court,  bo  an  equitable  result.  The  court  has 
judicial  right  to  adjudge  the  Wheeling  convention  was  an  illegal 
body  but,  if  legal,  it  had  power  to  acquit  West  Va.,  of  any  duty 
on  account  of  the  debt.  The  circumstances  that,  in  the  court's 
opinion,  it  abused  its  power  and  assigned  to  west  Virginia  too 
little,  is  no  ground  for  intervention, — unless  the  court  acts  on 
a  theory  which  none  dare  put  in  print;  to-wit,  on  the  theory  that 
it  acts  as  the  custos  morum  of  the  states. 
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It  may  be  assumed  that  the  court  will  hold  that,  as  matter 
of  settled  law,  the  just  proportion  depends  of  relative  ability. 
But  does  ability  depend  on  relative  wealth  or  on  relative  popxda- 
tiont  This  question  riyets  attention  on  the  fact  that  ability  to 
''pay"  a  debt  depends  on  the  value  of  a  man's  property;  Nihil- 
ity to  "carry'*  a  debt  depends  on  his  income.  The  owner  of  a 
$50,000  diamond  may  have  less  income  than  the  owner  of  a 
$5,000  farm,  and  the  state's  ordinary  expenses  were  necessarily 
regulated  by  contemporaneous  revenue.  Hence  the  court,  tak- 
ing judicial  notice  that  slaves  were  producers  of  income  as  well 
as  property,  may  hold  that  the  relative  ability  of  the  two  sec- 
tions, ninety  years  ago,  will  be  ascertained  with  greater  accuracy 
by  measuring  by  relative  lederal  populations  than  by  measuring 
by  relative  property.  If  it  be  suggested  that  a  plow-horse  pro- 
duced income,  the  answer  is  that  our  political  system  was  based 
on  determining  representation  by  adding  3-5  of  slaves  to  whites. 
And  this  matter  has  been  gone  into  to  emphasize  the  fact  that  it 
is  almost  certain  the  court  will  measure  the  just  proportion  of 
40  millions  of  ordinary  expenses  by  federal  populations.  Rec., 
p  517  gives  the  population;  p  515  gives  the  expenses  for  each 
decade.    Making  this  charge  $8,527,640. 

A  reprint  of  page  22  May  Bar  will  be  mailed  on  request 
Address. 

J.  M.  MASON, 

Charles  Town,  W.  Va. 


Respectfully  Referred  to  the  Legislature 

June  22, 1910. 

Editor  of  The  Bar,  Morgantown,  W.  Va. 
Dear  Sir:— 

How  does  The  Bar  construe  section  16  of  chapter  51  of  the 
Code  as  amended  by  chapter  46  of  the  Acts  of  1909,  this  being 
the  new  provision  requiring  that  *'the  official  signature  of  any 
notary  shall  state  the  date  of  expiration  of  his  commission.'' 

Paragraph  third  of  section  17  of  chapter  13  of  the  Code 
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provides^ that** The  words  'written'  or  *in  writing'  include  any 
representation  of  the  words,  letters  or  figures^  whether  fay  prints 
iagy  engraring,  writing  or  otherwise.  Bnt  when  the  signatuf^ 
of  any  person  is  required  it  nnsf  be  in  hi»  own  proper  hand- 
writing,  or  his  mark  attested,  proved  or  acknowledged." 

Since  the  signature  mnst  be  in  the  notary's  own  proper 
handwriting,  and  since  the  official  signature  must  state  the  date 
of  expiration  of  the  commission,  would  it  not  seem  that  this 
date  ought  to  be  gi^n  in  the  notary^s  own  handwritingt  It 
can  fairiy  be  said  that  the  words  **My  commission  expires" 
need  not  be  in  the  notary  *s  handwriting,  as  they  are  useful  only 
to  show  what  the  date  refers  to,  and  arc  adopted  by  the  notary 
for  that  purpose  just  as  a  printed  scroll  can  be  adopted  as  a  seal. 
The  writer  has  not  supposed  that  the  eefrtificote  as  to  the  date 
of  expiration  was  a  part  of  the  official  sigature  of  the  notary. 
Our  statute  now  makes  it  sudi,  and  possibly  should  be  so  con- 
strued  aa  to  make  the  words  "notary  public  of,  in  and  for 

county,  West  Virginia,"'  (or  similar  words  following- 

the  notary's  name,)  a  part  of  the  official  signature  so  that  these 
words  also  should  appear  in  the  handwriting  of  the  notary. 

Shall  we  accept  as  sufficient  the  certificate  of  a  notary  who 
uses  a  rubber  stamp  to  show  liie  date  when  his  commission  ex- 
pires f  Or,  if  we  conclude  t}iat  at  least  this  date  must  appear 
in  the  notary's  own  handwriting,  is  there  anything  else  which 
must  so  appear,  in  addition  to  the  name  of  the  notary  f 

The  law  does  not  sem  to  have  been  carefully  drawn,  and 
perhaps  it  should  be  re-enacted  to  settle  the  questions  above 
stated. 

Yours  truly, 

Ohio  County. 


WANTED -By  an  enen^etk  young  stenognpher,  who  it  «  graduate 
n  law  and  a  member  of  the  bar  of  anotoer  state,  a  position  in  some  reput- 
able West  Nirginia  Lawyers'  office  where  he  may  review  for  the  West  Vir^ 
ginia  Bar  Examinations.    Best  of  References  given. 

Address  'TWAIN. 

2110  Warren  Avenue.  Chicago.  Itt. 
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West  Virginia  Court  of  Appeals 


Decisions  Handed  Down  at  the  Last  Tenft 


REPORTED  ESPECIALLY  FOR  THE  BAR 


Appearing  Here  for  the  First  Time  in  Print 
Reforming  the  Law  and  the  Courts 


STATE  V.  ilRBRUZrND. 

Harrison  Couirty.    Affirmed. 

^llli&jns.  Judge. 

SYLLABUS 

1.  If  lire  error  Complained  of  be»  that  the  final  Judgment  la  in  ex- 
cess of  the  vierdict.  It  is  matter  of  fecdrd  and  may  be  reviewed  on  writ 
of  error,  without  any  formal  ^i^beption  being  taken  to  the  action  oi  the 
trial  court.  In  Buch  case  it  is  not  necessary  that  a  motion  to  set  aside 
the  verdict  Bhould  havB  been  overruled,  and  an  exception  ta'ken  in  or- 
'der  to  entitle  the  party  complaining  tb  a  wrtt  of  lerror. 

2.  The  verdict  of  a  Jury  in  a  criminal  case  should  be  read  in  con- 
nexion with  the  indictment,  and,  if  the  meaning  tyf  the  verdict  to  thuB 
inade  certain.  It  Is  sufRctently  deAnlte. 

8.  Ui)on  an  indictment  for  feloniously,  maliciously  and  unlaws 
fully  beating  and  wound!ag,  with  a  dangerous  weapon  Call^  a  club, 
with  intent  to  maim,  disfigure,  disable  and  kill,  the  lury  riBturned  the 
lolowlng  verdict:  "Wte,  the  lury,  find  the  defendant,  TOniO  ATbru- 
7ino  not  guilty  of  the  felonious  and  fnalicious  assault  charged  in  the 
within  indictment  with  the  intent  therein  charged,  but  w^  do  )9nd  him 
guilty  of  the  unlawful  assault  therein  charged  with  the  intent  therein 
«l80  charged/' 

HKT«D.  That  the  word  "assunlf  in  the  verdict  refers  to  the  beat- 
ing and  wounding  charged  )n  the  indictment,  and  does  not  mean  th^ 
technical  ;and  o^mmon  law  offense  oT  assatik. 
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PtCKENS  BT  AL.  V.  STOUT  ET  AU 

Lewis  Coanty.    Reversed  in  part;  affirmed  id  part;  and  Remanded. 

Poffenbarger,  Judge. 

SYLLABUS. 

1.  The  defense  of  an  ouster  between  tenants  In  common,  eftected 
by  the  possession  of  a  stranger  under  a  contract  of  purchase  from  one 
of  the^  co-tenants,  does  not  present  a  question  of  title  of  which  a  court 
Of  equity  cannot  take  cognisance  on  a  bill  for  partition  of  the  land. 

2.  A  married  woman  cannot  di«rest  herself  of  legal  or  equitable 
title  to  land,  otherwise  than  by  a  deed  or  contract,  acknowledged  in 
the  manner  prescribed  by  the  statiite. 

8.  To  sustain  a  demand  in  equity  for  specific  performance  of 
an  oral  contract  of  purchase  of  land,  the  evidenoe  must  be  clear,  full 
and  free  from  suspicion. 

4.  To  be  enforclble  in  equity  a  contract  of  purchase  of  land  must 
be  complete,  fixing  the  price  and  terms  ai  well  as  the  identity  of  the 
land. 

5.  An  ouster  between  Joint  tenants,  tenants  in  common  of  co- 
parceners may  be  effected  by  open,  notorious  and  exclusive  possession 
of  the  land  by  a  stranger,  under  a  deed  or  an  executory  contract  of 
sale,  executed  by  one  of  the  co-tenants  to  such  stranger,  purporting  to 
convey  or  sell  the  whole  thereof  to  the  latter. 

6.  Mere  execution  and  delivery  of  such  deed  or  contract  is  not  of 
itself  sufficient  to  work  an  ouster.  To  it  there  must  be  added  express 
actual  notice  of  the  adverse  claim  and  possession,  or  open  notorious,  ex. 
elusive  and  hostile  possession  of  the  land  by  the  grantee  or  vendee  of 
which  the  true  owner  in  co-tenancy  must  take  notice,  and  inquire  by 
what  right  such  dominion  is  exercised* 

7.  If,  when  such  vendee  secures  his  deed  or  contract,  a  tenant  is 
in  possession  of  the  land,  holding  under  the  true  owner,  and. continues 
to  remain  thereon,  under  an  agreement  of  attornment  to  the  purchaser, 
of  which  any  true  owner  has  no  notice^  the  -possession  of  the  vendee 
by  such  tenant  is  not  adverse  to  such  owner;  but  his  possession  be* 
comes  adverse  from  the  date  of  the  removal  of  such  tenant  from  the 
land,  if  he  himself  openly  uses  It  or  substitutes  new  tenants  thereon. 

8.  In  such  case,  the  oustor  Is  leffeeted  by  the  combined  action  of 
the  vendor,  but.  In  law,  the  vendor  may  be  regarded  as  the  real  actor 
and  the  title  under  which  the  estate  wa^  held  in  common  as  his  color 
of  title,  of  which  the  vendee  may  avail  iiimself  as  a  claimant  under  it 

9.  When  all  the  parties  to  the  toult  for  partition  claim  title  from  a 
^mmon  source,  title  in  such  common  source  is  conclusively  pre- 
sumed for  the  purpose  o.f  the  suity  thou^  no  deed  or  other  miiniinent 
of  such  title  has  been  introduced  as  evidence'  or  is  known  to  exist* 

10.  The  running  of  the  statute  of  limitations  against  a  person  la 
not  interrtipted  by  his  death,  and  continues  to  ruii  agaifist  his  heirs, 
though  they  be  infants,  and,  in  such  ease,  the  heirs  are  not  within  thcf 
saving  clause  of  said  statute. 
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11.  The  dlaability  6l  infancy  at  the  date  of  the  aocrtial  of  a  right 
of  action  mtMt  be  shown  by  the  party  claiming  the  benefit  thereof. 
To  prevent  the  bar  of  tint  i^tute  of  limitations,  an  infant  mmft 
show  that  the  right  of  action  accured  to  him.  whHe  be  was  under  aoeh 
disability,  and,  therefore,  that  it  did  not  begin  to  run  against  hie 
ancestor,  if  he  claims  the  property  in  tontroversy  br  inheritance. 

12.  Tbe  disability  c^  infancy  on  the  part  of  one  or  more  tenantt 
in  common  or  eo-peroeners,  does  not  avail  their  ^o<-tedants  who, 
though  one  under  the  like  disability,  have  failed  to  sue  for  the  re- 
covery of  their  interests  in  the  laud  within  five  s'^ars  after  the  attain-* 
ment  of  their  respective  majoritios.  Each  is  barred  by  tlie  lapse  of 
«ald  period. 

12.  A  disclaimer,  tlkA  by  an  heir  to  an  estate,  in  a  suit  for  partt* 
tion  of  the  real  estate  of  the  ancestor,  acknowledging  advancements 
to  the  extent  of  his  fuU  share  of  the  estate  In  the  life  time  of  the 
latter,  followed  by  a  volnntan'  partmon  i>f  a  portion  of  the  land  in 
which  those  participating  In  It  apportioned,  assumed  and  paid  indebt- 
edness of  the  estate,  precludes  smh  heirs  and  assigns  from  partict- 
1-ating  In  the  subsequent  partition  of  the  residue  ^  tbe  lands. 


HOGG  V.  MCOUPFIN 

Meccer  Ooimty.    Decree  Reversed. 

Brannon,  Judge. 
8YLIABUS. 

1.  Equity  win  decree  specific  performance  of  a  contract  for  ex- 
change of  shares  of  stock  in  corporations  when  legal  remed>  is  not 
adequate  because  the  stt>ck  sought  Is  of  special  and  peculiar  value,  or 
Is  not  readily  purchasable  In  the  markcft,  or  has  no  certain  ascertaina- 
ble value,  or  a  money  )iidgroent  against  the  party  would  be  worthless 
hecause  of  his  Insolvency,  or  other  circumstances  in  the  case  calling 
for  specific  performance  as  the  only  adequate  relief. 

2.  If  one  Is  entitled  to  have  specific  performance  of  a  tonttaCt 
tor  exchange  of  stock  in  .corporations,  and  one  of  the  parties  transfer 
to  an  innocent  purchaser  the  stock  which  he  is  to  transfer  in  exchange, 
equity  will  gii^  the  other  party  to  the  contract  a  cnarge  or  lien  upon 
the  purchase  money  yet  in  the  hands  of  such  purchaser. 

STATE  V.  MARTIN. 
Braxton  County.    Writ  of  Error  Dismissed. 

Miller  Judge. 

1.  A  writ  of  error  does  not  lie  from  this  court  to  the  Judgment 
or  order  of  the  circuit  court  in  a  criminal  case  setting  aside  the  verw 
diet  of  the  jury  and  awarding  a  new  triaL  Reaffirming  SUte  v.  Blue* 
field  Drug  Co.,  41  W,  Va.  63iJ, 
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CASTELMAN'S  ADMINISTRATOR  ▼.  CASTLRMAN  BT  AL& 

Jefferson  County.    Reversed  and  proper  decree  entered  here. 

Miller.  Judge. 

1.  If  commissioners  authorized  by  a  court  decree  to  make  sale 
of  land  decreed  to  be  sold,  undertake  without  specific  authority  given 
to  sell  the  land  by  the  acre,  and  the  sale  Is  do  reported  to  and  con- 
firmed by  the  court,  such  confirmation  will  cure  any  irregularities  of 
the  commissioners  in  making  such  sale,  and  if  by  mistake  resulting 
from  the  actions  of  court  and  commissioners  less  land  be  sold  than 
was  bid  for  and  supposed  to  be  sold  the  purchaser  will  be  entitled  to 
a  proportionate  abatement  of  the  purchase  money. 

2.  Such  relief  may  be  obtained  by  the  purchaser  upon  petition 
filed  in  the  cause,  by  way  of  defense  on  a  rule  to  show  cause  why 
the  land  should  not  be  resold  to  pay  the  balance  of  purchase  money, 
or  by  way  of  delense  when  sued  on  the  purchase  money  notes  or  by 
any  other  appropriate  remedy. 

3.  The  rule  caveat  emptor  does  not  apply  to  mistakes  in  the 
quantity  of  land  sold  by  the  acre  at  a  Judicial  sale,  as  it  does  to  de- 
fecte  of  Utle. 

4.  Nor  as  a  general  rule  will  the  rule  of  laches  be  applied  to  a 
purchaser  at  such  judicial  sale,  if  no  equities^  have  intervened  and  the 
rights  of  no  one  will  be  injuriously  effected  by  a  pro(K>rtionate  abate- 
ment of  the  purchase  money,  so  long  at  least  as  the  purchaser  still 
retalps  in  his  hands  unpaid  sufficient  of  the  purchase  money  out  of 
which  such  abatement  can  be  made. 

6.  The  arbitrary  rule  of  allowing  five  per  cent  to  cover  inaccura- 
cies reasonably  imputable  to  yarifttions  of  instruments-  and  small 
errors  in  surveys,  referred  to  in  W.  M.  ^  M.  Co.  v.  Peytona  C.  C.  Co., 
8  W.  Va.  406,  437,  and  recognized  in  Pratt  v.  Bowman,  37  W.  Va.  715, 
721,  is  inapplicable  to  sale  by  the  acre  of  valuable  farming  lands.  In 
such  cases  only  such  allowance  should  be  n^ade  as,  considering  the 
inequality  of  the  ground  and  other  obstacles  hindering  an  accurate 
survey,  may  reasonably  be  imputable  to  such  variations  of  instru- 
ments and  small  errors  in  surveys. 


DUNBAR  V.  DUNBAR. 

Rallogh  County.  Decree  Reversed. 

Brannon,  Judge. 

SYLLABUa 

J.    The  limitation  for  a  bill  of  review  from  a  decree  made  before 

Chapter  40,  Acts  of  1909  took  effect,  reducing  the  limitation  to  one 

year.  Is  three  years. 

2.  In  a  suit  in  equity  to  enforce  a  lien  for  purchase  money  re- 
served in  a  conveyance  of  land,  persons  not  partise  to  the  conveyance, 
between  whom  and  its^  parties  there  is  no  equity,  and  who  claim 'title 
adversary  to  that  of  the  parties  to  such  conveyance,  cannot  be  made* 
parties  to  such  suit,  and  their  rights  cannot  be  adjudicated  against 
them  in  it. 
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NORVBLL,  V.  KANA^VHA  *  MICHIGAN  RAILWAY  CO. 

Mason  County.    Reversed;  verdict  set  aside;  new  trial  granted. 

Robinson.  President. 

1.  It  is  negligence  in  a  passenger,  under  ordinary  circumstances, 
to  stand  upon  an  open  platform  of  a  rapidly  moving!  railroad  car.  If 
one  voluntarily  and  unnecessarily  takes  such  position  and  is  injured 
In  it  he  cannot  recover  damages 

2.  To  ride  on  a  car  platform  is  not  always  a  negligent  act  If 
the  train  is  so  crowded  that  one  cannot  reasonably  enter  a  car,  It  is 
not  negligent  to  ride  on  the  platform  when  the  carrier  acquiesces  in 
the  use  of  such  accommodations  by  collecting  fare  for  the  same  or 
some  other  indicative  act. 

3.  The  carrier  owes  to  the  passenger  un voluntarily,  necessarily 
and  rightfully  riding  on  the  platform  the  high  degree  of  care  com- 
mensurate with  the  circumstances  and  its  act  lo  undertaking  to  carry 
him  there. 

4.  Injury  to  a  pass'^nger  while  excusably  riding  on  the  platform 
because  of  the  overcrowding  of  the  train  usually  constitutes  a  prima 
farle  case  of  negligence  on  the  part  of  the  carrier. 

5.  The  liability  of  the  carrier  to  one  excusably  riding  on  the 
platform  is  not  absolute.  If  it  used  reasonable  diligence  to  provide 
cars  for  his  safe  carriage,  and,  with  fair  excuse  for  failing  to  provide 
them,  exf  relsed  the  increased  care  demanded  by  the  passenger's  en- 
forced position  on  the  platform,  it  is  not  liable  for  injury  to  him. 

6.  If  a  railroad  company  negligently  and  unreasonably  fails  to 
provides  sufficient  cars  so  that  passengers  are  compelled  to  ride  on  the 
platforms  and  then  accepts  passengers  for  carriage  in  such  hazard- 
ous places,  it  is  liable  for  damages  to  one  Injured  therein,  unless  he 
has  contributed  to  the  Injury  by  negligence  on  his  part. 

7.  The  conductor  of  the  train  represents  the  railroad  company 
in  relation  to  the  transportation  of  passengers  on  his  train,  and  his 
acts  in  receiving  and  carrying  passengers  on  the  platforms  when  the 
train  Is  overcrowded  binds  the  company. 

8.  The  court  cannot  properly  direct  a  verdict  in  a  case  turning 
On  a  conflict  of  evidence  which  makes  the  material  facts  so  doubtful 
that  a  verdict  for  either  party  would  be  sustained. 

9.  A  written  release  or  acquittauQe  of  a  claim  for  personal  in- 
Jury  win  not  sustain  a  ploa  of  accord  and  satisfaction  in  the  premises 
if  Its  execution  was  obtained  by  deception  and  fraud. 


STATE  V  BARKMJY. 

Jackson  County.    Judgment  Reversed. 

Brannon,  Judge. 

SYU.ABUS. 

For  syllabus  see  State  v.  Miller,  66  W.  Va.  426,  66  S.  E.  522. 
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3TATE  V.  GIBSON 
Pocahontas  Couuty.    Judgment  reversed.  Verdict  Set  Aside  and  Case 
Remanded. 

Pc^enbarger,.  Judge: 
SYIXAKUS. 

1^  An  indietment  for  malieiuus  cutting  and  wounding,  with  intent. 
t(>  raaim,  disflgnre  and  kill,  need  not  siiecify  the  instrnment  with, 
which  the  injury  was  inflicted, 

2.  To  constitute  a  wound,  within  the  meaning  of  Sec  9„  Ch.  144^ 
Code  1:^06,  an  injury  cnust  have  been  inflicted  with  a  weapon,  other 
than  any  of  Iho^e  with  which  the  human  bo^  is  provided  by  nature^ 
and  must  inelnde  a  complete  parting  or  solution  of  t  ehexternal  skin. 

3^  1  hough  paid  statute  makes  it  a  felony  for  a  person  niBlieiously 
to  cause  another  biidily  in^ry  by  any  means,  with  intent  to  maim, 
disfigure  or  kill  him,  tui  indictment^  ^arging^  only  malicious  cutting; 
and  wounding  with  such  intent,  is  not  broad  enough  to  let  in  proof  of 
such  injury,  inflicted  otherwise  than  by  cutting  and  wounding. 

4.  An  Indictment  for  nialicicMsIy  or  unlawtulTy  causing  bodily^ 
injury  otherwise  than  by  shooting,  stabbing,  cuttiqg  or  wounding 
should  specify  the  mf«an3  by  which  the  injury  was  caused. 

h.  The  presumption  of  the  continuance  of  a  fact  or  state  of 
things,  shfihvn  to  exist,  applies  to  a  r«cord,  showing  the  presence  of  a 
irisoner  in  court  at  tb(*  commencement  of  each  day's  proceedings  in 
the  trial. 

6.  Admission  of  hearsay  evidence  without  objection  and  except 
tion,  affords  no  ground  for  complaint  in  the  appellate  court 

7.  Erring  in  sustaining  an  objection  to  a  proper  question  is 
cured  by  admitting  sm  answer  to  another  Question,  covering  the  same 
subject  matter* 


STATE  V.  VOES. 

McDowell  County.    Affirmed. 

Poffenbarger,  Judge. 

1.  An  order  in  a  criminal  case,  reciting  an  appearance  by  the 
prisoner  in  discharge  of  his  recognizance  and  an  announcement  of 
bis  readiness  for  trial,  suflices  to  show  his  presence  In  court  in  his 
Own  proper  person  at  the  trial. 

2.  The  clause  of  section  14  of  Article  III  of  the  Constitution,  pro- 
viding that,  in  the  trial  of  criminal  cases,  the  accused,  "shall  have  the 
assistance  of  counsel,"  is  permissive  and  conditional  upon  the  pleaS" 
ure  of  the  accused,  In  Its  application  to  the  conduct  of  the  trial;  and, 
to  make  a  conviction  valid,  the  record  need  not  affirmatively  show  the 
prisoner  had  the  assistance  of  counsel. 

3.  Though  bills  of  exception  be  settled  and  signed  in  due  time, 
the>  are  not  p^rts  of  the  record,  unless  made  so  by  a  certificate  or  an 
order,  entered  upon  the  record. 
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KATZENSTEIN  V.  PRAGER  ET  AL. 
(Two  Appeals.) 

Wood  County.    Disinissed ;  Improvldently  Awarded. 

Robinson,  President 

SYLLABUS. 

1.  When  a  bill  specifically  assails  rights  claimed  by  a  defendant 
who  is  summoned  or  enters  un  aopearanco  in  the  suit  recognizing  the 
jurisdiction  of  the  court,  he  must  make  direct  defense  by  plea  or  an- 
swer if  he  would  prevent  decree  against  him  on  the  bill  taken  for  con- 
fessed. 

2.  In  a  suit  for  a  settlement  and  distribution  of  the  assets  of  an 
insolvent  Arm,  though  the  bill  makes  no  allegations  affecting  the  claim 
of  a  creditor  who  is  made  defendant  and  appears  thereto,  if  he  does 
not  In  some  way  present  his  claim  for  adjudication,  or  does  not  meet 
the  bill  by  plea  or  answer,  a  decree  in  the  cause  will  be  one  upon  the 
bill  taken  for  confessed  as  to  him. 

3.  A  mere  suggestion  to  the  court  by  a  defendant  that  his  rights 
are  involved  in  another  pending  cause  will  not  alone  suffice  to  prevent 
decree  against  him  upon  the  bill  taken  for  confessed.  If  he  would  rely 
upon  the  dependency  of  the  other  cause  as  a  defense  to  the  bill,  he 
must  plead  it  in  such  a  way  as  to  show  that  it  is  a  bar,  or  that  the 
other  cause  has  priority  of  Jurisdiction. 


JACKSON,  ET  AU  v.  DULANEY.  ET  AU 

Wetzel  County— Affirmed. 

Miller,  Jud«e. 
SYLIuABUS. 

1.  The  legal  effect  of  a  provision  in  a  deed  excepting  and  reserv- 
ing out  of  and  from  the  grant  at  all  times  thereafter  and  forever  unto 
the  grantor,  his  heirs  and  assigns,  one-tenth  of  all  the  mineral  oil 
that  ma>  be  obtained  by  the  grantee,  his  heirs  and  assigns  from  the 
laud  granted,  to  be  delivered  on  the  land  to  the  grantor,  his  heirs  or 
barrels  or  other  means  of  transportation.  Is  to  except  and  reserve  In 
barrels  o  rother  means  of  transportation,  is  to  except  and  reserve  in 
such  grantor,  his  heirs  and  assigns,  to  be  delivered  as  stipulated,  a 
royalty  ol  one-tenth  of  all  the  oil  produced,  possessing  the  same  qual- 
ity of  estate  as  royalty  reserved  In  an  ordinary  lease  for  oil  and  gas 
purposes. 

2.  If  the  owner  of  the  land  subject  to  such  an  exception  and 
reservation,  lease  the  same  for  oil  and  gas  reserving  a  one-tenth 
royalty,  without  stipulating  how  the  one-tenth  of  all  the  oil  reserved 
In  such  prior  grant  la  to  be  discharged,  his  lessee  will  be  entitled  to 
deduct  the  same  from  the  one-eighth  royalty  oil  reserved  In  the  lease. 
AJIlrmlng  prior  decisions  involving  the  same  proposition. 
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JACOBS  ▼.  WILLIAMS. 

Raliegh  County.    Judgment  for  Defendant  reversed,  verdict  reinstated 
and  jodionent  for  plalutiff. 

Potfeuliarger,  Judfe. 

SYUAFUa 

1.  A  notice  of  intention  to  insist  upon  the  hearing  of  a  cause,  at 
a  certain  term  of  the  appellate  court,  at  a  place  outside  of  the  grand 
division  to  which  the  cause  belongs,  and  to  ask  that  it  be  placed  in  the 
argument  list  and  set  for  hearing  at  said  term,  is  sufficient. 

2.  An  appeal  bond  need  not  be  acknowledged  by  the  obligors. 

3.  To  enable  a  judge  to  sign  and  certify  bills  of  exception  in  va- 
cation, within  thirty  days  after  adjournment,  It  is  not  necessary  to 
reserve  right  to  do  so  by  an  order,  entered  of  record. 

4.  Intervention  of  a  special  term  in  the  thirty  day  period,  al- 
lowed for  taking  bills  of  exception  after  adjournment,  does  not  shorten 
said  period  nor  deprive  the  court  or  judge  of  power  to  allow  such 
bills.  Within  said  period,  they  may  be  allowed  either  in  court  or  in 
vacation 

5.  In  an  action  for  assault  and  battery,  evidence  of  loss  or  dam- 
age from  interruption  to  a.  particular  vocation  or  calling  under  a  con- 
tract with  a  certain  employer,  is  admissible  under  a  general  charge 
in  the  declaration,  ttiat  the  injuries  Inflicted  upon  the  plalntift  pre- 
vented him  from  transacting  his  necessary  affairs  and  business,  in  the 
absence  of  a  demand  for  a  bill  of  particulars,  siiecifying  the  chcaracter 
Of  the  vocation  or  employment  and  the  nature  and  extent  of  the  loss. 

6.  An  applicant  for  a  new  trial,  on  the  ground  of  after  discovered 
evidence,  must  clearly  show  his  lack  of  knowledge  of  such  evidence 
before  the  trial  and  diligence  to  obtain  such  knowledge  and  the  evi- 
dence itself.  He  must  set  forth  the  facts,  showing  hiS  lack  of  such 
knowledge,  his  efforts  to  obtain  it  and  what  prevented  him  from  so 
doing,  and  leave  it  to  the  court  to  say,  from  the  facts  stated,  whether 
he  had  such  knowledire  or  used  due  diligence  to  obtain  it 

7.  On  an  application  for  a  new  trial,  to  admit  after  discovered 
evidence,  the  afPdavit  of  the  new  witness,  showing  what  he  will  testify 
to,  must  be  produced,  or  a  good  excuse  shown  for  its  absence. 


WALKER  V.  MAY. 

Cabell  County.    Affirmed. 

Miller.  Judge 

SYLLABUS. 

1.    If  good  grounds  for  the  continuance  of  a  cause  be  known  to 

a  party,  or  his  counsel,  before  trial,  and  no  continuance  is  asked,  his 

motion  after  trial  to  set  aside  the  verdict  and  judgment  leased  on  the 

same  facts  should  be  denied.    To  entitle  a  party  to  protection  in  such 

cases  he  should  be  diligent  at  every  stage  of  the  proceedings. 
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TOTTBN  t.  PO(!AHONTAS  COAL  ft  COKE  CK)^  BT  ALS. 
McDowell  Comity.    ReT^med  and  Bill  Dtsmissed. 
AfilhLr  Jiid9e. 
BVLLABUa 

1.  A  d96d  wbereby  tbt  grrantor,  tor  a  small  mon^y  consideratioa 
and  *':!  good  and  peaceable  life  maintenance,"  bargalna  and  conveys  to 
Ills  Mfe  and  Infant  children  all  his  real  and  personal  estate,  but  which 
contains  n6  wordi  of  limitation,  and  which  at  common  law  would  not 
have  paMed  to  the  grantees  a  greater  estate  than  on%  for  the  Itfe  of 
the  fmntor,  wll!  not  now,  by  virtue  of  section  S,  chapter  71.  Code  1906, 
pass  %  t^  simple  esute  If  the  contrary  intention  appears. 

|«  Where  In  Buch  deed  the  grantor  after  the  premlscis,  and  In 
^tffnm  ferms  retains  the  legal  title  to  the  land  granted,  and  In  him- 
self and  wife,  one  of  the  sidd  gmnteea.  ui>on  certain  contingencies  and 
oondlttons  stipulated  therein,  the  power  to  sell  and  convey  said  land 
a  snhi^gnent  deed  by  hhn  and  his  wife  to  a  third  party,  made  In  ex- 
ccutl^B  of  the  rl$lxt  and  power  so  reserved,  reciting  the  occurance  of 
vald  oontingendes  and  coadltlonat,  will  pass  good  title  to  the  land  to 
sui^h  tl^d  person,  and  operate  as  a  defeasance  of  all  right  and  title 
which  resjted  Immediately  In  thd  grantees  In  said  former  deed,  or  that 
on  the  death  of  the  grantor  bat  for  the  execution  of  such  power  might 
have  iFfsted  Inthem  by  virttie  of  the  grant  or  by  virtue  of  the  subse- 
quMt  provision  thereof  that,  "the  division  of  this  deed,  shall  at  the 
death  of  said  T.  K.  Totten  be  made  equal  between  his  wife,  and  all  of 
Umi  children  now  surviving  and  those  that  may  surviYe/' 

3.  In  the  construction  of  such  deeds  the  rules  against  repugnancy 
of  tenta  and  restraints  upon  alienations,  applicable  to  deeds  granting 
astatef  In  fee  simple  have  little,  if  any,  application. 


CHAWFrai>'8  ADITR  v.  TURNER'S  ADMlt  BT  AU 
Jefferson  County.    Affirmed. 

Robinson   President 

8YLTJIBU8. 

1.  Whenever  a  mere  legal  demand  is  properly  cogniiable  by  suit 
In  eq\iity,  the  statute  of  limitations  will  be  observed  in  relation  to  it 
by  thee'iiiUy  court:  and  if  the  bill  discloses  the  bar  of  the  statute,  a 
demurrer  hereto  will  be  snstaliied. 

a.  As  to  a  demand  which  accrues  to  a  decedent's  estate  after  his 
death,  the  statutory  period  of  limitation  of  suit  is  counted  from  the 
time  ||l>  personal  representative  qualifies,  if  that  is  within  five  years 
after  ))is  defith;  but  if  there  is  no  qualiflcation  of  a  personal  represen- 
tativ«i  within  live  years  after  his  death*  then  the  period  is  counted 
from  the  end  of  that  live  years. 
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CAMDEN  CIaAY  CO.  ▼.  TOWN  OF  NEW  MARTINSVILl*E. 
WetEel  Genuity.    Amrmed. 

1.  When  a  demurrer  to  a  plea  is  overruled,  the  plaintiff  cannot 
reply  in  point  of  fact  unless  he  withdraws  the  demurrer:  but  leave  to 
withdraw  the  demurrer  will  be  conceded  as  of  course  and  answer  in 
point  of  fact  then  allowed. 

2.  Though  a  demurrer  to  a  plea  is  not  formally  withdrawn  after 
it  is  overruled^  the  defeiidant  will  be  held  to  a  recognition  of  its  im- 
plied withdrawal  if  he  permits  an  issue  of  fact  to  be  joined  by  replica- 
tion to  the  plea  without  objection  on  his  part. 

3.  A  town  may  expend  its  current  revenue  and  accrued  funds  and 
may  make  contracts  to  that  end.  To  do  so  is  not  to  contract  debts 
within  the  meaning  of  the  constitutional  Inhibiition. 

i.  If  the  contracts  and  engagement^  of  a  municipal  corporation 
do  not  overreach  the  dependable  current  resources  for  which  provision 
exists  at  the  time  the  contracta  and  engagements  are  assumed,  no 
lawful  objections  to  them  caa  be  interposed,  however  great  the  in- 
debtedness of  the  municipality  may  be, 

5.  A  party  to  assert  successfully  the  invalidity  of  a  contract  made 
by  a  municipal  corporation,  on  the  ground  that  It  has  assumed  an  in- 
debtedness beyond  that  which  it  could  legally  assume  by  the  contract, 
must  establish  by  clear  evidence  all  facts  necessary  to  show  the  al- 
leged invalidity. 

Opinion  by  Uobinson,  President. 


MORRIS  y.  DUTCHESS  INSURANCE  COMPANY. 
Harrison  County.    Affirmed. 
Miller,  Judge. 

SYLTJ^US. 

1.  Denial  by  a  &re  insurance  company,  within  the  sixty  days 
given  the  insured  to  furnish  preliminary  proofs  of  loss,  of  its  liability 
on  other  grounds,  is  in  legal  effect  a  waiver  of  the  conditions  of  the 
policy  requiring  such  proofs. 

2.  But  such  denial  and  notice  thereof  to  the  insured  to  bind  the 
insurance  conmpany  mus  be  by  some  officer,  or  agent  having  authority, 
express  or  implied.  Neither  the  declaration  of  a  local  soliciting  agent 
nor  of  an  adjuster  not  shown  to  have  authority  to  make  such  denial 
will  bind  the  insurance  company,  or  excuse  the  insured  from  com- 
pliance with  the  conditions  of  the  policy  to  furnish  such  preliminary 
proofs. 

3.  Furnishing  of  the  preliminary  proofs  of  loss  as  required  by 
the  conditions  of  the  policy  of  fire  insurance  is  a  condition  precedent 
to  any  right  of  action  thereon,  and  unless  waived  an  action  on  the 
policy  does  not  accrue  to  the  insured  until  such  proofs  have  been 
furnished. 
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HBADIiRY  V  COLONIAL  COAIi  CO..  ET  ALS. 

Tyler  County.    Reversed  and  Remanded. 

'Williams,  Judgre. 

SYUoABUfl. 

1.  WTiere  a  wife  Joins  her  husband  In  a  deed  convejrlng  a  one- 
half  Interest  launder  covered  oil  and  gas  In  place,  she  thereby  re- 
lesases  her  claim  to  dower  In  such  portion. 

2.  If  after  the  execution  of  such  deed  and  the  death  of  the  hus- 
band, the  wife  should  then  unite  with  the  heir  In  the  t-^xecutlon  of  an 
oil  and  gas  lease  purporllnc  thu  leasd  to  the  whole  of  the  oil  and  gas 
underlying  the  land,  she  will  be  stopped  to  claim  dower  against  the 
lessee,  or  bis  assigns,  In  more  than  one-half  of  th*)  rojulty  oil  reserved 
in  tbe  lease. 

8.  I^pon  th^  husband*s  death  the  wife's  right  to  dower  becomes  a 
vested  lat^rest,  :uid  by  joining  the  heir  In  an  oil  an>l  gas  lease,  before 
assignment  of  dower,  reserving  a  portion  ot  tlie  oil  to  be  thereafter 
discovered,  as  rent  or  rosulty,  she  does  not  thereby  release  her  dower 
In  the  royalty  oil.  Her  Interest  In  tho  royalty  Is' the  same  as  It  would 
be  In  the  royalty  derived  from  a  like  lease  made  by  the  husband  in 
his  lifetime. 


CLARK  V.' DOWER,  ET  AI-. 
Mason  County— Dismissed. 

Williams,  Judge 

sri^rjLBus 

Tn  an  action  of  trespass  on  the  case  for  Injury  to  real  estate, 
where  plaintiff  and  defendant  agree  before  trial  that  If  plalntlfiP  is 
entitled  to  any  damage  at  all  It  shall  be  twenty-five  dollars,  and  there 
Is  a  verdict  and  judgment  for  the  defendant,  there  Is  no  jurisdiction 
by  writ  of  error  In  this  court 

If  In  such  action,  defendant  does  not  plead  the  general  Issue,  but 
sets  up  by  special  plea  the  right  to  a  private  way  by  prescription 
over  plaintiffs  land,  such  plea  does  not  convert  the  plaintiffs  action 
into  a  controversy  concerning  a  way,  within  the  meaning  of  Sec.  8  of 
Art  VIII  of  the  Constitution  of  West  Virginia,  so  as  to  entitle  him  to 
A  writ  of  error  to  this  court,  when  the  damage  claimed  for  the  tres- 
pass Is  less  than  one  hundred  dollars. 

Whether  a  license,  or  right  of  defendant  acquired  by  prescription, 
to  use  plaintiffs  land  can  be  given  fai  evidence  under  the  general 
^ue,  in  actions  of  trespass  qvare  clansum  fn^get*  discussed  but  not 
decided. 
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RYAN  ET  Mj.  v.  NTTCE  ET  ALS. 

Monongalia  County     Reversed  and  Remanded. 

Miller,  Judge. 

SYLLABUS. 

1.  A  contract  when  reduced  to  writing  becomes  the  repository 
of  the  common  intentions  of  the  parties,  all  prior  or  contemporaneous 
negotiations  becoming  merged  therein,  and  it  cannot  be  contradicted 
by  extrinsic  evidence. 

2.  A  bill  to  cancel  a  contract  for  fraud  in  its  procurement  should 
as  a  general  rule  allege  plaintiflf's  willingness  and  ability  to  do  so,  and 
tender  to  defendants  all  property  and  rights  derived  under  the  contract 

3.  As  a  iceueral  rule  a  bill  to  cancel  a  contract  for  fraud  In  its 
procurement  should  specifically  allege  the  facts  constituting  the  fraud; 
and  where  false  representations  are  relied  on  such  representations 
must  not  only  be  averred,  but  it  must  also  be  alleged  that  they  were  in 
fact  false,  were  relied  on  by  plaintifp  and  that  plaintiff  did  not  know 
the  falsity  thereof,  and  was  injured  thereby. 

4.  Where  a  good  case  for  relief  is  shown  by  the  evidence  but  the 
facts  are  not  sufficiently  pleaded  in  rhe  bill,  the  court  should  not  dl»^ 
miss  the  bill  without  first  giving  plaintiff  an  opportunity  to  amend. 


WRIGHT  V.  RIDGELY. 

Cabell  County.    Reversed  and  Remanded  with  leave  to  amend. 

Poffenbarger,  Judge. 

SYLLABUS. 

1.  As  malice  is  an  essential  element  of  an  action  for  malicious 
prosecution,  lack  of  an  averment  thereof  in  the  declaration  cannot  be 
disregarded  on  demurrer,  under  the  statute  of  jeofails,  and  is  fatal. 

2.  Such  a  defect  in  a  declaration  is  not  cured  by  verdict,  when 
a  demurrer  to  the  declaration  has  been  interposed  and  overruled. 

3.  To  be  available  in  the  appellate  court,  erroneous  rulings  of  the 
trial  court,  respecting  admission  and  exclusion  of  evidence,  must  be, 
not  only  saved  upon  the  record,  but  specifically  pointed  out  by  special 
bills  of  exception  or  assignments  of  error  in  the  petition  or  brief. 
The  court  will  not  search  the  stenographic  report  of  the  evidence  for 
them. 


LAWSON  V.  HERSMAN. 

TiOwis  County.    Dismissed;  Improvidently  Awarded 

Robinson.  President. 

SYLLABUS. 

When  it  appears  without  conflict  or  doubt  from  the  record,  in  a 

purely  pecuniary  action,  that  the  sum  for  which  plaintiff  was  entitled 

to  judgment,  if  entitled  at  all,  did  not  exceed  one  hundred  dollars,  a 

writ  of  error  cannot  lie  to  a  denial  of  judgment  to  him,  even  though 

he  declared  for  a  sum  sufficient  to  call  for  appellate  Jurisdiction. 
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TRI-STATR  TRACTION  CO.  v.  P.  W.  &  K.  R.  R.  CO.  BT  AL. 

Brooke  County.    Afflmied. 

Robinson,  President 

2.  In  a  suit  pursuant  to  Code  1906,  ch.  52,  sec.  11,  for  decree  fix- 
ing the  crossing  of  one  railroad  by  another,  the  holders  of  the  mort- 
gage bonds  of  the  defendant  railroad  are  not  necessary  parties  when 
the  trustees  In  the  mortgage  are  made  parties. 

2.  An  allegation  of  the  bill  In  such  suit  which  merely  states  that 
certain  original  mortgage  trustees  are  dead  and  that  defendant  trusts 
ees  have  been  appointed  In  their  stead  contains  suAclent  particularity 
as  to  the  fact 

3.  If  the  proposed  crossing  Is  within  a  city,  It  Is  not  Incumbent 
upon  the  plaintiff  company  to  show  that  the  municipal  government 
has  epedflcaUy  granted  permission  to  make  the  same,  when  a  fran- 
chise from  the  city  for  the  construction  of  plaintiff's  railroad  at  the 
idace  of  the  crossing  Is  shown. 

4.  An  electric  railroad  may  be  decreed  the  right  to  cross  a  steam 
railroad.  The  physical  character  of  the  railroad  seeking  the  crossing, 
or  that  oX  the  railroad  proposed  to  be'crcssed,  has  nothing  to  do  with 
the  applicability  of  the  statute 

C.  Grade  crossings  are  not  prohibited  but  are  authorized  by  the 
law  of  this  state.  Where  the  fiBicts  warrant  a  crossing  at  grade,  Ks 
construction  and  operation  may  be  decreed. 


STATE  V.  COLLINS. 

(Misdemeanor  No.  8.) 

Pocahontas  County.    Affirmed. 

Williams,  Judge. 

RTLLABU8. 

Upon  an  Indictment  against  C.  for  unlawfully  selling  spirituous 
liquor,  wine,  porter,  ale,  beer,  etc,  without  a  state  license,  the  follow- 
ing facts  W'vre  proven,  vis:  C.  kept  a  room  In  which  he  conducted  a 
game  with  cards  called  "stud  poker;"  chips  valued  at  6c  10c,  and  85c 
each,  were  uscM  to  represent  money;  at  the  beginning  of  each  game  a 
player  >ouId  purchase  a  number  of  these  chips  from  C  and  pay  the 
money  for  them;  during  the  progreis  of  the  game  C.  would  supply  the 
players  with  beer  and  would  takie  a  portion  of  the  chips,  which  was 
called  a  *'rake-off;"  at  the  end  of  the  game  the  remaining  chips  in  the 
hands  of  the  winner  were  ''cashed  in/'  or  redeemed  by  q. 

HBI4D.  The  jury  could  mfer  that  the  "rake-off"  was  in  considera- 
tion of  the  beer  furnished  to  the  players,  and  that  it  constituted  a  aale 
of  the  beer. 
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BARKER,  ET  AIA  v.  8TKPMEN80N.  BT  ALS. 

Kanawha  County.    Reversed,  and  New  Trial  Awarded. 

Miller.  Judge. 

1.  1'he  occurrencfe  of  a  regular  or  special  term  of  a  circuit  court 
within  tne  thirty  davs  after  adjourrraent  of  the  last  preceding  term 
does  not  cut  cff  the  time  given  the  court,  by  section  9,  of  chapter  131» 
Ccx)c  190G,  to  make  up  and  sign  bills  of  exception. 

2.  The  thirty  (lavs  after  adjonrnioont  of  the  term  given  the  court 
by  Kaid  section  9.  chapter  131,  Code  1906,  to  make  up  and  sign  bills  of 
exception  means  thirty  days  afcor  adjournment  of  the  term  at  which 
Unal  judgment  is  pronounced. 

3.  A  judgment  or  order  overrnliug  a  motion  to  set  aside  a  verdict 
for  defendant  and  refusing  plaintiff  a  new  trial,  is  not  such  final  judg- 
ment. The  judgment  to  be  final,  in  such  a  case,  must  be  a  judgment 
nil  capiat. 

4.  A  case  in  which  the  trial  couit  erred  In  excluding  plaintilTs 
evidence  and  .directing  a  verdict  for  defendant 


LCJDWTCK  v.  JOHNSON  ET  ALS. 
Barbour  County     Decree  Affirmed, 
loffenbarger.  Judge. 
SYLLABUS. 
1.    In  the  case  of  a  conveyance  of  land  to  a  wife,  a  parol  trust 
therein  In  favor  of  her  husband  may  be  established  by  proof  that  the 
latter  paid  the  puchase  money  in  pursuance  of  an  oral  agreement  be- 
tween  them,  antedating,  or  contemporaneous  with,  the  conveyance, 
that  he  should  do  so  and  chat  the  wife  should  take  the  legal  title 
in  trust  for  him. 

£.  Prlmn  fade,  such  a  conveyance  is  "a  gift  from  the  husband  to 
the  wife,  but  the  presumption  of  donation,  arising  from  mere  payment 
of  the  purchase  money  by  the  husband,  is  rebuttable. 

FISITER  ET  ALS.  v.  HARMAN  FT  ALS. 

McDowell  County.    Affirmed. 

Miller,  Judge. 

SYLLABUS. 

1.  The  statute,  section  1,  chapter  89,  Code,  (1906),  provides  for 
but  one  form  of  summons  (declaration) ,  and  evidence  of  forcible  entry 
by  defendant,  which  is  unlawful,  is  admissible  thereunder,  without 
Boeciflc  allegation  thereof. 

2.  Where  in  such  action  the  defendant's  entry  was  forcible  it  is 
unlawful  regardless  of  the  question  of  right 

3.  A  case  in  which  the  acts  and  conduct  of  defendant  in  making 
an  entry  on  land,  as  proven  on  the  trial,  were  held  to  constltnte  ^ 
forcible  and  unlawful  entry  entitling  the  plaintiff  to  recover. 


Digitized  by  CjOOQIC 


THE    BAR  41 


KENNEDY  ▼.  MERCHANTS  ft  MIKERS  BANK  ET  AU 
Fftyette  County.    Affirmed. 

1.  In  trial  of  right  to  property  levied  on,  conflicting  facts  and  cii^ 
enmstanceB  in  relation  to  fraud  vitiating  claimant's  title  as  against 
creditors  are  properly  determinable  by  the  Jury  and  the  verdict  upon 
such  facts  and  circumstances  will  not  be  disturbed. 

2.  When  all  the  stockholders  of  a  3orporaUon  informally  but 
plainly  authorize  a  sale  of  all  the  corporate  property*  a  transfer  there- 
of on  behalf  of  the  corporation  in  pursuance  of  the  authority  so  given 
is  the  corporate  act  and  passes  title. 

Opinion  by  Robinson,  President 


THE  J.  C.  ORRtCK  ft  SON  CO.  v.  DAWSON. 

Morgan  County.  Modified  and  Affirmed. 

Williams,  Judge. 

SYLLABUS. 

1.  Defendant  cannot  recoup  damages  if  they  depend  on  the 
breach  of  a  contract  different  from,  and  independent  of,  the  one  od 
which  suit  is  brought. 

2.  In  an  action  by  plaintiff  for  the  price  or  goods  sold  and  deliv- 
ered, defendant  can  not.  recoup  damages  for  plaintiffs  refusUl  to  ac- 
cept other  goods  sold  to  plaintiff  by  defendant  under  a  separate  and 
independent  contract 

.3.  Parol  testimony  is  inadmissabid  to  prove  an  unwritten  agree- 
ment made  at  the  time  of,  or  prior  to,  a  written  agreement,  for  the 
purpose  of  varying  or  contradicting  the  terms  of  the  latter. 


PRESTON  V.  BENNETT. 

Raliegh  County.    Affirmed. 

Williams,  Judge. 

SYLLABUS. 

1.  If  laud  be  sold  twice  at  the  same  tax  sale  for  two  several 
years'  delinauency  of  taxes  aiisessed  in  the  names  of  two  successive 
owpers  and  an  individual  buys  under  the  sale  to  satisfy  the  first  de- 
linquency and,  after  a  year,  obtains  a  deed  and  records  it,  he  will 
ha^e  title  against  the  state  who  buys  under  the  sale  made  to  satisfy 
the  second  delinquency. 

3«  A  claimant  of  land  that  is  proceeded  against  as  the  stfite's 
land  iinder  chapter  105  of  the  C6ie,  who  is  known  or  whose  claim  to 
the  Imid  can  b^  ascertained  by  the  use  of  reasonable  diligence,  should 
be  ma<le  a  party  to  the  bill  ee  Bomlne,  and,  if  a  resident  of  the  state, 
should  be  serted  with  procfess. 

S,  It  is  error  to  proceed  against  such  claimant  under  the  general 
desoriptfmi  in  the  bill  of  "anknown  claimants,"  and  any  decree  that 
may  b^  pronounced  ag^ainst  him,  without  his  appearance  in  the  cause, 
WJPl  be  void  as  to  him  for  want  of  lurisdiction  and  may  be  collaterally 
assailed. 
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IRVIN  ET  AL8.  T.  STOVER  ET  ALS. 

Raleigh  Ccranty.    Reverted  and  Remanded. 
WUUama,  Judge. 

SYUJkBUS. 
1.    A  deed  to  T.  8.  and  M.  J  8.,  hti  wife,  contains  the  following 
claiue,  Tix.:  "to  be  held  by  them  aa  a  homestead  for  themselTes,  and 
after  them  their  heirs.  One  Hundred  Acres  of  Land.**  .HeMt 

I.  The  husband  and  wife  take  an  estate  by  entireties  tor  life 
only,  with  the  right  of  survivorship. 

II.  ITnder  the  statute  abolishing  the  rule  in  Shelley's  Case  the 
heirs  of  the  husband  and  the  heirs  of  the  wife,  respectively,  take  a 
contingent  remainder. 

in.  Upon  the  death  of  either  husband  or  wife,  title  to  one  undl- 
Tlded  moiety  of  the  land  vests  immediately  in  his,  or  her,  heirs,  as 
tile  case  may  be,  sublect  to  the  life  estate  in  the  whole  of  the  surviv- 
ing life  tenant;  and  upon  the  death  of  the  survivor,  title  to  the  other 
flMlety  vests  in  his,  or  her.  heirs. 

3.  In  construing  deeds,  as  well  as  wills,  the  purpose  is  to  ascer- 
tain tile  Intention  of  the  parties,  and  when  the  intention  is  thus  ascer- 
tained H  will  be  effectuated,  unless  it  eontrarenes  som6  principle  of 
law. 

8.  Where  an  estate  in  lands  is  granted  to  a  husband  and  wife  for 
life  with  remainder  to  "their  heirs.**  the  presumption  of  law  is  that  the 
heirs  of  each,  as  a  separate  class,  take  a  moiety  of  the  remainder. 

4.  The  word  *'heirs,**  when  used  in  an  instrument  of  conveyance 
to  designate  the  class  of  persons  to  whom  an  estate  is  conveyed,  should 
be  given  its  legal  and  technical  meaning,  unless  there  is  some  other 
language  in  the  conveyance  clearly  showing  that  the  word  was  in* 
tended  to  have  a  different  meaning,  or  unless  the  circumstances  of  the 
eaye  are  inconsistent  with  such  meaning. 

6.  When  two  or  more  persons  are  seised  in  common  of  the  same 
tract  of  land  and  are  entitled  to  the  possession,  they  may  have  parti- 
tion, regardless  of  their  sonroe  of  title. 

6.  A  decree  entered  in  a  suit  brought  by  a  creditor  attacking  a 
4eed  as  fraudulent  as  to  his  debt,  which  sets  airtde  the  deed  only  as  to 
his  debt  and  directs  a  sale  of  the  land,  has  no  effect  upon  the  title 
conveyed  by  the  deed,  when  it  appears  that  there  was  no  sale  under 
the  decree,  and  that  the  suit  was  afterwards  dismissed  on  motion  of 
the  attddng  creditor. 

7.  Where  one,  having  only  a  life  estate  in  land,  makes  a  deed 
purporting  to  grant  it  in  fee,  and  covenants  to  warrant  generally  the 
title,  and  afterwards  acquires  title  adverse  to  the  title  granted^  such 
after-acquired  title  will  pass  by  way  of  estoppel  to  his  grantee  or 
those  claiming  under  him. 

8.  Section  118,  Chapter  71,  Code  (1906),  does  not  abolish  the  right 
of  survivorship  between  husband  and  wife  in  a  Joint  estate  held  by 
them  for  life  only.  Survivorship  as  to  such  an  estate  remains  as  at 
common  law. 
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FARLEY  ▼.  NORFOLK  A  WESTERN  BY.  a 

McDowell  County.    Reverted  and  Remanded. 

Williams,  Judge. 

SYLLABrS. 

1.  A  iNiasenger  who  attempt!  to  aligbt  from  a  moving  railroad 
train,  wben  he  knows  it  is  dangerous  to  do  so,  and  is  injured  thereby, 
is  guilty  of  such  negligence  as  will  preclude  recovery,  notwithstanding 
he  may  have  been  directed  or  told  by  the  conductor  to  get  olL 

2.  One  is  not  bound  to  assume  the  risk  of  a  known  danger  be- 
cause he  is  directed  to  do  so  by  another;  he  must  think  and  act  for 
himself,  and  if  he  relies  upon  another's  Judgment  and  does  an  act, 
contrary  to  his  own  sense  of  prudence,  he  is  negligent. 

3.  A  railroad  company  is  not  liable  for  the  act  of  its  agent  or 
conductor  in  negligently  directing  a  passenger  to  Jump  from  a  mov- 
ing train,  when  the  circumstances  show  that  the  danger  was  obvious 
to  the  passenger  himself,  and  when  no  force  or  threats  were  used  to 
eject  him. 

4.  Negligence  of  a  railroad  company  in  failing  to  stop  its  train 
long  enough  at  a  station  to  permit  passengers  to  alight  will  not  absolve 
a  passenger  from  negligence  in  attempting  to  alight  from  the  train 
after  it  has  again  been  put  in  motion. 


FULTON  V.  RAMSBY,  BT  AL8. 
Braxton  County.    Afllrmed* 
PofTenbarger,  Judge. 
SYLLABUa 

1.  Though  an  appearance  in  a  cause,  for  any  purpose  other  than 
to  take  advantage  of  defective  execution,  or  non-execution,  of  process, 
constitutes  a  waiver  of  defects  in  the  service  of  process,  the  purpose 
of  such  appearance  must  bear  some  substantial  relation  to  the  cause. 
In  other  words,  it  must  be  a  purpose  within  the  cause,  not  merely 
colhiteral  thereta 

2.  A  mere  inquiry  as  to  whether  continuance  can  be  taken,  wltli* 
out  waiver,  of  service,  or  offer  to  move  for  a  continuance,  provided  It 
can  be  done  without  such  waiver,  does  not  amount  to  a  general  njh 
pearance. 

3.  A  general  appearance  must  be  express  or  arise  by  ImplloatiOD 
from  the  defendant's  seeking,  taking  or  agreeing  to  some  step  or  pro* 
ceeding  in  the  cause,  benellcial  to  himself  or  detrimental  to  the 
plaintiff,  other  than  one  contesting  the  Jurisdiction  only. 
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THACKER  COAL  &  COKE  CO.  v.  NORFOLK  A  IVfSSTBRN  RT.  CO. 

Mingo  County.    Decree  Afi\rmed. 

Brannon,  Judge. 

SYLLABUS. 

1.  A  court  of  equity  of  this  state  has  no  lurisdiction  to  enjoin  a 
railroad  company  engaged  in  interstate  transportation  from  filing 
with  the  Interstate  Commerce  Commission  a  schedule  of  its  rates  for 
transportation  of  coal  from  a  point  in  this  state,  on  the  grround  that 
such  rates  are  unreasonable,  unfair  and  discriminatory. 

2.  It  is  the  exclusive  power  of  the  Interstate  Commerce  Commis- 
sion, in  the  first  instance,  to  pass  on  the  fairness  and  reasonableness 
of  rates  contained  in  the  schedule  of  rates  fixed  by  an  interstate  car- 
rier on  articles  transported  in  interstate  commerce. 


STATE  ▼.  MOORE. 

Wetzel  County.  Judgment  Affirmed. 
Brannon,  Judge. 
SYLLABUa 
A  license  to  sell  intoxicating  liquors  granted  by  a  county  court 
upcii  a  petition  filed  by  its  clerk  less  than  thirty  days  before  the  day 
for  hearing  it,  as  requirc-d  by  Code  1906,  ch.  32,  sec.  12,  is  granted  with- 
out Jurisdiction,  is  void,  and  may  be  collaterally  attacked  upon  trial 
of  an  indictment  for  selling  without  license,  and  is  no  defense. 

MITCHELL  V    U.  S.  COAL  ft  COKE  CO. 

McDowell  County.  Reversed;  Judgment  for  Plaintiff. 

'Williams.  Judge. 

SYLLABUS. 

1.  It  is  the  duty  of  the  master  to  furnish  reasonably  safe  appli- 
ances in  and  about  the  working  place  of  his  servants.  This  duty  is 
non-assignable. 

2.  An  electric  wire  used  on  a  motor  car  to  carry  the  electric  cur- 
rent from  the  overhead  trolley  wire  to  the  machinery  of  the  motor  car, 
on  which  the  insulation  is  allowed  to  become  so  broken,  or  defective, 
as  to  allow  the  naked  wire  to  come  in  contact,  either  with  the  metal 
top  of  the  circuit  breaker,  or  with  the  body  of  a  servant  whose  duties 
are  such  as  to  require  him  to  work  on,  and  about,  such  motor  car,  is 
not  h  reasonably  safe  appliance. 

Sw  I'he  master  is  liable  if  a  servant  who  has  no  knowledge  of  such 
defective  appliance  is  injured,  or  killed,  thereby. 

4.  ^Vhen  the  plaintiff's  evidence  is  such  that  the  court  should  not 
sustain  defendant's  motion  to  exclude  it,  it  is  error  to  set  aside  a  ver* 
diet  found  for  plaintiff. 
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STATE  V.  ATKINSON. 

Ijogsji  County..  Reversed,  Verdict  Set  Aside,  and  New  Trial  Awarded. 

Miller  Judge 
SYLLABUS. 

1.  The  manager  of  a  social  club  chartered  and  organized  under 
aiid  pursuant  to  section  120a,  chapter  32,  Code  Supplement,,  1907,  with 
license  regularly  obtained  from  the  county  clerk,  and  payment  of 
ttuces  thereon  a.n  aasersefl  by  such  clerk,  as  provided  by  satd  section 
is  not  liable  to  indictment  for  selling  Intoxicating  liquors  to  a  mem- 
ber of  such  club. 

2.  Such  social  club,  having  obtained  such  license  and  paid  the 
taxes  assessed  thereon.  Is  not  required  by  section  1,  chapter  32,  Code 
Supplement,  1907.  as  a  condition  precedent  to  selling  or  dispensing 
Intoxicating  liquors  to  its  members,  to  also  obtain  a  state  license  from 
the  county  court,  or  from  the  council  of  a  municipality,  where  such 
club  Is  located. 

8.  A  certificate  of  license  "to  keep  said  club."  regularly  Issued 
by  a  clerk  of  the  county  court  to  ouch  social  club,  as  provided  by  said 
section  120a,  with  assessment  and  payment  of  taxes  thereon  as  pro- 
vided thereby,  constitutes  a  valid  license  to  sell  and  dispense  Intox- 
Iclitlng  llittors  to  members*  of  such  dub,  though  such  <*«rtlflcafe  does 
not  on  Its  face  speclflcally  give  right  to  sell. 

4.  It  Is  error  for  the  court  on  the  trial  of  an  Indictment,  charg- 
ing The  manager  of  such  a  social  club,  with  selling  Intoxicating  liquors 
without  a  state  license  therefor,  to  exclude  from  the  jury  Its  charter, 
license,  minutes  of  stockholders  and  board  of  directors,  and  other 
documents  relating  to  the  organization  and  management  of  such  club, 
and  the  application  for  and  membership  therein  of  the  person  to  whom 
It  Is  alleged  Illegal  sales  were  made. 

5.  The  remedy  by  complaint  to  the  circuit  court,  or  a  judge 
thereof  in  vacation,  and  notice  thereof  to  such  club,  as  provided  by 
said  section  130a,  for  obtaining  an  adjudication  that  such  club  Is  be- 
ing or  has  been  conducted  for  the  purpose  of  violating  or  evading  the 
laws  of  the  state  regulating  the  licensing  and  sale  of  Intoxicating  liq- 
uors Is  exclusive,  and  the  question  of  the  bona  fides  of  such  organ- 
isation can  not  prior  to  such  adjudication,  and  on  the  trial  of  an  Indict- 
ment of  the  manager  of  such  club  for  alleged  Illegal  sales  to  members 
thereof  without  a  state  license  therefor,  be  determined  by  the  court 
or  submitted  to  the  jury. 


Absent:    Williams,  Judge. 

McGLAMCIRT  v.  JACKSON. 
Greenbrier  County.    Judgment  Reversed,  Verdict  Set  Aside,  Demur- 
rer Sustained  and  Case  Remanded. 

Poftenbarger,  Judge. 
SYLLABUS. 
1.    Lack  of  an  ad  dammun  clause  in  a  declaration  In  trespass  on 
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the  case  is  an  omission  of  matter  of  substance  and  cannot  be  dlsre* 
garded  on  a  demurrer  to  the  declaration. 

2.  When  a  demurrer  has  been  interposed  for  such  a  defect,  it  is 
neither  waived  nor  cured  by  the  verdict 

8.  Trespass  on  the  case  in  the  nature  of  an  action  for  waste  mar 
be  maintained  by  a  reversioner,  vested  with  the  remainder  in  fe# 
simple,  against  the  life  tenant,  for  injury  done  to  the  estate  in  remain* 
d#r  by  the  cutting  of  timber  on  the  land. 

4.  A  deed  by  which  the  grantor,  reserving  tb  himself  a  life  es- 
tate in  the  land,  grants  and  conveys,  to  his  grand-daughters,  for  and  in 
consideratioa  of  natural  love  and  affection  and  five  dollars  in  money, 
"the  remainder  in  fee  simple  after  the  life  estate  therein"  of  himself, 
vests  a  present  estate  in  remainder  in  the  grantees. 


McGRAW  V.  LAKIN. 

Preston  County.    Decision  Affirmed. 

Brannon,  Judge. 

9TL1JLBU8. 

].  la  an  assessment  and  sale  list  for  taxes  in  the  surnames  of 
two  joint  owners,  as  "Cofran  St  McGraw,"  the  mere  omission  of  their 
christian  names  does  not  render  thd  deed  under  a  tax  sale  void 

t.  In  case  of  separate  ownership  of  minerals  an  assessment  and 
sale  for  taxes  of  "Mineral  Rights*'  in  a  tract  of  land  is  a  sufficient  de- 
scription of  the  owu«»rshlp  of  the  property  in  such  minerals  and  such 
description  does  render  a  tax  deed  void  because  of  uncertainty  in 
description. 

a.  Pv^ment  of  taxes  on  a  tract  of  land  by  the  surface  owner  is 
not  payreent  of  taxes  on  minerals  in  it  owned  by  another  person  and 
separat^y  assessed  with  taxes  in  the  name  of  the  owner  of  the  mhn- 
•rals. 


FICKEISON  V.  WHBBLINO  ELECTRICAL  COMPANY. 

Ohio  County.    Judgment  Reversed^ 

Brannon,  Judge. 

The  Wheeling  Electrical  Company  sold  electricity  to  the  Bridge- 
port Electrical  Company,  to  be  used  by  the  latter  company  in  light- 
ing the  streets  of  Bridgeport,  delivering  the  electricity  from  the  wire 
of  the  Wheeling  company  to  the  wire  of  the  Bridgeport  company  at  a 
point  where  the  wires  of  the  two  companies  met  A  wire  of  the  Bridge- 
port company  conveying  the  electricity  along  a  street  was  grounded, 
and  killed  a  person  with  its  current  The  Wheeling  company  is  not 
liable  to  an  action  for  the  death  of  such  person. 
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AWLAND  COAL  ft  COKE  CO.  v.  HULiL  COAL  &  COKE  CORPOIU 

AmON. 
m^DfPwM  County.    Judgment  RAversed,  Verdict  Set  Aside  and  Case 
Remanded  for  New  Trial. 

PolTenbarger.  Judge. 
SYLLABUS. 
L  Although  a  eondition  precedent  in  a  contract  must  be  fully 
performed,  in  order  to  bind  tbe  opposite  party  to  performance  of  hijB 
recipocal  obligation,  acceptance  of  performance  of  only  a  substan- 
tial part  thereof  precludes  reliance  upon  the  breach  as  matter  lusti- 
ty!ng  renunciation  or  discharge  of  the  contract 

1  Pardal  interruption,  for  a  time,  of  a  conUnuous  duty,  imposed 
by  a  contract,  amounting  to  a  breach  of  a  condition  precedent,  is  un- 
ayailing  as  ground  of  repudiation,  if  such  partial  performance  has 
been  accepted  until  the  period  of  interruption  has  ceased. 

3.  Under  such  circumstances,  waiver  of  the  breach  to  the  extent 
aforesaid,  follows  as  matter  of  law,  and  is  not  a  mere  question  of  in- 
tent for  jnrv  determination. 

4.  A  clause  In  a  contract  between  a  coke  producing  company  and 
its  sales  agent,  providing  that,  for  certain  speciAed  causes,  deliyeries 
thereunder  may  be  suspended  or  partially  suspended,  or,  at  the  option 
cf  the  party  not  in  default,  may  be  immediately  canceled,  during  the 
period  of  such  intemiption,  br  immediate  notice  to  that  effect,  con- 
templates partial  performance,  under  such  circumstances,  in  the  ab- 
sence of  cancellation,  and  imposes  upon  the  party  not  in  default  the 
duty  of  election  between  cancellation  and  acceptance  of  partial  per- 
formance, on  the  happening  of  the  contingency  or  as  soon  thereafter 
as  may  be  practicable 

5.  Such  clause  does  not  authorize  cancellation  for  all  time,  but 
only  during  the  period  of  interruption. 

€.  Kftilure  of  full  performance,  due  causes  other  than  thos^ 
specifled  in  such  clause,  amounts  to  a  breach,  but,  if  the  opposite 
party  induced  or  caosed  such  breach  by  its  own  fault,  it  cka  take  no 
advantage  of  it. 

7.    A  claim  for  nnliquidated  damages  is  not  available  as  a  set-off. 

S.  Such  a  claim  may  be  proved  in  reduction  or  bar  of  the  plaiu- 
tlfTs  demand,  if  it  grows  oat  of  the  contract  on  w&ich  the  plaintiff 
sues,  but  no  recovery  over  in  favor  of  the  defendant  can  be  had 
thereon. 


STATE  V.  STEPHENSON. 
Mercer  County.    Affirmed, 
Pdffenbarger,  Judge. 
SYLLABUS. 
L    For  identification  of  a  bill  of  exceptions  as  one  made  a  part  of 
a  record  by  an  order,  it  is  not  necessary  that  it  bear  any  .number, 
letter  or  peculiar  mark,  or  that  the  order  refer  to  it  as  being  a  num- 
bor»  letter  or  mark.  If  the  substance  of  the  bill  and  the  descriptive 
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matter,  found  therein,  are  such  as  leave  no  room  for  reasonable  doubt 
that  the  paper  is  the  one  referred  to  In  the  orded. 

2.  In  the  absenceo  f  any  controlling  fact  or  circumstance,  ren- 
dering it  manifestly  unjust  to  do  so  the  trial  court  may  refuse  leave 
to  withdraw  a  plea  of  guilty  of  murder  of  the  first  degree,  and  enter, 
in  lieu  thereof,  a  plea  of  not  guilty. 

3.  To  make  the  action  of  the  conrt,  in  doing  so,  an  abuse  of  its  dia- 
crerionary  power,  tt  must  appear  that  the  plea  was  entered  under 
some  mistake,  misapprehension,  compulsion  or  inducement,  or  cir- 
cumstance, working  injustice. 

4.  That  the  plea  was  entered  under  a  mere  surmise  or  conjecture 
of  the  prisoner  or  his  attorney  or  both  that,  owing  to  the  known  tem- 
pi rament  of  a  special  Indge.  sitting  at  the  time  of  the  entry  thereof, 
the  punishment  would  be  lighter  than  that  anticipated  from  the  reg- 
ular Judge,  who  returned  to  the  bench  to  render  Judgment  on  the  plea 
and  fix  the  penalty,  is  not  sufflclent  to  deprive  the  court  of  its  discre- 
tionary poi^  er  to  refuse  8\ich  leave. 

5.  Such  Tcigular  Judge  is  not  disqualified  to  render  Judgment  on 
such  plea  and  determine  the  penalty,  by  reason  of  his  having  derived 
Impressions,  unfavorable  to  the  accused,  from  conversations  Lad  with 
such  special  Judge  and  the  witnesses,  and  previously  pronounced  a 
sentence  of  death  upon  him,  erroneous  and  reversed  because  of  kis 
failure  to  hear  the  witnesses  regularly  in  the  pr^senee  of  ""he  prisoner, 
for  the  enlightenment  of  his  conscience  and  Judgment  i  fixing  the 
punishment. 

6.  In  deternilning  whether  to  sentence  a  prisoner  to  life  Impris- 
onment or  death,  upon  his  plea  of  first  degree  murder,  the  court  Is  not 
not  limited  or  bound  to  an  exadt  finding  as  upon  an  issue  of  fact  It 
exercises  a  discretionary  power,  conferred  upon  If  by  a  statute, 
wherefore  the  Judge  need  not  possess  the  (luallficatlons  of  Jurors, 
trying  the  issue  upon  a  plea  of  guHty. 


PRICE  ET  AL  V.  LAINO,  ADM'R. 

Greenbrier  County.     Afl\rmed. 

I'oHenbarger,  Judge. 

SYUJlliUa. 

1.  A  general  creditor  of  a  deceased  preson  cannot  maintain  a  bill 
In  equity  against  the  personal  representative,  to  charge,  in  his  hands, 
the  personal  estate  only,  without  showing  so?ne  ground  of  equity  Jur- 
isdiction, such  as  inadequacy  of  the  legal  remedies,  Inability  to  obtain 
satisfaction  of  his  debt  by  pursuit  thereof  to  Judgment  and  execution, 
or  necessity  tor  discovery. 

2.  Mere  failure  of  a  personal  representative  to  tetum  an  inven- 
tory of  the  personal  estate  within  the  time  In  which  ths  law  requires 
him  to  do  so,  will  not  sustain  a  bill  for  discovery  and  relief  in  such 
case.  Such  a  bill  must  comply  with  the  rule,,  requiring  a  showing  of 
necessity  for  the  discovery,  due  to  Indlspenslbllity  of  the  evidence 
sought  and  inability  to  obtain  it  otherwise  than  by  discovery. 
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THE  TWENTY-SIXTH  ANNUAL  MEETING  OP  THR 
STATE  BAR  ASSOCIATION 


Tli(?  recent  ahmifil  nieetinsr  of  the  State  Bar  Association,  at 
White  Sulphur  Spriiij^,  w.is  a  very  delightful  occasion. 

It  was  another  demonstration  of  that — **it  is  a  good  thing, 
for  the  brethren  to  meet  and  c&me  together," 

It  served  to  rekindle  the  social  ties  and  feelings  of  brother- 
hoo«l  in  the  Profession  which  the  association  has  done  so  much 
to  develop  and  forter. 

The  sumptuous  entertainment  o(  the  White  Sulphur  Sprin2:» 
Hotel ;  the  elegant  appointments  for  the  meetings  of  the  Associa- 
tion; the  splendid  environments  of  this  celebrated  resort,  m.uie 
one  of  the  most  comfortable  atij  enjoyable  meetings  iu  the  his- 
roiy  of  the  Association 

The  best  proof  that  the  members  were  pleased  is  that  they 
vot^d  to  return  for  the  annual  meetipg  next  year. 

There  was  no  single  protest  against  this  proposition,  be- 
cause that  might  have  implied  a  lack  of  appreciation  for  the 
place  and  the  accomodations  which  everybody  enjoyed.  But 
there  was  a  silent  eonscioasness,  which  may  be  given  expression 
here,  that  the  general  prosperity  of  the  Association  was  not  the 
first  consideration  in  holding  two  succeeding  meetings  at  the 
same  place,  "i'he  Association  has  found  it  necessary  to  itinerate 
in  order  to  enlist  the  active  interest  of  the  bar  of  the  State. 
When  the  lawyers  of  any  section  have  manifested  indiffei^ence 
to  the  Association  we  have  only  had  to  appoint  a  meeting  in 
that  county  or  locality  and  everybody  joins.  The  county  of 
Marion  was  a  notable  example  of  this.  For  many  years  that 
hv'^e  and  able  bar  stcxi  alooT.  Vv(-  believe  there  was  only  one, 
or  perhaps  two.  of  lis  number  ejirolled  as  mer»il»ers.  The  As- 
sociation stormed  the  county  capital  and  every  last  *' chick" 
of  that  bar  was  captured.  They  capitulated  without  firing  a 
•LMin,  and  it  now  has  oix?.  uf  the  largest  enroUmen.s  in  the  State. 

White  Sulphur  is  not  the  county  seat  of  Greenbrier.  We 
captured  a  few  of  its  lawyers  at  the  recent  meeting,  but  as  an 
aggregate  result  of  that  meeting  we  lost  more  members  by  death 
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and  otherwise  last  year,  than  m'c  added  by  way  of  new  members. 
Next  year  the  net  result  will  probably  be  worse  for  the  Associa- 
Ition. 

While  the  White  Sulphur  is  a  most  delightful  place  for  a 
r.ic\-ling  it  must  not  be  n.  t'ooK-o^  that  it  is  gec^Lcrapliically  iiN 
convenient  to  most  of  the  bar  -of  the  State  and  almost  inaccessible 
to  some.  It  means  about  four  days  of  travel,  going  and  return- 
ing, in  sJow,  stuffy  accommodation  trains,  with  changes  at  almost 
^xei'y  important  statuvii,  lor  fiu^  jaw;>'el^  of  iW  north\Vestern 
communities. 

They  will  not  attend  the  meetimr  and  they  ought  not  to 
be  criticised.  These  thinjars  are  only  referred  to  here,  not  to  dis- 
'courage  the  attendance,  but  that  the  general  interest  of  the  As- 
^iociation  may  not  be  forgotten  or  ignored.  To  those  who  can  af- 
ford to  go,  we  bi^lieve  the  next  meeting  of  the  Association,  from 
a  social  standpoint,  promises  to  be  a  record  breaker.  Plans  are 
on  foot  to  have  the  brethren  from  the  Old  State,  mett  with  tts,  and 
everybody  will  be  out  for  a  good  time. 

I'he  fact  is  that  two  atinual  meetings  a  year  are  not  too 
many  for  the  State  Bar  Association,  a  business  meeting  in  the 
winter  and  a  social  meeting  in  the  summer,  with  an  appropri- 
ate program  for  each.     Why  not  t 

So  far  as  the  addresses  and  papera  delivered  at  the  recent 
meeting  are  concerned,  we  believe  it  to  be  a  conservative  esti- 
mte  to  say  that  as  a  whole  they  equalled  or  excelled  in  prac- 
tical value  and  interest  those  of  any  previous  meeting. 

They  were  all  first  class  and  one  or  two  of  them  in  a  class 
by  themselves. 

Beginning  vrith  President  Haymond*s  interesting  address 
on  **Our  Law  of  Eminent  Domain,"  which  made  the  oceasioli 
for  a  lively  and  general  discussion ;  there  followed  in  the  course 
of  the  propi*am,  a  most  elaborate- and  well  digested  paper  on 
the  subject  of  "Should  West  Virginia  Have  a  Workman's  Com- 
pensation LawT'  by  Luther  C.  Anderson,  of  the  Welch  bar. 
Mr.  Anderson  has  evidently  given  much  time  and  study  to  this 
subject  Ilis  paper  was  printed  and  distributed  among  tht 
Association  and  will  be  heard  from  hereafter. 
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]\fr.  Thos.  II.  Cornett  of  New  Martinsville,  read  a  strikhisr 
paper  on  ''Our  Law  of  Administration,"  which  it  is  to  be  hoped 
may  stimulate  some  reforms  in  this  direction. 

Judge  G.  W.  Atkinson  ^ave  us  some  new  ideas  of  the  mair- 
nitude  of  the  business  of  the  U.  S.  Coui*t  of  Claims.  As  Secre- 
tary Nasrel  was  prevented  from  beinjr  present,  his  place*  on  the 
pro-am  was  occupied  by  Judge  Atkinson  which  conveniently 
filled  the  evening  session  of  the  first  day. 

It  is  impractical  for  us  to  more  than  mention  these  able 
papers  in  this  place. 

Of  equal  interest  and  importance  with  the  papers  were  some 
of  the  reports  of  the  Standing  Committees.  It  is  an  encourag- 
ing feature  of  our  meetings  that  these  annual  reports  are  every 
year  receiving  more  studied  attention  from  the  committees,  and. 
that  they  present  well  formulated  recomendations  on  the  subjects 
committed  to  them.  It  is  only  through  this  work  of  the  com- 
mittees in  the  interims  of  the  meetings  that  the  Association  can 
hope  to  accomplish  anything  worth  while. 

Two  of  the  chairmen  of  these  standing  committe<*s, 
ir^^srs.  Jaco!)S  and  Brannon,  were  unavoidably  absent,  but 
manifested  their  official  obligation  and  loyalty  by  sending  re- 
ports. 

Mr.  B.  M.  Ambler,  who  is  chairman  of  the  committee  on 
Judicial  Administration  and  T^egal  lleform,  which  committee 
is  the  convenient  dumping  ground  for  most  of  the  important 
measures  of  the  As5?ociation,  presented  an  eleborate  report  com- 
prised in  18  pages  of  printed  matter,  and  covering  several  meas 
ures  referred  to  it^  to- wit:  Defective  acknowledgements  of 
deeds  of  married  womep;  Process  against  partnerships;  Judg- 
ment against  two  or  more  defendants  in  an  action  on  contract 
where  the  ))laintiff  is  barred  as  to  one  or  more;  and  the  abolish- 
ment of  private  seals. 

The  mere  mention  of  these  topics  of  the  report  is  enough 
to  indicate  its  importance  to  t^ie  Profession :  and  the  As.so(dation 
i«  fortunate  in  having  a  member  of  ]\fr.  Ambler's  industry,  ex- 
perience and  clear-headedness,  who    m\l    give    his    time    and 
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thoiifrh  in  the  midst  of  a  busy  life,  to  work  out  the  problems  with 
which  it  is  wrestling  from  year  to  yenv. 

There  are  some  of  the  measures  that  we  are  temptifd  to 
discuss  briefly  here,  but  on  second  thought  postpone  comment 
'till  we  can  take  them  up  separately  and  independently. 

One  thing  we  hope  this  committee  will  include  in  its  next 
annual  report:  It  is  directed  to  report  a  measure  for  expedit- 
inp:  proceedings  in  chancery.  In  that  connection  we  hope  it  will 
not  fail  to  report  a  measure  or  scheme  for  taking  depositi<ms 
that  will  unite  the  Profession  on  a  single  path  of  refprm. 

In  relation  to  the  report  of  the  Committee  on  Education, 
the-re  seemed  to  be  some  existing  misapprehension  as  to  the 
present  status  of  the  law  rxing  the  requirements  for  admission 
to  the  bar.  The  Court  of  Appeals  has  already  added  a  new  rule 
as  to  the  educational  qualification  of  applicants  which  raises  the 
standard  to  a  reasonable  and  satisfactor^j^  degree;  and  that  new 
rule  has  already  been  incorporated  in  the  regulations  of  the  ex- 
amining board  in  determining  the  qualification  of  candidates 
who  seek  to  enter  the  examinations. 

In  oui*  view  there  is  now  but  one  feature  of  our  law  regulat- 
ing admission  to  practice  that  calls  specially  and  urgently  for 
amendment  and  improvement — there  is  but  one  loophole  for  the 
shj^ster  and  the  unfit  to  get  through  the  fence  or  scale  the  bar- 
riers that  protect  and  preserve  the  dignity  and  integrity  of  th(i 
Profession.  This  defect  relates  to  the  admission  to  practice  of 
attorneys  from  other  states.  By  the  second  section  of  chapter 
119  of  the  Code  **Any  person  duly  authorized  and  practicing 
as  counsellor  or  attorney  at  law  in  any  state  or  territory  of  the 
United  Stat*»s  or  in  the  District  of  Columbia,  may  practice  as 
such  in  the  Courts  in  this  State,  upon  producing  before  the 
courts  in  which  he  intends  to  practice,  satisfactory  evidence  of 
his  being  so  authorized. '  * 

It  is  held  by  many  of  the  courts  and  lawyers  of  the  State 
that  this  si^ction  was  intended  for  the  benefit  of  lawyers  who 
happen  to  come  from  another  State  to  represent  a  client  in  a 
single  case,  and  with  no  intention  of  locating  permanently  in 
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this  State.  But  the  interpretation  of  this  section  is  not  uniform. 
Perhaps  a  majority  of  our  wurts  accept  it  as  authority  for  tho 
admission  of  any  interloper  who  comes  with  any  semblance  of 
authority  to  practice  law.  The  result  is  that  this  State  has  been 
>md  is,  being  made  the  dumping  ground  for  the  offal  of  every 
other  State, — the  shysters,  roustabouts,  renegades  and  incom- 
petents of  the  bars  of  any  State  or  territory — and  who  are  there- 
hy  enabled  to  evade  the  requirements  and  standard  of  qualifica- 
tions demanded  of  our  own  people  and  to  compete  side  by  side 
with  them,  and  ahare  with  them  all  the  privileges  and  rights  of 
members  of  the  bar,  although  neither  complying  with  or  pos- 
sessing the  'lualifications  required  of  our  own  citizens. 

This  is  a  manifest  wrong  and  an  unconscionable  discrimin- 
ation against  our  own  lawyers  and  in  favor  of  the  foreigner 
who  most  often  has  no  qualification  and  no  antecedents  which 
,iustify  his  admission  to  the  bar. 

We  submit  that  this  door  ouirht  to  be  closed :  Mn<l  that  it 
be  effectually  closed  by  a  simple  amendment  of  the  section  in 
question,  by  adding  the  (UialifVatinn: 

But  this  sectionshall  not  operate  to  admit  to  practice  in  ant/ 
of  the  courts  of  this  State  any  person  whose  purpose  is  to  ac- 
quire a  residence  and  continue  to  practice  therein,  unless  and 
until  he  has  complied  with  the  requirements  of  the  first  section 
of  this  chapter. 

We  are  moved  to  remind  the  Committee  on  Legislation  that 
it  has  long  been  delegated  and  invested  with  authority  and  ur- 
gent request  of  the  Association,  to  have  this  rat-hole  plugged  up, 
either  by  the  Court  of  Appeals  or  Legislature;  and  as  the  Court 
has  declined,  we  hope  to  hear  a  report  from  the  committee  at 
the  next  annual  meeting  that  the  Legislature  has  furnished  the 
plug. 

There  are  many  other  items  of  interest  growing  out  of  the 
recent  meeting  that  desei^ve  mention;  but  we  assume  that  the 
year-book  containing  a  full  report  of  the  proceedings  will  short- 
ly be  in  the  hands  of  all  members,  from  which  they  will  derive 
more  satisfaction. 

The  Association  chose  W.  W.  Hughes,  of  the  Welch  bap. 
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for  its  President  this  year.  Mr.  Hughes  is  a  young  man  of  high 
personal  character,  ability  and  standing  in  his  profession,  and 
will  fill  the  office  with  credit  to  himself  and  the  Association. 

Most  of  the  other  offices  were  filled  by  reinstating  the  in- 
cumbents, on  the  policy  that  when  the  A/wociation  finds  a  work- 
ing horse,  it  will  work  hira. 

'^e  may  only  add  that  the  record  of  the  26th  annual  iuei»t- 
ing  it  satisfactory. 


A  PRACTICAL  AND  SAFE  BASIS  FOR  REFORM  IN  THK 

COURTS. 


We  believe  that  the  most  efi'eetive  and  comprehensive  an- 
swer to  the  public  demand  for  reforming  our  Courts,  can  oe 
accomplished — not  by  legislative  enactment,  and  spasmodic 
amendments  to  the  laws — but  by  ** Rules  of  Practice,*'  rejrulat- 
ing  the  procedure  in  our  courts. 

We  believe  also  that  these  rules  ought  to  come — not  from 
the  Legislature — but  from  t]»e  bar  itself,  duly  commissioned  and 
authorized  to  formulate  and  adopt  them.  Nearly  every  defect 
cromplain<»d  of  in  the  methods  of  our  courts,  can  be  correcteil. 
anrl  only  corrected  by  a  well  digested  and  well  enforced  Code 
of  rules,  regulating  the  practice  in  our  courts. 

We  have  in  mind  a  plan  for  bringing  about  this  regulation 
of  the  practice  which  we  herewith  submit  for*  discussion  an<l 
criticism  bj-  the  bar: 

1.  We  would  have  all  the  Judges  of  tho  Circuit  Courts, 
together  with  one  member  of  the  Supreme  Bench,  Constituted 
a  commission  by  legislative  act  to  make,  adopt,  formulate  an«i 
put  in  practice  a  set  or  Code  of  rules  of  procedure  governing 
anr!  making  uniform  the  practice  in  all  the  couiis 

2.  The  Commission  should  meet  once  a  year  at  such  time 
and  place  as  it  would  appoint,  to  revise,  amend,  or  rei>eal  an<l 
perfect  these  rules,  as  experience  might  suggest.  They  «jliould 
be  printed  and  bound  in  convenient  form  at  the  expense  of  the 
State,  and  they  should  be  binding  on  all  the  couils  in  so  far  as 
not  in  conflict  with  any  .statute. 
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H,  If  the  Commission  shonld  desire  to  make  any  rule  or 
regulation,  that  is  in  conflict  with  ex:istin2:  statute,  they  should 
recomend  to  the  Leprislature  an  amendment  or  repeal  of  the 
statute,  and  the  Legislature  could  reserve  tlvi  rijjht  to  mo«iify 
or  abolish  any  rule  adopted  hy  the  Commission. 

We  believe  that  this  plan  eould  be  practically  put  in  opera- 
tion without  any  specific  legislative  act,  if  the  Judges  of  the 
Courts  could  be  brought  to  agree  to  carry  it  out;  for  they  already 
possess  general  authority  to  regulate  and  control  the  practice  in 
their  courts.  But  they  could  go  further  find  correct  the  practice 
in  many  respects  vhere  it  is  now  regulated  by  statute,  ai.d  there 
is  no  doubt  but  the  main  defects,  the  delays,  the  excessive  costs, 
and  the  circumloeution  in  our  coiu-U  would  be  cornM'ted  if  such 
a  commission  vas  invested  with  legislative  authority  such  as  we 
have  suggested. 

We  make  the  above  suggestion  for  the  nurpost;  of  inviting 
the  views  and  criticism  of  the  bar.  If  there  is  any  virtue  in  it, 
why  may  not  the  Bar  Association  prevail  with  the  powers-that- 
be  to  put  it  in  operation  ? 

And  why  maj-  not  West  Virginia  be  the  pioneer  State  to 
ward  a  substantial  and  practical  basis  of  reform  in  the  courts? 


There  has  been  nothing  seen  in  polities  more  hopeful  of  a 
higher  party  standard  than  the  conduct  of  some  of  the  recent 
nominating  contentions  in  this  State.  Wlieri  the  oilice  S(.'ks  the 
man,  and  the  man  puts  aside  h'in  protests  and  his  personal  in- 
terest, and  patriotically  responds  to  the  call  of  his  country — 
this  is  seemly  and  satisfying  and  suggestive  of  a  new  era  in  poli- 
tics. We  refer  to  the  conventions  which  nominated  John  W. 
Davis,  W.  S.  Peterkin  and  Scott  Withers,  all  honored  members 
of  the  legal  profession. 


The  last  number  of  Tht:  Bar  was  improperly  designated  as 
the  July -August  number,  by  mistake  of  the  printer.  It  was 
the  regular  June- July  num))er. 
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THE  BrCBEAl?  OF  DEPOSITIONS. 


By  coT7)inon  consent  it  is  aocopted  that  there  is  no  driuTifory 
in  the  practice  of  l«w  equal  to  that  of  takhig  depositiors  in 
•chancery. 

By  cominon  consent  also,  it  is  accepted  that  there  is  no  part 
of  the  practice  that  is  so  loosa^,  unsatisfactory  and  unrej:i:«^'nted 
;as  the  taldnsr  of  depositions  under  our  system. 

It  is  a  free-and-j?o  ^a^v  pi^occedins:  without  authoritive  con- 
trol, dependine:  tor  its  reg:ubrity  upon  the  v.'hiin  ofc*  the  attor- 
neys enarasDd :  and  if  either  wants  to  play  shyster  aud  lu?  in 
irrelevant  or  scandalou«  n>atter,  there  is  no  authority  to  stop  it 
— it  ffoes  into  the  record  all  the  sjime,  and  Is  read  by  tlie  Judire 
even  if  it  is  only  for  the  purpose  of  pasjan?  on  exceptions. 

Thp  whote  thingr  is  odioas  and  inexcusably  pri^uitive  and 
<3xasperatin^  as  a  nietliod  of  gettincr  at  the  truth. 

Why  should  it  reniain  so  J 

Who  js  interested  m  hi4\ini^  it  continue* 

Surely  the  Legislaturo  would  not  balk  at  a  propositiiJU  pre* 
sented  by  the  bar  of  the  State  for  reforming?  this  procedurt*. 

And  who  is  more  interested  tlwn  th»?  lawyers'? 

We  resrard  it  as  a  refleetlon  on  the  Bar  Association  of  tliis 
State,  that  such  flajwant  defects  in  the  practice  of  law  should  re- 
main without  an  efTort  to  correct  them  and  without  even  a  pro- 
test from  the  bar  of  thie  State,  until  they  ^rov;  heavy  with  a>re. 

These  are  defects  in  thi^  practice  for  which  lawyers  done 
«re  resi)onsjble.  Laymen  do  not  knoT?  anything  about  them, 
and  if  they  did  they  woidd  not  be  safe  in  proviilius?  a  remedy. 

This  blunderbus  method  of  taking  depositions  is  not  the  only 
part  of  our  practice  that  ojdls  for  rofort?',  but  some  interest 
seems  to  exist  in  this  just  now,  aud  we  propose  to  keep  it  before 
our  readers  until  somethine:  ])rac*:ical  is  ao -omplished.  The  com- 
mittee on  Judicial  Afiministj-ation  and  Lejral  Jletorm  oi!  ';he  j3ar 
Association  will  doubtless  present  a  measure  at  the  next  annual 
inoeting  for  reforminor  this  procedure;  but  we  telieve  the  Ass<^h 
c-iation  woi:ld  lie  glad  to  see  that  Committee  present  a  measure 
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to  the  next  Tieorislature  for  adoption,  rather  than  have  the  mat- 
ter delayed  for  two  years  more. 

In  the  meantime  all  the  members  of  the  Association  have 
an  opportunity  for  reaching  the  Committee  with  their  views  or 
proposals  through  Tije  Bar.  Write  suggestions  or  formulate 
pIaj3S  for  aiding  the  Committee  to  get  the  views  of  the  bar  anct 
new  ideas  as  to  the  best  measure,  before  the  me:»tin^  of  the  Jjejris- 
latiire;  and  we  hiOieve  the  Connnittee  will  thiLs  be  induced  to 
act  at  once  and  be  able  to  report  a  consummated  result  at  the 
next  annual  meeting  instead  of  a  tentative  proposition. 

Two  correspondents  dieeuss  the  subject  in  this  issue  of  THt: 
liAK.  **J.  R.  D/'  proposes  the  amendment  of  the  law  providing? 
for  special  judges,  so  as  to  make  the  tenure  of  special  judge 
permanent  and  have  him  always  on  tap  for  taking  depositions 
and  other  work. 

Brother  Bent,  of  Elkins,  is  the  best  satisfied  man  we  have 
heard  or  re?^d  about.  He  would  not  dispute  the  existing  method 
of  takinp'  depositions.  Thete  must  be  more  time,  more  Christiat* 
charity,  and  more  natural  contentment  in  Elkins  than  any  bar 
of  the  State — Like  the  old  woman  who  said  she  had  but  two 
teeth  left,  but  she  thanked  God  they  were  opposite  each  other. 
We  covet  Bro.  Bent's  contented  spirit,  but  we  draw  the  line  at 
the  existing  method  of  taking  depositions. 

We  noM'  have  had  the  foilomng  different  propositions  made 
through  The  Bah:  Our  original  proposition  was  to  nave  three 
Masters  in  Chancery  in  each  Circuit  Court,  who  should  be  in- 
vested with  the  JuriEidiction  of  the  Circuit  Judge  in  all  mattei's 
pertaining  to  the  taking  of  depositions. 

The  second  proposition,  made  by  Mr.  Russell,  of  Wheeling, 
is  to  have  all  evidence  in  Chancery  cases  taken  orally  before  the 
Circuit  Judge,  as  in  cases  at  law. 

The  third  proposition  is  made  by  *'J.  B.  D."  already  re- 
ferred to,  in  this  number  of  The  Bak,  to  have  them  taken  by  a 
Special  Judge. 

The  fourth  is  a  plea  to  **bear  the  ills  we  have  rather  than 
fly  to  those  we  know  not  of." 

Now,  let  us  liave  additional  suggestions  from  the  bar  of  the 
State.    In  a  multitude  of  counsel  there  is  wisdom. 
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CONFRONTING  A  CONDITION,  NOT  A  THEORY. 


Our  correspoudeut,  Mr.  H.  W.  Bayer,  of  the  TMarion  county 
bar,  follows,  with  a  trenehattt  criticism,  the  suggestion  made  by 
The  Har  sometime  as:o,  in  relation  to  expediting  the  trial  of  cer- 
tain r'^d-handed  criminals  in  the  interior  of  the  State. 

The  crime,  it  will  be  recalled,  was  one  of  the  most  heinous 
and  revolting?  in  tl.e  annals  oF  crime,  the  criminals  were  caught 
red-handed,  and  an  outraged  public  sentiment  was  tense  with 
suppressed  indignation  and  still  harder  was  it  to  suppress  the 
mob  spirit  which  was  eager  for  revenge. 

In  commenting  upon  the  situation  we  took  occasion  to  say, 
in  effect,  that  often  uuder  like  conditions,  to  the  excited  popu- 
lace, looking  on,  the  only  passive  thing  seems  to  be  the  courts, 
which  must  wait  calmly  and  supinely  until  the  established  per- 
riodicity  permits  them  to  open  their  doors  and  answer  the  im- 
patient demand  for  justice;  and  we  suggested  that  there  were 
times  when  it  would  seem  expedient  in  the  interest  of  justice 
itself  ind  the  deterrent  force  of  the  laws,  that  thje  trial  of  a 
licinous  criminal  should  be  accellerated  rather  than  made  to 
await  an  unalterable  periodicity  of  the  courts. 

Now,  having  made  this  suggestion,  we  may  surprise  (mr  cor- 
respondent by  saying  that  we  fully  agree  with  all  he  has  so  well 
said  in  opposition  and  condemnaticm  of  lending  the  courts  to 
** railroading  justice"  or  to  a  participation  in  any  degree  in  the 
vengeful  spirit  of  the  mob. 

In  other  words  we  regard,  as  one  of  the  most  essential  at- 
tributes of  our  courts,  that  they  should  be  high  alx)ve  and  be- 
yond the  reach  of  inflamatory  public  sentiment;  that  their  pro- 
ceed in  gs  should  always  be  characterized  by  the  calmest  spirit 
and  the  most  careful  deliberation;  and  that  no  man,  however, 
debauched,  or  besmirched  by  crime,  should  be  put  in  jeopardy 
of  his  life  or  liberty  where  there  is  bias,  prejudice,  or  passion 
anywhere  in  the  machineiy  of  a  court. 

'i  he  di+Terence  between  our  correspondent  and  The  Bar  is 
that  he  was  dealing  with  a  theory  and  we  were  dealing  with  a 
condition.     The  abstract  theory''  is  absolutely  sound  and  right, 
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but  a  concrete  eonditinn  may  be  such  as  to  justify  a  variancf^ 
in  its  application — and  without  doing  violence  to  the  theory. 

We  all  recofrnizc  and  concede  that  the  two  chief  virtues  itt 
the  administration  of  our  courts  are  certainty  and  celerity,  A 
recent  writer  has  expressed  it  thus:  '*  Justice  should  be  prompt* 
The  trial  may  not  be  so  ]on*^  delayed  that  the  ori^nal  horror  of 
the  crime  may  be  swallowed  up  In  a  maudlin  syntpathy  for  thtf 
accused  and  his  relations.  That  is  the  history  of  most  homicide 
oases.  At  first  the  nnnd  is  aghast  at  the  enormity  of  the  crime 
and  eajirerly  desires  the  punishment  of  the  guilty,  but  as  timer 
goes  on  memory  blnrs,  the  pendulum  of  public  feelmg^  swing:* 
too  far  the  other  way,  and  by  the  time  the  trial  comes  orr  there 
is  nothing  in  the  public  Aasion  except  the  spectacle  of  a  man  be- 
ing tried  for  his  life.  So  while  the  courts  should  be  aleni;  to  safe- 
guard the  rights  of  all  brought  before  them,  we  regard  long  de- 
lay  in  the  trial  of  grave  offenses  as  just  as  subversive  of  the  en'U? 
of  justice  as  a  too  speedy  trial  while  poptdar  indignation  has 
not  yet  had  cooliug  time."^ 

The  coHfhtifpn  wo  are  (fealing  with  happens  every  day  inr 
some  community.  A  vicious,  bestial  murder  is  committed,  and 
rhe  life  of  a  respected  citizen,  man  or  woman,  is  sacrificed  in  a 
most  unprovoked  and  inexcusable  manner.  A  w^hole  coimuunity 
ifi  white  with  inflignatiou  and  impatient  to  see  the  crime  avenged. 

Why  should  they  not  be  indienant?  It  is  righteous  indig- 
nation. It  is  evidence  of  a  high  civilization — evidence  of  a  chris- 
tian alihorrence  of  lawlessness  and  crime.  The  absence  of  such 
a  sentiment  would  be  a  reflection  on  the  community. 

Let  us,  then,  not  condemn  the  sentiment.  Let  us  not  even 
deprecate  it.    It  is  natural  and  ought  to  be  commended. 

It  is  natural  too,  and  to  he  cominrended,  that  this  sentiment 
calls  for  a  swift  vindication  of  the  laws ;  that  in  the  face  of  such 
a  horror  the  powerful  arm  of  a  just  and  efficient  government 
should  be  seen  to  move  and  fasten  its  irresistible  grasp  upon 
the  offending  citizen,  and  furnish  an  object  lesson  at  this  op- 
portune moment  of  calm  and  inerrant  judgment  upon  the  of- 
fender* 


Digitized  by  CjOOQIC 


THE    BAR  13 


For  the  courts  to  remain  inert  and  passive  at  such  a  time 
may  be  the  safest  and  soundest  course  to  secure  justice ;  but  let 
us  deal  fairly  with  the  condition  and  concede  that  this  passive 
spectacle  is  the  "oreeding  j^jround  of  the  mob,  and  tends  to  |,'en- 
erate  a  contempt  for  the  methods  of  the  courts  and  deprives  the 
law  of  its  chief  deterring  influence. 

All  this  must  be  conceded  as  part  and  parcel  of  the  condi- 
Hon — and  it  is  the  condition  we  are  discussing. 

The  question  arisi^s — and  the  only  question  we  have  raised 
in  this  connection  is :  Whether  the  courts  have  met  and  are  meet- 
ing this  condition  as  fully  as  its  importance  warrants,  and  if 
not,  is  it  not  possible  for  them  to  do  so,.or  is  it,  indeed,  incom- 
patible with  the  constitution  and  character  of  a  court  to  attempt 
it? 

These  are  the  only  questions  we  have  raised. 

We  have  not  attempted  to  answer  them  conclusively;  v;e 
have  only  made  a  sujrgestion. 

AVe  have  suggested,  and  still  press  the  suggestion,  that  this 
impatience  of  the  populace,  at  such  times,  is  natural,  respectable, 
and  not  to  be  ignored,  and  if  it  is  possible  for  the  courts  in  the 
orderly  administration  of  justice,  and  without  corapromisinr^ 
with  the  mob,  or  surrendering  their  judicial  spirit,  to  accellerate 
thfir  action  to  the  extent  of  conceding  a  prompt  trial,  there 
would  be  much  gain.  It  is  impracticable  and  indefensible  to 
say  that  our  courts  must  never  act  while  public  sentiment  is 
pronounced  and  even  inflamed  against  one  accused  of  crime. 
Owv  courts  do  not  take  such  an  attitude.  To  do  so  would  excuse 
some  of  the  worst  criminals  from  any  trial.  Our  courts  claim 
to  be  above  such  influences.  If  they  are  not  they  ougV.t  to  be. 
And  it  is  seldom  that  a  notorious  crime  is  put  on  trial  but 
that  public  sentiment  is  strongly  arrayed  on  one  side  or  the 
other.  But  the  procedure  of  the  courts  make  provision  agai.ist 
such  influences  in  the  selection  of  juiymen  and  the  careful  ex- 
clusion of  any  one  from  the  jury  box  ^vho  is  under  suspicion  of 
bias  or  prejudice.  Failing  in  this  there  may  be  a  change  of 
venue  beyond  the  zone  of  public  agitation. 
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THE  HIGHEST  JUDTCL\L  TRTBl^NAL  IN  THE  WORLD 


[Some  interesting  notes  made  by  T,  L,  Jeffords  of 
Hansel's  Ferry.] 

The  United  State  Suprema  Court  is  the  his^fiest  judicial 
tribunal  in  the  world. 

The  Constitution  of  the  L-nited  States  provides  that  the 
judicial  power  kIiaU  be  vested  in  one  Supreme  Court  and  in 
such  inferior  courts  ad  Congress  may  from  time  to  time  ordain: 
and  establish. 

Congress  has  the  power  to  establish  these  inferior  courts 
and  the  power  to  abolish  them. 

It  has  lately  estal)lished  what  is  known  as  the  Commercf? 
Court,  and  the  Customs  Court,  and  during  the  Civil  War  ii 
ebolished  the  tTnlted  States  courts  in  the  District  of  Columbia. 

The  Supreme  Court  of  the  United  States  is  a  creature  not 
of  law  but  of  the  Constitution  and  cannot  be  abolished  by  law. 

It  consists  of  **a  Chief  Justice  of  the  United  States,"  and 
eight  Associate  Justices. 

Is  the  Chief  Justice  of  the  United  States  a  Chief  Justice 
of  the  United  States  Supreme  Court  because  he  presides  there 
in  the  trial  of  cases  any  more  than  he  is  Chief  Justice  of  the 
United  States  Senate  because  he  preside  there  in  the  trial  of 
impeachments. 

At  this  time  the  office  of  the  Chief  Justice  of  the  United 
States  18  vacant,  and  soon  Mr.  Justice  Moody  will  retire  and 
there  will  be  a  vacancy  in  the  office  of  Associate  Justice.  There 
have  been  but  cieht  Chief  Justices  of  the  United  States  apd 
it  is  interesting  to  review  their  history. 

President  Washington  appointed  three,  one  of  them  re- 
signed and  one  was  not  confirmed,  although  at  the  time  of  his 
appointment  he  was  an  Associate  Justice  of  the  Supreme  Court 
of  the  United  States. 

President  Washington  of  Virginia  appointed  John  Jay  of 
New  York,  First  Chief  Justice  and  after  serving  six  years  he 
resigned.  President  Washington  then  appointed  John  Rutledge 
of  South  Carolina  and  he  was  not  confirmed.     John  Rutledge 
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>jerved  only  one  year  and  President  Washington  then  appokit- 
«d  Oliver  Ellsworth  of  Conne«iticut  who  scj^Ved  fotir  year*. 

President  Washin^^^rn  sron  after  taking  the  Oath  of  oiBce 
♦offered  John  Jay  any  appointment  within  the  gift  of  the  Presi- 
dent and  the  position  of  Chief  Jastiee  waSi  selected  by  John  Jay. 

Soon  after  John  Adams  was  elected  President.  Chief 
Justice  EJsworth  died  and  the  President  then  offered  the  place 
to  John  Jay  but  he  declined  it^ind  John  Adams  of  Massachuetts 
ApY>ointed  »iohn  Marshall  of  Virjrinia  Chief  Justice.  It  may  be 
interesting  to  note  that  xhe  four  first  Chief  Justices  had  no  mid- 
<lle  name  and  three  of  them  b^>re  John  as  the  first  name,  the  four 
succeding  Chief  Justices  all  had  a  middle  name. 

John  Marshall  served  thirty-four  years  and  was  followed  by 
Koger  B.  Taney  of  Maryland  apjwinted  by  Presid^it  Jacksoti 
of  Tennessee.    This  (Jhief  Justice  servod  twenty-eight  yeai's. 

I^esident  Lincoln  of  Illinois  then  appointed  Salmon  P. 
Chase  of  Ohio  and  he  served  nine  years.  President  Grant  of 
Ohio  then  appointed  as  his  successor  Morrison  R.  Waite  of  Ohio 
who  served  fourteen  years. 

President  Cleveland  of  New  York  in  1888  appointed  Mel- 
ville W.  Fuller  of  Illinois  and  he  served  twenty-two  years  bein.tr 
third  in  length  of  service. 

Ohio  is  the  only  state  who  has  had  two  chief  Justices.  New 
England  has  had  biit  one.  Rutledge  of  Sotith  Carolina,  Marshall 
of  Virginia  and  Taney  of  Marj'land  all  south  of  the  Masoji  and 
Dixon  line  served  sixty-three  years  while  all  the  others  together 
and  north  of  the  line  have  served  less  than  that  time. 

Six  of  the  Chief  Justices  wore  no  b^ard,  and  only  two,  Ful- 
ler and  Waite  wore  any  l)eards,  Fuller  wearing  a  mustache,  and 
Waite  all  the  beard  except  a  mustache. 

President  Lincoln  appointed  Chase  who  was  a  candidate  tor 
president  against  him  to  be  Chief  Justice,  and  it  is  now  rumored 
that  President  Taft  is  likely  to  appoint  Mr.  Justice  Hughes 
to  be  Chief  Justice. 

The  recent  death  of  Hon.  John  G.  Carlisle,  Speaker  of  the 
House,  a  United  State  Senator,  and  Secretarj'^  of  the  Treasury, 
serves  to  renew  interest  in  the  fact  that  President  Cleveland  of- 
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I'ered  to  appoint  him  Chief  Justice  of  the  United  States  and  he 
declined  the  oftipe  at  a  conference  in  which  he  and  President 
Cleveland  both  expressed  the  desire  and  the  hope  if  not  the  ex- 
pectation that  Mr.  Carlisle  might  succeed  Mr.  Cleveland  as  Pres- 
ident of  the  Tnited  States. 

This  instance  so  far  as  I  can  learn  is  the  only  well  authenti- 
cated instance  except  that  of  Mr.  John  Jay  in  which  a  man  re- 
fused this  appointment.  Several  grentlemen  have  refused  to  be 
appointed  Associate  Justice  of  the  Supreme  Court,  and  noticea- 
ble among  them  is  President  Taft  who  was  offered  such  an  ap- 
pointment by  President  Roosevelt  shortly  before  the  beginning? 
of  the  Presidential  campaign  two  years  ago.  It  is  said  that  Sen- 
ator Edmunds  of  Vermont  and  Senator  Spooner  of  Wisconsin 
and  others  have  declined  appointment  as  Associate  Justice. 

No  doubt  the  general  concensus  of  opinion  is  that  -nief 
Justice  Marshall  was  the  greatest  of  them  all  and  it  is  a  strik- 
ing fact  that  the  great  expounder  of  the  Constitution  the  great- 
est interpreter  of  the  Constitution  and  one  of  the  greatest  Fed- 
eralists of  the  Country  was  also  one  of  the  greatest  Virginians. 

The  most  noted  case  with  which  the  name  of  Chief  Justice 
Taney  is  connected  is  the  Dred  Scott  case. 

Mr.  Chief  Justice  Fuller  may  not  at  the  present  time  be 
classed  as  a  jurist  with  Marshall  but  as  a  gentleman  no  one  could 
outclass  him. 

I  had  the  honor  and  pleasure  of  an  acquaintance  with  this 
Chief  Justice  of?  the  bench  and  cannot  speak  too  highly  of  him. 

The  last  occasion  on  which  I  saw  him  except  on  the  bench 
was  the  day  before  last  Thanksgiving  when  I  was  at  his  home 
during  a  r'Dcess  of  court. 

I  had  gone  there  to  ask  for  a  writ  of  error  and  no  one  ever 
had  a  more  delightful  call  than  I  had  that  day.  The  Chief  Jus- 
tice was  happy,  witty,  clear  and  entertaining.  We  had  pre- 
viously had  some  telephone  conversations  to  which  he  referred 
pleasantly.  Notwithstanding  he  was  nearly  eighty  years  old  he 
read  without  glasses  the  papers  I  handed  him.  He  greatly  en- 
joyed his  home  and  family  but  the  next  morning  before  the 


Digitized  by  CjOOQIC 


THE    BAR  17 


Tfianksgiviner  festivities  begran  he  found  time  to  further  exaiii- 
ine  the  papers  J  left  \^ith  him  and  firranted  the  writ  of  error 
which  1  had  asked. 
Harpers  Ferrj%  Auffust  5,  1910. 


TAKING   DEPOSITIONS  IN  CHANCERY. 


To  The  Bar: 

In  recent  editions  of  the  Bar,  there  has  been  some  discus- 
sion of  the  method  of  takin<;  depositions  in  chancery  causes. 
Change  and  departure  from  the  present  method  is  suggested 
either  by  a  special  master  or  befqre  the  judge  in  open  court. 
These  discussions  are  in  the  April,  and  July  and  August  Bar. 
Nothing  is  offered  in  favor  of  the  special  master  scheme,  and 
in  connection  therewith  nothing  in  particular  is  urged  against 
the  present  system.  Later,  in  a  paper  by  II.  M.  R.  it  is  dalmeo 
that  if  depositions  were  taken  in  open  court,  with  the  judge  and 
witness  face  to  fact*,  and  the  memory  of  the  judge  refreshed  by 
tlie  stenographic  notes,  a  more  speedy  and  just  conclusion  on 
the  merits  of  the  cause  would  be  subserved.  There  ought  to  be 
reform,  but  the  evil,  if  any  to  be  reformed  is  not  of  itself,  in- 
herent in  the  present  system,  but  in  the  abuse  of  it,  according 
to  my  view. 

I  insist  that  there  is  much  reason  to  say,  that  the  present 
method  of  taking  depositions  in  chancery  causes,  offering  as  it 
does,  a  quiet  period  for  deliberation  in  the  vacation  of  the 
court,  on  depositions  as  they  are  taken,  and  after  they  are  taken, 
offers  the  best  possible  opportunity  for  counsel  and  litigant 
to  present  to  a  judge,  both  by  proof  and  argument,  at  the  bar 
in  term,  the  real  merits  of  every  cause. 

On  the  point  of  ruling  by  the  judge  on  evidence  offered  and 
objected  to  in  open  court,  as  suggested,  what  remedy  does  that 
afford  against  delay  or  error  of  judcrment*  One  of  the  excuses 
already  offered  by  a  circuit  judge  of  this  state,  the  Hon.  J.  C 
McWhorter,  in  the  Febniar}'  Bar,  for  erroneous  judgments  of 
our  circuit  judges,  is  their  compulsion  to  hasty  conclusions,  be- 
cause of  over  work  and  want  of  time  for  mature  deliberation. 
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Aooording  to  the  judcjes  fipciires,  th^  most  the  circuit  jud<res  have 
ever  been  able  to  save  out  of  appeals  taken  from  them  is  50.3 'i 
of  affirmances;  On  tlie  whole  it  wonhl  be  very  safe  to  say  that 
in  all  appellate  proceedin<rs  revei'sals  result  in  more  than  ha^t 
tlie  cases  looking  at  other  figures  of  judge  McWhorter.  Thest* 
reversals  run  as  high  as  74%  in  at  least  one  circuit  for' the  last 
ten  or  twelve  years.  What  the  cause  for  it,  I  will  not  say,  that 
I  do  know  that  it  is  a  practical  denial  of  justice  to  litigants, 
and  if  overwork  is  the  cause  let  us  not  add  depositions  in  chan- 
cery to  their  labors.  The  probability  now  of  obtaining  justice 
in  any  case  is  about  even  chances  with  throwing  heads  and 
tails,  or  with  the  little  old  irame  of  *' crack  100''  It  is  urged 
by  H.  M.  K.  in  July-August  Bar,  that  if  the  witness  must  con 
frant  the  judge,  that  the  jud^e  will,  or  may.  quite  largely 
from  the  manner  anu  bearing  of  the  witness,  be  more  able  to 
allot  to  the  spoken  words  of  the  witness,  their  true  value  in  the 
cause.  While  this  suggestion  is  not  wholly  without  merit,  it 
may  be  questioned  whether  it  is  entitled  to  as  much  consider- 
ation as  it  seems  to  get.  This  perspective  of  the  judge — or  jur>', 
is  often  urged  by  appellate  courts  as  a  very  last  and  sufficient 
reason  for  refusing  a  new  trial  in  actions  at  law;  observing,  in 
substance,  in  such  cases,  *'that  the  judge  or  jury  below  might 
have  seen  some  caper  or  antics  of  a  witness  which  does  not  ap- 
pear in  the  record,''  thus  raising  a  mere  disputable  presumption. 
We  are  told  however  that  taking  depositions  in  open  court  h\ 
the  presence  of  the  judge,  wiil  double  the  expense  of  main- 
taining the  courts,  and  therefore  quite  double  the  number 
of  judges.  In  the  interest  of  economy  in  men  and  money,  1 
would  most  respectfully  suggest  that  the  law  be  so  amended 
that  in  addition  to  requiring  a  notan-  to  eeilify  the  expiration 
of  his  commission,  he  be  required  to.  carry  a  pocket  kodak,  ar»d 
certify  under  his  hand  and  kodak,  the  antics  and  gymnastics  of 
witnesses.  This  would  cure  Hans  Oftus  of  coming  to  the  wit- 
ness stand  >\ith  his  hair  scrambled,  and  Herman  Schluss  from 
coming  with  his  countenance  all  inmed  out.  It  would  to  a 
degree,  at  least,  save  disputable  presinnptii>!i  n-ferred  to  as 
a    conscfpience   of   **abs(»nt   treatuM»nt." 
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If  the  movementa,  eoutenance,  demeanor  or  deportment 
of  witiiesises  are  to  be  taken  as  evi(l«mcc^  in  the  cause  mo^ang  the 
court  to  lean  one  way  or  another,  for  or  against  the  verbal 
.statements  of  the  witnesses  as  they  at  times  really  are,  as  when 
a  witness  looks  down  his  nose  or  up  through  his  eyebrows,  why 
not  have  the  court  stenographer  make  a  few  notes  of  that 
kind  of  evidence?  For  instance,  once  the  judge  said  to  the 
witness  who  peisUted  in  talking  to  counsel  instead  of  the 
jnrv',  ** Witness,  witness,  address  the  jury  sir."  The  witness 
who  was  about  as  tall  as  a  Norway  Pine  gathered  up  his  feet 
imn  arose  to  his  full  height  and  turning  face  to  the  jury,  said 
'*Oentlomen  of  the  jury,  how  do  you  do?"  Another  witness 
chews  gum ;  rapidly  ruminates  all  the  while  he  or  she  is  on  the 
stand :  another  conies  along  and  takes  his  seat  smiling,  as  much 
as  to  say,  **Iietergo" — ^\^'hen  j'^ouV  ready.  If  all  such  or  simi- 
lar antics  may  properly  lead  a  judge  to  shade  the  testimony  of 
such  witnesses,  and  are  therefore  evidence  in  the  cause^  then 
im]>en**trable  secrets,  instincts,  motives  and  emotions  of  a  wit- 
ness, is  the  court  or  jury  supposed  to  look  into  the  face  of  a  wit- 
ness and  there  gather  evidence,  as  bees  gather  honey,  in  aid  of  a 
verdict :  or  judfirment  of  the  court  f  Thkt  might  be  a  more  or  less 
dangerous  tield  in  which  to  allow  a  judcre  or  jury  to  glean.  They 
cannot  be  entirely  .shut  out.    But  then : 

'*Who  made  the  heart,  *tis  He  alone 

Decidedly  can  try  us, 
He  knows  each  chord,  it's  various  tone, 
Each  spring,  it's  various  bias." 

The  courts  hold  a  party  to  have  waived  objectionable  testi- 
mony, in  jury  trials,  unless  exception  is  taken  at  the  time  it  is 
offered ;  and  in  chancery  causes,  unless  the  exception  be  renewed 
at  the  hearing.  There  is  an  apparent  valid  reason  for  applying 
it  to  objectionable  testimony  in  chancery  causes;  the  objection 
once  taken  there  should  be  sufficient. 

There  are  at  least  two  objectionable  practices  in  vogue  in 
taking  proof  in  chnnccry  causes  which  oueht,  as  far  as  possible, 
be  eliminated.  .And  they  are,  First,  Voluminous  and  impertinent 
matter  and  SiHcmd.  captious,  or  other  oxoeptious  intorlnrd^Hl  nil 
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thronjrh  both  direct  and  cross-examinntion ;  the  latter  applies  in 
part  to  .iur\'  trials.  Fault  of  counsel  is  at  the  bottom  of  both  of 
them  and  to  be  remedied,  if  at  ail  by  counsel,  and  can  not  he  rem- 
edied by  adjournment  of  a  cause  from  the  office  of  a  notary  to 
the  presence  of  the  judj?e  in  open  court,  for  the  latter  would  siin- 
ply  be  a  forum  for  layin^r  the  foundation  for  irettin«jc  it  in  or  out. 
elsewhere.  More  often  than  otherwise,  exception  is  taken  to  a 
question  before  a  notary  for  the  sole  purpose  of  warning  a  liti- 
ixant  or  partisan  witness,  thst  a  true  answer  will  prejudice, 
plaintiff^  or  defendant,  as  the  case  may  be,  and  give  a  witness 
time  to  parry  the  thrust.  In  chancery  causes  especially  why  not 
let  the  witness,  whether  on  direct  or  cross-examination,  tell  nis 
story  uninterrupted  and  then  note  only  such  exceptions  as  seems 
proper?  You  can't  stop  the  witness  by  objecting,  why  interrupt 
him  till  he  is  throui?h?  Why  may  we  not,  by  takins?  thought, 
in  the  way  su^g^ested,  or  some  other  way,  add  a  cubit  to  our 
stature  under  the  present  chancery  practice,  and  thereby  aid  th<; 
jurijre  and  jury  in  promoting?  the  ends  of  justice,  even  thoujarh  we 
stand  with  our  client  on  the  licrht  side  of  the  balance? 

James  A.  Bej^t. 
Elkins,  W.  Va  ,  Aui^ust,  1910. 


Futile  Bisseiislou. 

**So  you  and  your  wife  are  always  quarreling?'*  said  the 
family  lawyer. 

*'yes,'*  answered  the  young  woman. 

**What  do  you  quarrel  about." 

**I  forget  the  subject  of  the  first  quarrel.  But  we  have  been 
(piarreling  ever  since  over  who  was  to  blame  for  it." — ^Washing- 
ton. Star. 


''Married  women,  we  all  know,  constantly  sign  deeds,  against 
their  judgiiient  and  wishes,  only  to  fljratify  the  requests  of  their 
husbands,  and  to  avoid  the  discomfort  and  annoyance  which  a 
refusal  wouhl  cause,  and  solemnly  acknowledge  before  an  officer 
on  a  priviite  examination  that  it  is  done  of  their  own  free  will." 
Per  Chancellor  Zabriske  in  Derby  v.  Derlry,  21  N.  J.  Eq.  36,  49. 
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WAS  THE  GOVERNOR  RIGHT. 
To  The  Bar: 

I  laid  ^way  a  copy  of  the  December,  1909,  issue  of  The  Bar, 
intending  to  reply  at  some  future  date  to  an  article  in  thah 
number  entitled  *' Celerity  of  the  Courts  vs.  The  Methods  of  the 
Mob.'*  As  the  article  in  question  relates  to  matters  justifyintc 
calm  con'sideration,  I  have  waited  for  several  months  in  order 
that  the  matters  which  inspired  that  article  might  be  fully  con- 
sidered and  disposed  of. 

The  article  in  question  contained  the  following  three  para 
graphs:  **Now,  therefore,  is  it  not  practicable  for  the  courts, 
while  maintaining  a  due  deliberation  and  carefulness  in  the  ad- 
ministration of  the  law,  to  recognize  at  such  times  when  the 
moral  sense  of  a  community  is  shocked  by  the  enormity  of  a 
crime  and  there  is  a  righteous  indignation  that  is  distinctly 
\andictive  txjward  the  perpetrator — and  justly  so — that  the 
courts  should  move  one  step  forw^ard  toward  meeting  this  sen- 
timent ? 

**By  way  of  illustration,  if  Governor  Glasscock,  after  takino 
those  criminals  referred  to  out  of  the  hands  of  the  mob,  had 
busied  himself  to  bring  about  a  speedy  trial,  we  would  have  all 
hailed  this  new  departure  as  a  most  complete  and  distinct  ad- 
vance in  the  administration  of  justice. 

**Does  not  the  heinousness  of  the  crime  in  question  justify 
a  departure  from  the  established  periodicity  of  the  courts,  and 
the  calling  of  a  special  session  to  avenge  an  outraged  public  sen- 
timent and  vindicate  our  claim  to  a  decent  civilization.*' 

I,  for  one,  cry  out  against  this  **new  departure  *'  advocated 
by  the  Bar  and  hail  this  ** distinct  advance  in  the  administra- 
tion of  justice'*  as  a  new  departure  of  mob  la^v.  I  believed  at 
the  time,  and  still  believe,  that  our  Governor  was  right  when 
he  refused  to  use  the  prerogatives  of  his  high  office  for  th«» 
purpose  of  calling  a  special  term  of  the  court  to  try  prisonei-s 
for  a  heinous  crime  in  a  communitj'^  which  showed  that  the  mob 
.spirit  was  rife,  and  which  would  prevent  the  prisoneits  from 
obtaining  a  trial  by  a  juiy  of  their  peers  free  from  bias  or 
prejudice. 
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lOvery  pt*rson  charged  with  crime  miist  be  regarded  B:i» 
innocent  until  he  has  been  convicted  and  such  conviction  con- 
firmed by  the  hisrhfist  court  to  which  the  case  is  appealed.  No\\,. 
let  us  just  view  the  situation  in  this  light.  Here  are  men  pre- 
sumably inncfcent  but  charged  with  crune.  The  mob  spirit  is 
life  in  the  community,  as  \sas  attested  by  the  fact  of  the  Govern- 
or being  required  to  call  out  the  militia  to  quell  a  riot  of  hun- 
dreds of  citizen*?  in  that  county  bent  upon  committing  murder 
according  to  their  own  fancy. 

A  number  of  people  present  on  that  occasion  refused  t«> 
perform  a  legal  duty  to  the  pei'formance  of  which  they  were 
duly  sworn.  Would  they  regard  a  second  oath  with  more  sol- 
emnity during  the  period  of  that  excitement?  The  people  of 
that  community  make  up  the  .iury  by  which  these  persons  charge 
ed  with  the  crime  are  to  be  tried.  How  could  these  parties- 
obtain  a  fair  and  impartial  trial  by  an  immediate  special  term 
of  the  court  called  for  the  purpose?  While  people  thirst  for 
blood  what  dilference  does  it  make  whether  they  are  out  in 
the  open  or  in  the  coui-t  room?  Tens  of  thousands  went  through 
the  form  of  trial  during  the  French  Revolution,  but  what  dif- 
ference did  the  trial  make,  they  were  all  adjudged  guilty. 
Taking  a  man  into  the  court  room  does  not  appease  his  thirst 
For  revenge,  as  all  practicioners  can  attest.  In  fact  addresses 
by  lawyers  during  the  trial  of  criminal  cases  inflame  rather 
than  appease  the  mob  spirit.  In  my  humble  judgment,  the  on- 
ly practicable  way  by  which  a  man  charged  with  crime  may  ob- 
tain a  fair  and  impartial  trial  in  a  county  or  community  in 
which  the  mob  spirit  is  prevalent  is  to  wait  until  the  spirit  has 
subsided.  While  this  mob  spirit  is  prevalent,  no  man  against 
whom  this  fury  is  directed,  should  be  tried  for  a  crime  by  s 
court  of  justice  at  its  regular  term,  or  a  term  called  specially 
for  the  purpose.  To  convene  court  out  of  its  regular  order  to 
appease  a  mob,  or  a  mob  spirit,  is  simply  to  let  the  mob  have 
its  way —  like  a  spoiled  child.  It  is  conducive  to  the  propaga- 
tion of  this  mob  spirit. 

As  soon  as  a  lot  of  bad  men  in  a  communitv  •' 
tcnitrht  that   the  mob.  or  Moloch,   if  you   plonse  would  be  ap- 
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peased  in  this  manner  they  would  make  c<.mpiaint  against 
«ome  man  who  had  been  most  active  as2;ainst  their  evil  desiinxs, 
would  then  contrive  to  raise  a  bip  howl  and  while  the  excite- 
ment was  on  obtain  one  of  these  speedy  trials  for  the  object  of 
their  WTath,  nnd  railroad  tin?  man  to  death  or  to  the  peniten- 
tiary. 

Thei'e  was  a  story  in  the  Bar  sonte  time  ago  of  the  man 
who  was  willing  to  serve  on  the  jury  because  Jack  Wilson  was 
to  be  tried  at  that  term  of  the  court,  and  Jack  Wilson  had 
"* Mailed  a  dorg  of  mine  oncf 

T  shall  never  give  my  approval  to  the  convening  of  a 
special  term  of  court  for  the  purpose  of  appeasing  the  wrath 
of  a  moK  The  course  of  conduct  of  our  Governor  in  his  action 
toward  that  Gassaway  affair  was  right  and  should  be  upheld 
by  every  voter  in  the  state. 

H.  W.  Bayer, 
Mannington,  W.  Va.,  July  5,  1910. 


A  CHINESE  PUZZLK. 

To  The  Ban  July  23,  1910. 

I  call  attontion  to  '<\\\  annoying  omissun:  m  the  Index  to  the 
Acts  of  1900 : 

There  is  no  title  '*Acty  Amended''  or  ''Code  Amended,'' 
as  in  previ()'.*^  Acts,  r.nd  it  ;s,  therefore,  aluiost  impossible  to 
iind  what  previous  Acts  or  Sections  of  the  Code  were  changed. 
What  occasion  was  there  for  this  omission  ? 

Yours  truly  J.  Hop.  Woods. 


The  above  connumdrum  comes  from  an  alert  correspondent 
who  seems  to  have  ** gotten  into  the  brush''  this  hot  weather. 
He  ought  not  to  object  to  that  beeouse  it's  hot,  and  too  hot  on  the 
outside  to  wrestle  with  a  puzzle  such  as  he  preseuts. 

If  anybody  can  give  our  honored  correspondent  any  solu- 
tion of  the  perverse  obliciuity  of  the  Legislature,  in  subjectin«; 
the  legal  profession  to  such  adverse  conditions  .luring  a  hot 
summer  as  he  points  out,  we  ]!(»pe  thtir  person  will  ecnu'  to  his 
relief.    We  give  it  up. 
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WHY  NOT  NOMINATE  AND  ELECT  AT  THE  SAME 

TIME? 

By  J.  Wm.  HARMOiX  OF  THE  Parsons  Bar. 
To  The  Bar: 

The  manner  of  selecting  candidates  for  office  is  rapidly 
ilrifting  toward  the  primary  idea  all  over  the  country.  Hence 
It  is  apparent  to  any  observer  that  it  will  not  be  lonj?  till  all 
candidates  will  be  selected  in  that  way.  In  fact,  it  is  beinj^ 
done  now  to  a  jjreat  extent  not  only  in  our  state,  but  elsewhere. 

It  follows  from  this  that  unless  there  is  a  change  in  our 
law  or  even  if  there  is  a  change  that  in  each  county  and  in 
each  senatorial,  judicial  and  congressional  district,  it  is  like- 
ly that  we  will  have  primaries  to  select  candidates  at  the 
various  elections.  This  means  that  in  election  years,  even  with 
only  the  two  old  parties,  there  will  be  held  two  general  pri- 
maries and  then  a  general  election  in  one  year. 

Election  year  is  generally  a  business  disturber,  and  with 
at  least  three  elections  in  such  year,  it  can  be  seen  that  w'3 
can  figure  on  a  general  disturbance  of  business  for  a  period  of 
some  8  to  10  months,  and  this,  at  least  once  in  every  two  years 
under  our  present  system. 

The  fact  is,  that  in  this  very  year  we  have  been  holding  pri- 
maries in  different  counties  for  several  months  past  and  are  yet 
not  through.  They  will  keep  on  up  till  the  limit  under  our  law, 
and  then  follows  the  general  election  which  means  a  further  tur- 
moil of  months. 

This  is  a  burden  to  the  candidates  (espesially  to  their  pocket 
books) ;  is  grating  to  the  peoples'  nerves,  and  tends  to  graft 
and  corruption,  and  should  be  stopped  if  possible. 

Our  country  is  governed  by  parties  and  why  not  hold  the 
primaries  and  general  election  on  the  same  day,  at  the  same  time, 
by  the  same  officers,  and  under  the  same  restrictions  as  our  gen- 
eral elections  are  now  conducted  ? 

Can  it  be  done?  Yes.  Take  my  county  for  instance:  Sup- 
pose we  have  3000  voters  of  all  parties.  Of  this  number,  there 
are  1500  Republican ;  1200  Democrat  and  300  Prohibition.  All 
these  parties  are  allowed  equal  representation  on  the  election 
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boards;  the  naDies  of  (?aiidulates  for  the  different  offices  aro 
put  upon  a  separate  ticket  of  each  p^rty. 

A  voter  on  entering  the  polling  place  announces  his  party 
affiliation,  and  if  known  to  beK^ng  to. that  party  or  maked  such 
affidavit  as  may  be  required  by  the  board,  is  given  his  party  bal- 
lot and  he  enters  his  booth  and  fills  out  his  ticket  and  returns 
it  to  the  commissioners  as  is  now  done.  On  closing  the  polls 
and  counting  the  ballots  (I  mean  after  the  entire  vote  of  thu 
county  is  turned  in)  it  is  found  that  the  vote  cast  by  the  respec- 
tive parties  is  as  given  herejn.  Fxom  such  return  it  is  apparent 
that  the  Republican  party  is  .decidedly  in  the  majority  in  the 
county.  Now,  why  should  not  the  condidates  receiving  the  high- 
est vote  for  each  office  on  the  Republican  ticket  be  declared 
elected? 

Party  committeemen  could  be  selected  at  the  same  time ;  thtt 
chairmen  of  the  committees  of  each  county  could  be  made  to 
constitute  the  State  Committee,  and  the  state  committee  could 
meet  each  campaign  year  and  make  up  and  publish  a  platfonji 
of  principles. 

This  method  of  nominating  and  electing  officers  would  re- 
lieve the  candidates  from  assessments  to  .defray  the  expenses  ot 
primaries;  would  save  candidates  a  great  deal  of  turmoil,  ex- 
pense and  time ;  would  make  the  election  one  public  expense  and 
without  increasing  such  expense  to  any  appreciable  extent  ov<!r 
that  under  present  conditions,  and,  by  saving  to  the  candidates 
so  much  time  and  expense,  would  lesson  the  probability  of  their 
selling  out  in  office  in  order  to  make  up  their  losses.  Moreover 
it  would  bring  out  the  full  vote  at  each  election  as  every  one 
would  realize  that  the  one  election  settles  it,  and  would  make  tli«3 
voters  more  careful  in  their  voting;  and  of  course,  would  remove 
the  possibility  of  defeat  after  nomination. 

Some  mfiy  object  to  the  latter  proposition  and  say  that  such 
method  would  deprive  the  people  of  the  opportunity  to  **wee(l 
out"  objectionable  nominees.  That  is  possibly  true,  but  that 
very  fact,  would  make  people  more  careful,  and  avoid  lots  of 
**  trading." 

Of  course  this  idea  could  hardly  be  carried  out  successful- 
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]y  without  Feforming  our  ele^'.tion  laws  to  a  large  extent,  and 
this  article  is  only  written  to  suggest  the  general  ideji,  and  not 
with  a  view  of  particularizing  as  to  methods  to  be  followed. 

I  fully  reali^iC  fiat  objections  may  be  found :  but  it  seems  to 
me  that  the  method  is  so  much  superior  to  the  present  plan 
and  would  likely  accomplish  so  much  good  generally  that  the 
suggestion  is  worth  consideration. 


The  DlstanfC 


The  Reading  railway's  lawyer  was  cross^nmining  a  negi-o 
woman  who  had  sworn  that  she  saw  the  train  bit  a  milk  wagon 
whose  bandaged  driver  had  just  testified.  No  jiihe  had  not  heard 
the  engineer  blow  the  whistle. 

**How  near  were  you  to  the  train?"  the  lawyer  asked  her, 
sharply. 

She  didn't  know  exactly. 

**But  how  far?"  the  lawyer  persisted.  '*A  mile  or  a  squire 
or  what?  How  long  would  it  have  taken  you  to  walk  the  dis- 
tance?" 

'*Suh,"  the  witness  replied,  haughtily,  *'dat  would  depend 
entirely  on  my  speed." — Philadelphia  Times. 


**  'Now,  Calhoun,  I  want  you  to  understand  the  importance 
of  telling  the  truth,  the  whole  truth,  and  nothing  but  the  truth 
in  this  case.' 

'*  'Yes,  sah,'  said  Calhoun. 

*'  *You  know  what  will  happen,  I  suppose,  if  you  don't  tell 
the  truth?' 

**  *Yas,  sah,'  said  Calhoun,  promptly.  'Our  side '11  win  de 
case.'  " 


His  Excuse.— A  Virginia  attorney  who  held  for  collection 
a  note  given  by  a  negro  received  from  the  debtor  the  following 
explanation  of  his  delinquency:  "Owing  to  the  unsettled  can- 
descent inclemency  of  the  weather  and  to  the  defalcation  of  the 
operation  of  the  sawmill,  my  inability  to  meet  my  money  de- 
mands has  proved  faultless." 


"Plenty  of  men  will  die  for  their  country,  but  the  man  who 
will  live  for  his  city  and  state  every  day  is  the  man  the  gevem- 


ment  needs. ' ' 
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Address  of  Mr.  WaitmaQ  H.  Conwmy, 

Of  Fftlrnioot,  Wett  Vlisliifar 

Delivered  Before  the  Marion  County  Bar  Associatioo 

June,  30  191« 

STTBJECT :  **  Weakntass  op  h.\ST>  Tm^Es  Owned  by  Wokek 

AND   StJG01F2:?TIN0  LEGISLATION   ClIRINO    SuCH  DEEDS  AS  ABE  Db- 

fkctiveijY  Acknowledged." 


Members  o*  the  Bar  Associatton  : 

The  theme  and  scope  of  this  address  will  deal  exclusively 
with  the  Wf.'akiies8  of  West  Virginia  laws  relative  to  land  titles, 
owned  by  married  women,  offering  a  few  suggestions  looking  to 
their  improvement  by  curing  such  deeds  as  are  defectively  ac- 
knowledged. 

I  have  been  intei'ested  in  this  particular  subject  for  several 
years  and  trust  my  effort  on  this  occasion  may  convince  my 
brother  members  of  the  bar  of  the  manifest  weakness  of  our 
state  laws  on  this  subject  and  impress  upon  them  the  importance, 
of  bringing  about  some  much  needed  amendments  and  reforms. 

One  of  the  freaks  known  to  the  legal  profession  in  West  Vir- 
ginia  is  called  the  married  woman's  law. 

That  married  women  in  this  state  own  and  hold  title  to 
much  valuable  real  estate  is  well  known. 

There  can  bo  no  more  important  question  to  the  land  owner 
than  the  guarantee  of  title  and  possession  which  the  law  is  in- 
tended to  afford  him.  It  is  the  object  and  province  of  the  law 
to  lend  its  aid  in  his  protection. 

At  the  common  law  she  could  not  take  and  hold  titje  to 
real  estate,. nor  dispose  of  the  same. 

Her  right  to  hold  and  convey  real  estate  was  then,  and  is 
now,  largely,  if  not  entirely,  regulated  and  controlled  by  state 
legislation.  She  can  now  onlj''  hold  and  convey  title  in  so  far  as 
her  right  is  pre8cril>ed  by  the  statute  laws  of  the  State,  and  only 
in  the  precise  mode  in  which  the  statute  authorizes  her  to  do. 

Formerly,  under  Code  1S68,  Chapter  73,  Section  (^,  she 
could  only  pass  title  to  her  estate  by  privy  examination,  ac- 
laiowledgement  and  declaration  as  provided  by  that  chapter ;  abd 
the  instrument  of  writing  affecting  her  title  and  conveyance 
had  no  effective  legal  operation  until  the  conveyance  was  record- 
ed in  the  C^ounty  Clerk's  Office. 

By  act  of  the  West  Virginia  Tjegislature,  1891,  a  privy  e\- 
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public  at  larp:e.  that  a  married  woman  is  not  bound  under  our 
ammation  and  declaration  by  hor,  and  the  recordation  of  the  in- 
strument, as  prerequisite  to  the.  operation  thereof,  were  dis- 
pensed with,  but  that  act  does  not  dispense  with  an  acknowledg- 
ment by  hfr  of  a  deed  on  conveyance  in  which  her  husband 
joins.  She  can  now  only  hold  and  coiiwy  title  as  provided  by  the 
act  of  the  leinslature  1893^  Chapter  3,  Section  3. 

The  act  of  1893  did  not  remove  all  her  common  law  disabil- 
ity, save  it  enlarjBred  her  capacity  to  contract,  and  made  her 
amenable  to  the  jurisdiction  of  the  comnioi>  law  court  for  the 
enforcement  of  her  contract  as  she  never  had  been  until  the  act 
of  1893. 

This  is  the  interpretation  placed  upon  this  question  by  our 
State  Supreme  Court  in  the  case  of  Bosenour  v.  Rosenour^  47 
West  Virginia  Report,  page  561,  and  in  the  case  of  William-son 
V.  Kline,  40  West  Virginia  Report,  page  194. 

It  is  not  generally  known  to  the  legal  profession,  and  th«^ 
state  law  by  reason  of  the  covenants  of  warranty  contained  in 
her  deed  conveying  real  estate,  and  cannot  be  held  responsible 
therefor  should  her  title  fail. 

If  a  man  executes  a  de«^d,  and  the  title  fails  by  reason  of  the 
covenants  of  warranty  in  his  deed,  he  can  be  compelled  to  make 
good  the  loss  suffered  by  his  grantee.  Not  so  with  a  married 
woman.  She  may  be  worth  a  million  dollars  and'  convey  land 
M'orth  only  one  hundred  dollars  to  a  man  of  moderate  means 
and  her  title  fails.  In  this  instance  the  poor  man  loses  the  'Con- 
sideration paid  and  the  law  of  the  state  exempts  the  wealthy 
married  woman  from  liability  by  reason  of  the  covenants  of 
warranty  in  her  deed,  and  she  cannot  be  compelled  to  make  good 
the  loss. 

Section  6  of  Chapter  73  of  the  Code  provides,  that  the  deed 
of  a  married  woman  shall  operate  to  pass  all  her  right,  title,  es- 
tate and  interest  which  she  may  have  in  the  real  estate  conveyed, 
but  **such  writing  shall  not  operate  anj-  further  upon  the  wife, 
or  her  representatives,  by  means  of  the  covenants  of  warranty 
therein  contained." 

This  provision  of  the  statute  has  received  inteiTiretation 
bv  our  Supreme  Court  in  the  case  of  Sine  v.  Fox,  33  West  Vir* 
ginia  Report,  Page  521,  in  which  the  court  says: 

*' Where  a  husband  unites  with  his  wife  in  a  deed  conve^nng 
^rith  covenants  of  general  warranty,  land  of  the  wife,  in  which 
the  husband  has  a  freehold  estate,  the  warranty  in  the  deed 
will  not  bind  the  wife,  but  is  oblicratory  upon  the  husband  alone." 

And  in  the  case  of  Bennett  v.  Pierce,  45  West  Virginia  Re- 
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port,  page  654,  the  same  court  decides  that  the  provisions  of  the 
statute  extend  to  the  deed  of  a  narried  woman  Hvino:  separate 
and  apart^from  her  husband  and  convo^ang  her  sole  and  separate 
estate. 

It  only  requires  a  brief  consideration  of  the  subject  to  see 
how  unjust  this  law  is  and  how  it  protects  the  female  grantor 
in  preference  to  the  male  grantor,  and  what  a  weakness  it  creates 
in  the  chain  of  land  titles  'v^here  the  title  has  passed  through 
a  married  woman. 

A  married  woman  should  be*  boinid  by  the  covenants  of  war- 
ranty  in  her  deed  couveyinir  land  the  same  as  a  man.  There  is 
no  good  reason  to  be  urired  against  it.  She  can  be  made  liable 
by  amending  the  provisions  of  the  statute  law  referred  to.  Tf 
this  is  not  sopn  done  it  will  pi-ove  to  be  an  encouragement  to 
grantors  to  have  their  title  placed  in  the  name  of  their  wife 
to  avoid  responsibility.  Tf  done,  it  will  cure  a  serious  weakness 
now  existing  in  the  land  title  laws  of  the  state  and  give  to  in- 
nocent grantees  additional  security  against  married  women  who 
are  financially  able  to  make  good  the  losses  in  this  behalf  sus- 
tained at  their  hand. 

I  have  bcAin  encourasrino:  the  enactment  of  such  a  law  sine  • 
the  year  1:^05.  A, bill  for  this  purpose  was  introduced  in  the 
Jje*rislature  in  1^06,  but  had  to  give  way  to  business  of , more  im- 
portance. 

I  have  not  be*5n  advised  of  the  enactment  of  jiny  law  cover- 
ing  this  loophole  in  land  titles  .since  I  began  the  agitation  in 
favor  of  such  a  law  in  the  yedr  1905. 

CuRfNO  Defective  Acknowlfdgments. 

Another  serious  question  to  be  considered  in  this  connec- 
tion ig  the  failure  of  land  titles  growing  out  of  defectively  ac- 
knowledged ,deeds  of  married  women  under  our  statute  law  as 
it  existed  prior  to  the  act  of  1991. 

In  recent  years  a  large  percenta&e  of  litigation  in  this 
state  has  errowTi  out  of  questions  affecting  conveyances  by  )nar- 
ried  women  of  their  separate  real  estate,  the  acknowledgments) 
to  such  conveyances  being  defective  and  sometimes  "wholly  void, 
because  the  officer  taking  the  acknowledgment  having  omitted 
from  the  form  of  his  certificate  some  one  or  more  of  the  essen- 
tial statutory  requirements. 

In  nearly  all  such  cases  the  land  has  been  bona  fide  sold  and 
the  full  consideration  paid.  A  good  and  sufficient  deed,  except  in 
form  of  acknowledgment,  has  been  properlj^  signed  by  the  grant- 
ors, who  have  appeared  before  a  notary  public,  justice  of  the 
peace,  or  other  officer,  given  their  assent  and  acknowledged  the 
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conveyaTjce  in  compliance  with  the  law  in  so  far  s&  they  are  re^ 
quired  to  do.  The  deed  has  been  deiivercd  to  the  grantee  who  has? 
taken  possession  of  the  land^  paid  the  faxes  thereon  and  taade 
f)ermanent  and  valuable  improveipentff.  The  deed  ha3  also  bent 
recorded  in  the  proper  clerk's  office.  After  ftie  fransaotion  hasr 
been  accepted  and  acted  upon  in  f?nod  faith  for  a  gresLt  number 
of  years  the  news  la  broken  to  the  former  ^rrantors  by  attorneya 
that  the  deed  made  by  them  is  defective,  and  does  not  pass  the 
full  title  to  the  land,  through  the  carelessness  or  ignorance  of  the 
officer  in  fajlinsr  to  attach  to  the  conveyance  a  proper  form  of  cer- 
tificate of  acknowledgment. 

If  must  be  borne  in  mind  that  in  all  such  OAses  the  grantor 
and  srrantee  have  done  all  that  the  law  required  of  thcim.  They 
believed  at  the  time  of  the  transaction  that  their  deed  was  good. 
If  was  so  understood  and  acted  upon  by  all  the  parties.  The  title 
does  not  fail  for  any  cause  on  the  part  of  the  grantor  or  grantee, 
or  the  weakness  of  the  body  of  the  conveyance,  but  arises  from 
the  carelessness  or  icmorance  of  the  officer  when  performing  his 
duty  which' is  independent  of  the  act  of  the  parties  and  no  part 
of  the  body  of  the  deed. 

My  suggestion  is  that  the  lesrislature  of  West  Virginia  f-hould 
be  persuaded  to  pass  a  bill  curing  all  such  defectively  a'?know- 
ledged  conveyances  before  innocent  purchasers  suflTer  ^ny  fur- 
ther loss,  and  in  this  way  cut  out  the  claims  of  dishonest  <frimt- 
ors  who  have  once  received  the  full  value  for  the  property  con- 
veyed and  were  satisfied  with  the  transaction  at  the  t\me  it  oc- 
curred. 

Unless  the  srantors  in  such  old  conveyances  are  honorable 
persons,  and  willing  to  correct  the  same  without  expense,  and  as 
m  justice  and  right  they  should  do,  litigation  is  almost  sure  to 
follow,  and  in  many  cases  a  bona  fide  purchaser  of  land,  who  has 
once  paid  the  full  value  for  it,  will  be  called  upon  to  again  pay,  in 
the  nature  of  blood  money,  or  may  be  compelled  to  forfeit  his 
title  and  be  ejected  from  the*  premises  without  any  recourse  what- 
ever, so  far  as  the  married  woman  is  concerned. 

We  must  not  loso  sight  of  the  fact  that  the  body  of  the  in- 
strument of  writing  is  not  to  be  altered  or  impaired  by  such  leg- 
islation and  that  we  only  pi*oposo  fo  deal  exelufiively  with  the  cer- 
tificate of  the  officers  appen«.1vHl  to  the  instrument,  the  form  of 
which  has  been  prescribed  by  the  s^tatute  law  of  the  state. 

For  mf,ny  year-s  some  leading  attorneys  of  this  State  have 
doubted  the  constitutionality  of  such  curative  laws  claiming  th<»y 
would  be  in  ( (•nflict  with  Section  10  of  Articlu  1  of  the  5th  and 
14th  amendment  to  the  Federal  Constitution,  which,  in  substance 
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^h  far  as  applicable  to  these  qiiestioiis,  provide:  First,  that  no 
state  shall  pass  any  law  impairinfr  the  obligation  of  contracts; 
second,  that  no  person  shall  be  deprived  of  property  without  due 
process  of  lAw;  Third,  that  no  state  sfaall  deprive  any  person  of 
property  iivithout  due  process  of  law ;  and  fourth,  that  such  leg- 
islation w'ould  disturb  vented  rights. 

By  a  brief  review  of  such  curative  laws,  and  a  consideration 
of  these  four  distinct  propofeiitions,  together  'with  such  other 
edOiSteTal  and  inddental  questions  as  might  be  raised,  I  believe 
I  can  pertmade  them  in  the  belief  that  all  such  queitimis  have 
received  judicial  interpretation  by  the  Supreme  Court  of  the 
United  States  wherein  such  laws  have  been  upheld  and  encour- 
aged. 

The  statute  laws  of  West  Virginia,  including  forms  of  ac- 
imowledgm(>nts,  were  copied  from  the  Virginia  statutes  as  they 
existed  prior  to  1808  and  since. 

In  1892  Virginia  enacted  a  curative  land  title  law  validatini2 
defectively  acknowledged  deeds  found  in  her  land  titles.  It  i^viL 
be  found  in  Section  2298  of  Ae  law  of  that  State. 

In  the  year  1826  the  general  assembly  of  Pennsylvania  en- 
acted such  a  law. 

In  the  case  of  Watson  v.  Mercer,  8  Peters  109,  the  foregoing 
questions  were  raised  and  the  constitutionality  of  the  Pennsyl- 
vania aii;  was  called  into  que?rt;ion  and  held  by  the  Supreme 
Court  of  the  United  States  to  be  constitutional. 

Mr.  Justice  Story,  in  delivering  the  opinion  of  the  court, 
says  in  part: 

''In  our  opinion  the  act  supposes  the  titles  of  femes  covert 
to  be  good,  however  acquired;  and  only  provides  that  deeds  of 
conveyance  made  by  them  shall  not  l>e  void  because  there  is  a 
defect  in  the  acknowledgment  of  the  deed  by  which  they  have 
sought  to  transfer  their  title.  So  far  then  as  it  has  any  legal 
operation,  it  is  good  to  conArm  and  not  to  impair  the  contract 
of  femes  covert.  It  gives  the  very  effect  to  their  acts  and  con- 
tracts which  they  intended  to  give  and  which  from  mistake  or 
accident  has  not  been  effected.  This  point  is  fully  settled  by 
this  Couil;  in  the  case  of  Satterlee  v.  Mathewson,  2  Peters  (U.  S.) 
880,  and  it  is  wholly  unnecessary  to  go  oA'er  the  reasoning 
upon  which  it  is  founded.'* 

In  the  ease  of  Bandall  v.  Kreiger,  23  Wallace  149,  after 
approving  the  doctrine  laid  down  in  the  cases  of  Watson  v.  Mer- 
cer, and  Satterlee  v.  Mathewson,  to  which  I  have  referred,  the 
Supreme  Court  of  the  United  States  holds: 
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**The  rijjht  which  the  curative  or  repealing  act  takes  in  siicb 
case  is  the  ri<rht  in  a  party,  to  avoid  his  contract,  a  naked  LEGAl^ 
RIGHT  which  is  usually  utj,iiist  to  insist  upon,  and  which  no 
constitutional  provision  was  ever  intended  to  protect. 

**To  the  objt»etion  that  such  laws  \dolate  vested  rights  of 
property  it  has  been  forcibly  answered  that  there  can  be  Jio 
vested  right  to  do  a  wrong.  Claims  contrai^^  to  justice  and 
er]uity  cannot  be  regarded  as  of  tl^at  character.  Consent  to 
remedy  the  wrong  is  to  be  presumed.  The  only  risfht  taken 
away  is  the  right  actiuired  to  repudiate  an  honest  contract 
or  conveyance  to  the  injury  of  the  other  party.  Even  where 
remedy  could  be  had  in  the  court-s  the  vested  right  is  usually  un- 
attended with  the  slightest  equity.  The  curative  act  of  1857 
has  a  strong  natural  x^quity  atit-s  root.  It  did' for  her  what  she 
fittempted  to  do  or  intended  to  do,  and  doubtless  believed  she 
had  done,  and  for  doing  which  her  hiLsband  was  fully  paid.  The 
Tjegislature  thus  did  what  right  and  justice  demanded,  and  the 
act  strongh'  commends  itself  to  the  conscience  and  approbation 
of  the  judicial  mind. 

**The  power  of  the  Legislature  under  the  circumstances  of 
this  case  to  pass  laws  giving  validity  to  past  deeds,  which  were 
before  infeeiual,.  is  well  settled." 

Another  leading  authority  on  this  subject  is  Cooly  on  Con- 
stitutional Ijiraitations.    At  pages  462  to  479  he  says: 

**One  method  in  which  beneficial  interests  are  protected  by 
legislation  is  by  a  retrospective  correction  of  errors  and  de- 
fects in  conveyaiicos.  A  leading  case  on  the  subject  is  one  in 
which  a  statute  was  passed  to  validate  certain  leases  of  land 
which  under  previous  judicial  decisions  had  bipen  declared  in- 
operative. Hy  express  terms  of  the  statute  it  was  made  applica- 
ble to  pending  suits  in  which  contracts  of  leasing  might  come 
into  question.  It  was  sustained  as  undoubtedly  valid,  although 
it  was  contested  as  a  law  impairincr  the  obligation  of  contracts. 
IManifestly,  it  had  no  such  elTect  as  pretended,  as  it  rather  im^ 
parted  into  the  contract  an  obligation  which  the  parties  had  at- 
tempted, but  failed  to  incorporate  in  it.  And  this  is  the  princi- 
ple on  which  all  such  laws  may  be  sustained;  they  merely  give 
legal  validity  to  what  the  partitas  have  attempted  to  accomplish; 
converting  their  invalid  atrreoments  into  the  valid  convevance 
which  they  undertook  to  make.  Presumptively  therefore,  the^** 
laws  further  the  intent  which  the  parties  had.  in^ie-w. 

**Tt  may  happen  that  the  grantor  iii  an  invalid  conveyanco^ 
when  he  finds  that  the  title  has  not  been  transferred,  may  de- 
sire to  take  advantage  of  the  invalidity,  and  may  insist  that  he 
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has  a  vested  rijrht  which  the  Legislature  cannot  take  away.  Bui. 
obviously  he  has  in  such  a  case  no  equitable  right.  In  equity 
he  is  considered  as  holding  for  the  benefit  of  the  party  to  whom 
]ie  undertook  to  convey;  and,  as  has  been  said,  ** courts  do  nor 
regard  rights  vested  contrarj'  to  the  justice  and  equity  of  t?:e 
case. 

*'This  principle  has  been  applied  to  conveyances  of  mar- 
ried women,  and  they  have  been  validated  retrospectively. 
Though  they  were  so  entirely  void  in  their  origin  that  they  did 
not  even  constitute  a  contract,  or  raise  an  equity  which  could  be 
tiiken  notice  of  judicially.'' 

In  the  case  of  Ooshorn  v.  I'urcoll,  11  Ohio  State  Report, 
page  641,  the  court  holdf» : 

''The  act  of  the  married  woman  ma3%  under  the  law,  hav** 
l>een  void  and  inoperative ;  but  in  justice  and  equity  it  did  not 
leave  ter  right  to  the  property  untouched.  She  had  capacity  to 
do  the  act  in  a  form  prescribed  by  law  for  her  protection.  Shi* 
intended  tx^  do  the  act  in  the  prescribed  form.  She  attempted 
to  do  it,  and  her  attempt  was  received  and  acted  upon  in  good 
faith.  A  mistake  subsequently  discovered  invalidates  the  act; 
justice  and  equity  require  that  she  should  not  take  advantaire 
of  the  mistake :  she  has  therefore  no  just  right  to  the  property. 
She  has  no  right  to  complain  if  the  law  which  prescribed  forms 
for  her  protection  shall  interfiTe  to  prevent  her  reliance  upon 
them  to  resist  the  demands  of  justice.'' 

The  States  of  Florida,  Ohio,  Virginia,  California,  and  Penn- 
sylvania have  enacted  curative  land  title  laws.  There  niay  be 
other  states  which  have  adopted  such  laws,  but  I  have  not  in- 
vestigated as  to  them. 

In  the  constitution  of  some  of  the  states  there  is  a  provision 
against  the  passage  of  any  retrospective  laws,  but  no  such  pro- 
vision is  to  be  found  in  the  constitution  of  the  State  of  West 
Virginia.  There  is,  however,  a  provision  in  our  constitution 
against  the  passage  of  any  ex  post  facto  laws,  but  they  being  of 
a  criminal  and  penal  nature  bear  no  relevancy  to  this  subject. 

I.  have  in  my  possession  the  form  of  bills  enacted  in  many 
of  the  states. 

By  a  close  reading  of  the  cases  to  which  I  refer  it  will 
be  found  that  all  possible  objections  to  such  acts  havp  be<}n 
.settled  by  the  highest  judicial  tribunal  in  the  United  States, 
that  is.  the  Supreme  Court  of  the  Ignited  Staes. 

There  is  no  state  in  the  union  where  the  value  of  real  es- 
tate in  the  past  few  yeai's  has  increased  as  rapidly  as  it  has 
in  West  Virginia.     This  is  particularly  true  in  the  Mineral 
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counties.  It  is  also  well  known  that  many  new  towns  and  cities 
have  recently  grown  up  in  what  was  formerly  termed  the  in- 
terior section.  What  was  a  few  years  ago  suburban  land  lias 
now  become  valuable  town  and  city  property. 

As  the  years  go  by  and  this  property  exchanges  hands  the 
niunber  of  titles  multiply,  and  more  people  are  affected,  and  each 
day  the  importance  of  the  subject  increases. 

The  careful  manner  in  which  land  titles  are  now  investigated 
and  abstracted,  compared  with  the  practice  of  twenty  years  agi>, 
has  brought  to  light  many  cast's  furnishing  forcible  endorsement 
of  the  reasons  and  justness  supporting  the  measures  sufirgested. 

When  I  presented  the  hills  to  the  legislature  of  190«>  th(*y 
were  vigorously  opposed  by  attorneys  who  happened  to  be  mem- 
oers  of  that  body  on  the  ground  that  they  would  discourage  and 
minimize  legal  controversies  and  take  business  away  from  the 
profession. 

That  such  laws  would  minimize  vexatious  litigation,  based 
on  dLshonest  claims  sought  to  be  enforced,  and  defeat  suits  which 
never  should  have  been  instituted,  no  one  will  doubt,  but  to  the 
extent  that  they  would  take  business  awaj'  from  the  profession, 
such  laws  should  bo  encouraged,  not  only  because  of  the  just- 
ness and  natural  equity  at  their  root,  but  because  of  the  de- 
moralizing effect  the  prosecution  of  such  claims  have  on  our 
profession  through  the  inducements  presented  to  that  abomina- 
ble class  of  attorneys  known  as  shysters  and  shy  locks,  *who  ar«5 
prone  to  pi^owl  in  courts  of  law  for  human  prey." 

AVhcn  carefully  investigated  it  will  usually  be  found  that 
the  legal  representation  in  the  prosecution  of  such  cases  is  not 
one  of  pure  employment,  for  a  rtated  fee.  but  on  a  contingency 
basis,  under  which  the  attorney  instituting  the  suit  either  di- 
rectly or  indirectly  ahares  in  the  recovery  of  the  actual  prop- 
erty sought  to  be  dishonestly  taken  from  an  innocent  pur- 
chaser. When  on  a  contingency  basis  the  attorney  in  reali- 
ty  becomes  a  party  plaintiff  to  the  prosecution  of  the  suit  be- 
cause of  his  personal  interest  in  the  outcome. 

There  has  known  to  be  instances  in  which  good  women,  pos- 
sessed of  a  high  sense  of  honesty  and  duty,  have  expressed  a 
desire  to  compromise  such  cases  after  being  made  fully  acquaint- 
ed with  all  the  circiunstances  and  realizing  the  unconscionable 
basis  of  their  claim,  but  were  prevented  from  so  doing  because 
of  the  employment  agreement  which  they  had  previously  made 
with  their  attorney,  who  would  not  let  them  compromise,  insist- 
ing that  the  matter  was  entirely  and  exclusively  in  his  hands. 
In  this  instance  the  attorney  prevents  his  client  from  doing  what 
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she  believes  to  be  right,  and  what  she  would  otherwise  do,  were 
it  not  for  the  fact  that  she  has  fallen  under  the  influence  and 
control  oif  the  attorney  through  contract  of  recovery  made  \vith 
her. 

It  is  under  this  form  of  contingent  employment  that  the 
profession,  as  a  class,  must  suffer.  In  the  language  of  the 
United  States  Supreme  Court  in  the  case  of  Randall  v.  Kreiger, 
the  claim  of  the  plaintiff  in  such  cases  is  usually  based  upon 
an  effort  to  enforce  a  right  dishonestly  acquired  to  repudiate 
an  honest  contract  or  conveyance,  to  the  injury  of  the  other  par- 
ty, and  it  is  when  the  attrmoy  lends  his  talents  a^d  efforts  in 
the  prosecution  of  such  suits  with  the  hope  of  ownership  in  the 
property  to  be  actinired,  through  contingent  recovery,  that  the 
integrity  and  standing  of  the  profession  is  called  into  question. 

Aside  from  the  observations  here  presented,  the  contention 
of  that  class  of  attorneys  who  insist  that  such  legislation  would 
take  business  away  from  the  profession,  has  been  forcibly  and 
completely  answered  by  the  action  of  the  American  Bar  Asso- 
ciation. 

At  the  lJ^08  meeting  of  that  association  a  committee  com- 
posed of  fourteen  of  the  most  distinguished  judges  and  lawyers 
of  America, — of  which  Hon.  David  J.  Brewer,  of  the  Supreme 
Court  of  the  United  States,  Hon.  Alton  B.  Parker.,  of  New 
York,  and  Henry  St.  George  Tucker  of  Virginia,  were  mem- 
bers,— were  appointed  to  report  to  that  body  for  its  adoption, 
and  which  it  adopted,  a  canon  of  professional  ethics. 

Under  rule  number  twenty-eight  this  subject  is  dealt  with 
in  the  following  language : 

*''It  is  disreputable  to  hunt  up  defects  in  titles  and  other 
causes  of  action,. and  inform  thereof,  in  order  to  be  employed 
to  bring  suit,  or  to  breed  litigation. 

A  duty  to  the  public  and  to  the  profession  devolves  upon 
every  member  of  the  Bar,  having  knowledge  of  such  practices 
upon  the  part  of  any  practitioner,  immediately  to  inform  there- 
of, to  the  end  that  the  offender  mny  be  disbarred.'' 

In  this  connection  Ex-President  Abraham  Lincoln  has  said : 

**  Discourage  litigation.  Persuade  your  neighbors  to  com- 
promise whenever  you  can.  Point  to  them  how  the  nominal 
winner  is  often  a  real  loser  in  fees,  expenses  and  waste  of  time. 
.\s  a  peacemaker,  the  lawyer  has  a  superior  opportunity  of  b?- 
ing  a  good  man.  Never  stir  up  litigation.  A  worse  man  can 
scarcely  be  found  than  one  who  does  this.  We  can  be  more 
nearly  a  friend  than  he  who  habitually  overhauls  the  register 
of  deeds  in  search  of  defects  in  titles,  whereupon  to  stir  up  strife 
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«nd  put  money  in  his  pocket  V  A  -raoral  tone  ou^rht  to  be  en- 
forced in  the  profession  which  would  drive  such  men  out  of  it. ' ' 

When  Honorable  Charles  W.  .Campbell,  of  Tluntinorton,  was 
here  in  connection  with  the  hearing  of  the  Kin<r  Land  Cases., 
some  two  yeai*s  ago,  I  mentioned  to  him  the  importance  of  this 
subject,  and  furnished  him  with  a  c^py  of  the  printed  pamphlet 
which  I  had  circulated  in  1905  when  attemptins:  to  create  an  in- 
terest in  the  matter.  He  became  so  interested  that  at  the  State 
Bar  Meeting  of  July,  1909,  he  delivered  an  address  on  the 
subject. 

So  important  has  it  now  become  that  the  Committee  on  Ju- 
dicial Acbnmistration  and  IjCfiral  Keform  of  our  State  Bar  has 
taken  it  up  and  reported  a  bill  to  be  considered  at  the  State 
Bar  Meetinjr  in  July  of  this  ye^r  at  White  Sulphur  Springs. 

I  cannct  agree  with  the  form  of  bill  to  be  presented  at  the 
bar  meeting  and  suggest  that  one  be  framed  following  more 
closely  the  Act  of  the  Virginia  lj(gislature,  enacted  some  years 
ago.  which  has  withstood  the  attacks  of  attorneys  and  judicial 
interpretation.  As  our  laws  were  copied  from  Virginia,  the 
judicial  interpretation  placed  upon  the  act  of  that  state,  up  to 
this  time.  Avould  to  that  degree  ap[)ly  to  the  act  to  be  passed  by 
this  state. 

In  conclusion  I  would  respectfully  suggest,  that  WesU 
Virginia  should  pass  some  curative  legislation  along  the  lines 
suggested  giving  to  property  owners  of  this  state  that  full  meas- 
ure of  protection  which  the  spirit  of  the  law  intends  they  should 
have,  and  which  rightfully  belongs  to  them,  but  sorry  to  say 
they  do  not  possess  at  this  time. 


The  End  ^as  Missinir- 

An  Irishman  on  board  a  man-of-war  was  ordered  to  haul 
in  a  two-line.  After  pulling  in  forty  or  fifty  fathoms,  he  mut- 
tered to  himself: 

** Surely  it's  as  long  as  to-day  and  to-morrow.  It's  a  good 
week's  work  for  any  five  men  in  the  ship.  Bad  luck  to  the  leg 
or  the  arm  it'll  leave  at  last.  What,  more  of  it  yet?  Och,  mur- 
der! The  say's  mighty  deep,  to  be  sure!"  After  continuing  in 
a  similar  strain  he  suddently  stopped  short,  and,  addressing  the 
officer,  exclaimed:  **Bad  manners  to  me,  sir,  if  I  don't  think 
somebody's  cut  off  the  other  end  of  if!    It's  missing." 


**  Disregard  the  one  law  breeds  disrespect  for  all  law.  In 
allowing  some  laws  to  go  unenforced  we  reap  a  harvest  in  hav- 
ing all  laws  broken." 
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JNJURV  FKOAf  JirFA'PAL  SFFFKRINO  OR  FRIGHT. 


Tho  opinion  of  tho  Conrt  of  A  ['penis  of  Maryland  in  Green 
V.  T.  A.  Shoemaker  &  Co.  (June,  1009,  73  Atl.'  688)  treats  gen- 
erally  of  the  ni«>oted  question  of  Ji.^bility  for  mental  sntfennjr 
proihieed — and  its  eonsef;M.»nees-— ^vithout  direct  physical  con- 
tact. It  was  held  that  if  fright  was  a  reasonable  and  natural  re- 
sult of  blastinjr  opc^rations  near  a  pei*son's  dwelling,  and  the  per- 
son was  actually  put  in  friifht  tlnTf  by,  and  injury  to  her  health 
was  a  reasonable  and  natural  conseqneuce  of  the  fright  and  was 
a%;tually  and  pvoximatv»ly  oeeasione*!,  sh'-  could  recover  for  the 
injur>'. 

It  was  further  lield  that  in  an  action  for  physical  injuries 
alleired  to  have  resulted  from  fright  because  of  blasting  near 
plaintiff's  residence,  where  plaintiif  was  30  years  old,  in  sound 
health  and  fiv(-  from  any  nervous  disorder  or  tendency  befon* 
the  bla5jting  bej'an.  which  shattered  the  roof,  walls  and  windows 
of  the  housi*  by  night  and  day,  and  caused  her  constant  fright, 
and  she  afterwards  was  afllieted  with  nervous  prostration,  in  the 
absence  of  evidence  of  any  other  cause  therefor  the  question 
whether  the  fright  was  the  proximate  cause  of  the  nervous  con- 
dition was  for  the  jury. 

Without  aceedini?  to  its  view  that  the  consideration  of  ex- 
pediency is  not  sufficiently  ^itrong  to  be  controlling  in  this  class 
of  litigation,  we  nevertheless  deem  it  proper  to  bring  to  the  at- 
tention of  the  Bar  the  forcibb>  argument  of  the  Maryland  court 
in  the  fallowing  language* 

*'We  now  come  to  the  question  of  expediency.  It  appears 
from  an  examination  of  the  cases  in  which  the  right  of  recovery 
has  l>een  denied  where  there  has  been  no  physical  impact  that 
this  doctrine  has  been  the  controlling  one  with  the  court.  This 
is  especially  apparent  in  the  Pennsylvania  and  Massachusetts 
Afcisions.  In  Huston  v.  Freemansburg  (212  Pa.,  548,  61  Atl., 
1022.  3  L.  R.  A.,  N.  S.,  49)  the  court  'lealt  only  with  that  ques- 
tion  and  said:  **If  we  opened  the  door  to  this  new  invention 
the  result  would  be  great  danger,  if  not  disaster,  to  the  cause  of 
practical  justice.'  l»  llomans  v.  Boston  El  R.  W.  Co.  (180 
Ma.s8.,  456,  62  N.  L.,  7r>7.  57  I..  R.  A.,  291.  91  Am.  St.  Rep.,  324) 
Chief  Justice  Tlobnes  said,  refernuif  to  the  rule  established  in 
that  court:  *As  has  been  explained  repeatedly,  it  is  an  arbitrary 
exception,  base<i  upon  a  motion  of  M'hat  is  practiciible.  that  pre- 
vents a  recovery  for  visible  illness  resulting  from  nervous  shock 
alone..  *  •  *  We  must  rec:ofimi^e  the  logic  in  favor  of  the 
plaintift'  vhcn  a  i*en«e(ly  is  denied  because  the  only  immediate 
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wrone  is  a  shock  to  the  nerves/*  At  the  trial  below  the  defendant 
by  various  requests  tried  to  press  the  principle  so  far  as  to  re- 
(inire  the  plaintiff  to  prove  that  tlie  nervous  shock  was  the  im- 
mediate cons4fquenee  of  a  slight  blow  received  by  being  tJirown 
forward  atrainst'a  seat,  whereas  the  judge  allowed  her  to  recover 
for  the  nervous  shock  ending  iu  paralysis,  if  it  resulted  from  » 
jar  to  her  nen'ons  sj'stem  which  accr>tTipanied  the  sli$rht  blow  to 
her  person.    In  other  words,  the  cctirt  held  that  it  was  not  necea- 
hHTy  to  show  that  the  shock  was  the  conser|uence  of  the  blow;  and 
Jud^re  Ht)1mes  said:    *We  are  of  the  opinion  the  judjjfe  was  cor- 
rect, and  thai  further  refinini?  would  be  wrong.'    This  c^se  well 
illustrates  the  difficulty  felt  by  the  court  in  denying  a  recovery 
upon  the  ground  of  expediency  without  withholding  from  the 
plaintifr*  a  legal  right.     Tho  argument  from  mere  expediency 
cannot  commend  itself  to  a  court  of  justice  resulting  in  the  de- 
nial  of  a  logical  leoral  rieht  and  reme<ly  in  all  cases  because  in 
some  a  fictitious  injury  may  be  urged  as  a  real  one.    The  appar- 
ent strength  of  the  theory  of  expe<liency  lies  in  the  fact  that 
nervous  disturbances  and  injuries  are  sometimes  more  imaginary 
than  real,  and  are  si^metimes  feigned  but  this  reasoning  loses  sight 
of  the  equally  obvious  fact  that  a  nervous  injury  arising  from 
actual  physical  impaet  is  as  likely  to  be  imagined  as  one  resulting 
fi-om  friffbt  without  physical  impact,  and  that  the  former  is  as 
cjipable  of  simulation  as  the  latter.    It  must  be  conceded  that  the 
numerical  weight  of  authority  supf#orts  the  general  rule  that 
fhere  can  be  no  recovery  for  nervous  affections  unaccompanied 
by  contemporaneous  physical  injury,  but  the  sounder  view  in  our 
opinion,  is  that  there  are  exceptions  to  this  rule,  and  tliat  where 
the  wronsrf  ul  act  complained  of  is  the  proximate  cause  of  the  in- 
jury  within  the  principles  announced  in  Kemp's  case  (61  Md., 
80,)  and  where  the  injury  oucht  in  the  light  of  all  the  circum- 
stances to  have  been  contemplated  as  a  natural  and  probable 
consequence  thereof,  the  case   falls  within  the  exception  and 
should  be  left  to  the  jury.  In  England,  in  Victorian  R'y  Commis- 
sioners V.  Ooultas   (L.  R..  13  App.  Cases  222,)  the  court  held  that 
damagi*s  arising  from  mere  terror  unaccx)mpanied  at  the  time  by 
any  physics]  injury  could  not  be  considered  as  a  consequence  of 
the  wroncrful  act  there  complained  of,  although  the  court  refi;sed 
to  decide  that  in  no  case  could  recover^'  be  had  without  proof  of 
actual  impact,    fn  Bell  v.  Great  Noithem  R.  R.  ^26  L.  R.  Irish, 
-^28,)  the  court  refust^d  to  follow  the  case  just  mentioned,  saying 
that  where  no  int#*r«/eMin£r  independent  cause  of  xhe  injury  was 
suggested,  and  where  the  jurv  could  find  that  the  bodily  injury 
e(»mpla!ned  of  was  a  natural  constHiuence  of  the  fright,  the  chain 
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x>f  i*ea8oninsr  for  recovery  was  oompli^te.  These  oases  ai*e  re- 
viewed in  1  Beven  on  Nefarliurenee  (2d  ed.,  pp.  76-83,)  and  the 
doctrine  of  the  fontier  is  criticized  with  xnnch  force  and  discrim- 
ination. In  Watkins  v.  Kaolin  Mff?.  Co.  (131  N.  C,  536,  42  S.  E., 
?>83,  60  L.  R.  A.,  ^17)  the  action  was  brought  to  recover  dam- 
ages for  injury  to  the  nerves  resulting  from  blasting  near  the 
plainliff^s  dwellinc,  though  thi»re  was  no  external  physical  im- 
pact. It  was  held  that  an  allegation  that  plaintiff  because  so 
nervous  and  friehtened  from  Ihe  negliitenl  Und  reckhess  blasting 
by  the  defendJint  that  she  could  not  sle^p  at  night  an<l  was 
greatly  disturbed  in  l)ody  and  mind  stated  a  good  cause  of  action 
for  pliysical  injury,  and  it  was  held  tiiat  «n  acliodi  will  lie  for 
physical  injurj'  or  disi^ase  resultincr  from  fright  or  nervous 
shocks  caused  by  neeligent  acts.  In  Denver  R.  R.  v.  Roller  (100 
Ped.,  73d,  41  C.  0.  A.,  22,  49  L.  H.  A.,  77>  the  jury  was  instruct- 
ed as  follows:  *If  great  fright  was  a  reasonable  and  natural  con. 
«equence  of  the  circumstances  in  which  the  collision  aforesaid, 
and  the  ensuing  vn'ecVage,  explosion  and  conflagration,  placed 
the  plaintiff*  and  if  she  was  actually  put  in  fright  by  those  cir- 
tsumstances  and  iujur>'  to  her  health  was  a  reas?mable  and  nat- 
ural consequence  of  such  fright,  and  was  actually  and  proximate- 
ly occasioneil  thereby,  then  said  injury  is  one  for  which  damages 
are  recoverable.'  'ITie  reasoning  upon  which  that  cx)nclusion  was 
Teached  is  in  our  opinion  sound,  and  it  is  in  accord  with  the 
view's  expressed  in  S^nlgwick  on  Damages  (dth  ed.,  sec.  861,)  Ad- 
xlison  on  Torts  (5),  3  Sutherland  on  Damages  (714,  715.)  The 
same  view  was  held  in  Tuttle  v.  Atlantic  City  Ry.  (66  N.  J.  Iaw, 
1127,  «  At!..  4?»0,  54  L.  R.  A.,  582,  88  Am.  St.  Rep..  491.)  in 
Wateou  V.  Dilte  (116  Iowa,  249,  98  N.  W.,  1068,  57  L.  R  A.,  559, 
!«  Am.  St.  Itep..  239,)  in  Mack  v.  South  Bound  R.  R..  (52  S.  E. 
323,  29  S;  E.,  W5.  40  L.  R.  A.,  679,  68  Am.  St.  Rep,  913,)  in 
l^rcell  V.  St.  Paul  Citv  R.  Y.  Co.  (48  Minn.,  134,  50  N.  W., 
1034,  16  L.  R.  A.,  203,)  in  Gulf,  Col.  &  SantA  Pe  R.  W.-Qo.  v. 
Ilayter  (93  Tex.,  239,  54  S.  W.,  144.  47  L.  R.  A.,  825,  77  Am. 
St.  Rep..  8.56,)  and  in  Consolidation  Traction  (3o.  v.  Lambertson 
(59  N.  J.  Law,  297,  36  Atl..  100.)  It  may  be  observed  here  that 
there  is  a  class  of  cases  in  which  courts  which  generally  sustain 
the  contrary'  role  seem  not  to  require  contemporaneous  physical 
injury  in  order  to  sustain  a  n.*covery  for  fright  and  its  Conse- 
quences. In  Spade  v.  Lynn  R.  R.  (168  Mass,  285,  47  N.  E.,  88. 
^  L.  R.  A.,  512.  60  Am.  St.  Rep.,  393.)  where  a  recovery  was  de- 
nied,  the  court  said,  'We  do  not  include  cases  of  acts  done 
with  gross  carelessness  or  recklessness  showine  utter  indifference 
to  such  consoqutjuces  when  they  most  have  been  in  the  actor'« 
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njuid.'  In  Wlson  v.  Crawforrl  (122  Mich.,  466,  81  N.  W.,  335, 
30  Am.  St.  Rep.,  577,)  it  is  intimated  that  the  mle  does  not 
reach  thosr*  easfs  where  thore  is  an  intention  to  cause  mental  dis- 
tress,, an«T  in  Wilkinson  v.  Downton  (1897,  2  Q.  B.,  57)  it  wast 
oxpressjy  so  b(*ld  where  a  practical  .joke  resulti^d  in  fright  pro- 
ducinir  jniscarriripe.  •  In  the  ease  before  us  the  evidence  is  that 
the  defendants  wore  notified  of  the  injury  to  the  house  and  tliey 
made  some  rejiaii-s,  hxtt  that  the  blasting  continued  thereafter  and 
dnrinsr  all  the  summer  with  the  sanie  results.  This  would  seem 
to  come  fairly  tvilhin  the  dL\seription  of  cross  reokIessnes.<5  as  to 
consequences,  and  thus  to  brinjL^  the  case  within  that  exception. 

In  view  of  all  the  circumstances  of  this  case  we  cannot  apply 
to  it  the  rijjid  rule  applied  in  some  courts  requiring  actual  con- 
temporaneons  physical  impact  producing  physical  injury,  and 
we  are  of  opinion  that  the  c^isc  should  have  i?one  to  the  jury  upon 
the  principles  announced  in  Denver  R  R.  v.  Roller  (supra.)  It 
Avill  he  for  the  court  in  future  cases  of  this  character,  as  in  all 
other  cases  whe;^  the  <|uestions  of  proximate  cause  and  legally 
sufl'eient  evidcnec*  arise,  to  permit  no  recover^''  except  upon  the 
ap])lication  nf  the  principles  jnst  mentioned,  while  denying  none 
upon  the  ground  of  men»  expediency,  where  these  principles 
logically  require  the  submission  of  the  case  to  the  ju^^^'' 


Uncle  Mose,  needing  money,  sold  his  pig^  to  the  wealthy 
Northern  lawver  who  had  just  bought  the  neighboring  planta- 
tion. After  a  time,  needing  more  money,  he  stole  the  pig  and 
resold  it,  this  time  to  Judge  Pickens,  who  lived  **down  the  road 
a  piece.*'  Soon  afterwards  the  two  gentlemen  met  and,  upon 
comparing  notes,  suspected  what  had  happened.  They  con- 
fronted Uncle  ^[ose.  The  old  darkey  cheerfully  admitted  his 
guilt. 

**Well,''  demanded  Judge  Pickens,  **what  are  you  going 
to  do  about  it?'' 

**  Blessed  ef  I  know,  Jedge,"  replied  Uncle  Mose,  with  a 
broad  grin.  **I'se  no  lawyer.  I  reckon  I'll  have  to  let  yo'  two 
gen 'men  settle  it  between  yo'  selves."  — Everybody's, 


*Tt  seldom  occurs,  as  experience  teaches  that  a  child  sues  a 
parent,  whatever  the  wrong  or  the  right  of  recovery,  and,  when 
it  is  done,  so  uunn^tural  an  act  renders  the  chihl  odious  to  the 
community.'  Per  Walker,  J.,  in  Ryder  v,  Emrich,  104  III. 
470,  474.  Cristman  v.  Cristman.  36  111.  App.  568,  a  man  sued 
his  jnother  for  slander  and  obtained  a  verdict  for  $1,600. 
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THE  GREATEST  OF  LAWSUITS. 


At  the  Permanent  Court  of  Arbitration  in  The  Hague  thir- 
ty-five lawyers  nre  engat^ed  in  the  trial  of  the  greatest  lawsuit 
in  the* world.  Whether  wars  shall  become  less  and  less  frequent 
tin6  finally  cease  altogether:  whether  the  powerful  nations  of 
the  earth  shall  ever  be  able  to  obtain  relief  from  the  intolerable 
buiden  of  increasing  armaments  on  land  and  sea;  whether  thn 
sword  shall  evei  really  give  place  to  the  plough-share  without 
the  sacrifice  of  national  honor  in  international  disputes — these 
are  questions  which  will  larsrely  be  answered  by  the  conduct  ot* 
the  North  Atlantic  coast  fisheries  arbitration  now  pending  at 
The  Hague  and  the  outcome  of  that  supremely  important  liti- 
gation. 

In  computing  the  entire  number  of  those  concerned  in  tli^: 
ease  at  thirty-five  we  include  not  only  the  Judges  and  the  senior 
and  junior  counsel  ^nd  attorneys  but  the  secretaries,  clerks  and 
assistants  of  every  grade  named  in  the  official  protocol  or  bul- 
letin of  the  proceedings.  The  Judcres  are  five  in  number.  The 
president  of  the  tribunal  is  Mr.  H.  Lammasch,  an  eminent  Aus- 
trian publicist,  who  holds  a  professoi-ship  in  the  University  of 
Vimna  and  is  a  member  of  the  upper  house  of  the  Austrian 
Parliament.  It  is  to  be  noted  that  he  bears  no  title,  but  is  desig- 
nated in  the  official  record  simply  as  Mr.  Lammasch.  Next  in 
order  of  proeedence  in  the  protocol  comes  his  Excellency  A.  F. 
de  Savomin  Lohman,  Mini.ster  of  State  of  the  Netherlands  and 
member  of  the  second  legislative  chamber  in  that  country.  Th'? 
third  arbiti'ator  is  the  Hon  George  Gray  of  Delaware,  one  oV 
the  Judges  of  the  United  States  Circuit  Court  of  Appeals  rec- 
ognized as  one  of  the  ablest  lawyers  on  the  Federal  bench. 
Canada  is  represented  on  the  tribunal  by  Sir  Charles  Fitzpat- 
rick,  the  Chief  Justice  of  the  Supreme  Court  of  the  Dominion, 
and  the  fifth  Judge  is  Mr.  Luis  Maria  Drago,  formerly  Minister 
of  Foreign  Affairs  in  the  Argentine  Hepublic,  who  is  prol)ably 
the  most  distinguished  jurist  that  South  America  has  ever  pro- 
duced. 

The  leading  counsel  on  the  American  side  is  Senator  Elihu 
Root  of  this  State.  The  leading  coun.sel  for  Great  Britain  is  Sir 
William  S.  Robson,  the  Attorney-General  of  England.  Great 
Britain  holds  the  affirmative  of  the  case.  The  argument  was 
opened  on  June  6  by  Sir  Robert  Finlay,  K.  C,  and  will  be  clos- 
ed perhaps  two  months  hence  by  Mr.  Root.  Then  will  follon- 
the  deJiberation  of  the  Judges  and  their  decision.  The  volume 
cf  the  documentary  evidence  to  be  submitted  to  them  is  immense. 


Digitized  by  CjOOQIC 


42  THE    BAR 


and  an  adequate  analysis,  discusfiion  and  consideration  of  it  will 
involve  the  exercise  of  the  most  painstaking  industry  and  the 
hiflrbest  legal  and  judicial  ability. 

We  have  spoken  of  the  contn^versy  as  a  litigation  and  wc 
charaeteri/e  it  af^  the  greatest  of  lawsuits  because  we  desire  to 
emphasize  the  distinction  between  the  diplomatic  adjustments 
of  international  differences  which  have  sometimes  been  denom- 
inated arbitrations,  but  have  not  been  strictly  judicial,  and  the 
strictly  judicial  investijrations  and  determinations  which  are 
contemplated  in  the  establishment  of  the  Parmanent  Court  of 
Arbitration  at  The  Hague.  In  diplomatic  arbitrations  consid- 
erations of  a  diplomatic  character  may  enter  into  and  influence 
or  control  the  award.  The  arbitrator,  a  monarch  for  example, 
may  base  his  decision  upon  what  he  conceives  to  be  the  best  in- 
terest of  the  parties  from  the  point  of  view  of  a  broad  diplomacy, 
irrespective  of  the  rules  of  international  law.  A  judicial  tribu- 
nal, however,  cannot  properly  deal  vnih  ouestions  before  it  after 
the  manner  of  diplomatists.  It  is  bound  to  decide  according  to 
the  principles,  doctrines  and  rules  of  law  which  are  applicable 
to  the  case  in  hand,  whatever  may  be  the  result  diplomatically. 
Xo  other  standard  can  senT  as  a  guide  to  determinations  which 
will  satisfy  international  disputes;  no  other  will  possess  a  suf- 
ficient element  of  fixity.  The  canons  of  international  law  an* 
none  too  firmly  and  clearly  formulated  and  established,  but  they 
are  capabl*^  of  fairly  intelligible  statement  and  application.  The 
e^mons  of  diplomacy,  on  the  other  hand,  in  the  case  of  any  par- 
ticular nation  are  almost  as  variable  as  its  inten^ts  may  dictate. 

The  essential  element  of  strensrth  in  the  Permanent  Court 
of  Arbitration  at  The  Hamie.  if  it  fulfills  the  anticipations  of  its 
friunders,  is  this  recognition  of  law,  in  its  broadest  and  highest 
sense,  as  the  touchstone  of  right  and  wrong  in  international  con- 
trovei*sies.  In  the  North  Atlantic  coast  fisheries  arbitration  it 
*  frcat  Britain  is  to  prevail  it  must  be  because  under  the  recogni/- 
H(l  rules  of  international  and  municipal  law  as  applied  to  tlio 
facts  as  they  shall  be  found  by  the  arbitrators  to  exist  T.reat 
l^ritain  is  entitled  to  prevail :  but  if  the  law  is  with  the  United 
States  there  cannot  i)e  a  decision  in  favor  of  Great  Britain  mere- 
ly because  the  arbitrators  may  think  it  would  be  a  better  diplo- 
matic arrangement  to  hand  the  fisheri^  over  wholly  to  the  New 
foundland'^rs.  The  .juestien  foi*  the  tribunal  of  arbitration  is 
what  an»  the  legal  rights  of  th«^  respective  parties,  not  what  ias 
diplomat icjjlly  best  for  either. 

The  tc'Vt  of  the  addre:^s  of  Mr.  Lanunaseh.  the  president. 
(l(»liven»(l  at  the  opening  meeting  on  June  1,  indicates  that  his 
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view  accoHisi  with  that  which  we  have  expressed  in  rei^ard  tj 
the  character  and  functions  of  the  tribunal  of  arbitration  anil 
the  standards  by  which  it  is  to  be  jriiided  in  arriving  at  a  decis- 
ion. '''We  are  fully  aware,"  he  said.  *'that  with  the  end  of 
promotinjr  this  peaceful  mode  of  settling  international  differ- 
ences the  award  we  have  to  pronounce  must  by  the  force  of  its 
motives  raeH  with  the  approval  of  all  who  by  their  unbiassed 
knowled.ije  of  international  law  are  entitled  to  criticise  us.''  In 
other  words  the  test  of  the  correctness  of  the  decision  will  be  its 
conformity  with  the  rules  of  international  law. 

This  is  a  dear  and  satisfactory'  recognition  of  the  strictly 
judicial  nature  of  the  lofty  task  now  being  performed  day  by 
day.  with  the  aid  of  the  highest  legal  talent  which  could  be  as- 
signed them,  by  the  five  members  of  the  tribunal  of  arbitration 
in  the  case  of  the  North  Atlantic  coast  fisheries  at  The  Hague. — 
:V.  Y.  Sun. 


The  too  Speedy  TrlaU 

Judge  Samuel  G.  Brown,  of  Alabama,  recently  had  an  op- 
portunity to  exert  the  wholesome  influence  of  judicial  restraint 
on  the  inflamed  public  sentiment  of  the  county  in  which  he  was 
holding  court.  A  homicide  had  been  committed  in  the  county 
and  a  certain  man  was  charged  with  the  killing.  A  mmiber  of 
reputable  citizens  signed  a  petition  asking  that  the  accused  be 
tried  at  that  term  of  court,  and  in  the  petition  the  homicide  was 
described  as  **a  cold  blooded  murderer''  and  language  was  used 
snowing  the  highly  e^cit^d  state  of  the  public  mind.  Judge 
Brown  in  denying  the  petition  said : 

'*If  citizens  of  your  intelligence  and  high  standing  have 
Mich  a  lixed  opinion  as  that  expressed  in  the  petition  as  to  call  it 
a  cold-bloo<led  murder,  how  can  the  court  expect  to  get  a  fair  and 
impartial  trial  of  this  unfortunate  defendant  at  this  term  of  court  ? 
The  jurors  would  more  than  likely  come  to  court  prejudiced 
.igainst  the  defendant;  the  officers  of  the  court,  on  account  of  the 
horror  of  the  allecred  crime,  would,  in  all  probability,  share  the 
'wntiment  expressed  in  your  petition;  the*  court  itself  in  granting 
your  petition  would  be  guilty  of  a  judicial  muider  to  enter  upon 
a  trial  befiu'c  public  sentimerit  had  time  to  recover  from  the 
prejudice  naturally  en«jren<lered  from  heinousness  of  the  alleged 
crime  and  the  diflheulty  of  getting  a  fair  and  impartial  .viry  at 
lilis  term  of  court."' 

**The  official  who  sells  his  vote  is  a  traitor  of  peac**.  more 
dangerous  than  traitoi»s  of  war/' 
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DENIAL  OF  ADMISSION  TO  THE  BAR  FOR  WANT  OF 
MORAL  CHARACTER. 

That  was  a  r^re  i>cc\irronce  in  leii:al  circles  the  other  day 
when  the  supreme  court  of  Now  York  refused  a  license  to  prac- 
tice law  to  an  applicant  therefor  on  account  of  his  lack  o£  moral 
litness.  It  is  common  enough  to  lock  the  door  after  the  horse  is 
stolen.  Disbariiiont  oJ'  altorncj's  is  so  frequent  as  to  excite  little 
if  any  coinment.  But  it  is  so  seldom  that  the  courts  insist  upon 
moral  uprightness  as  a  condition  precedent  to  admission  to  their 
bars  that  an  instance  nl  the  kind  deserves  something  more  than 
passing  notice.  The  dules  for  admission  of  attorneys  in  New 
York  state  n^quire  that  an  applicant  shall  produce  and  file  with 
the  court  '* evidence  tlat  such  applicant  is  a  person  of  good  moral 
character,  which  may  he  shown  by  the  certil^cate  of  the  attorney 
with  wliom  he  has  pa^ised  hLs  clerkship.  «»r  by  some  attorney  in 
the  town  or  city  where  ho  r.^sides,  but  such  certificate  shall  not 
be  concinsive,  and  thii  com*!  iiiay  make  further  examination  and 
in(|niry."  The  particular  applicant  al)ove  referred  to  had  been 
guilty,  it  is  said,  of  a  serious  moral  delinquency  during  his  stu- 
di^nt  days,  in  that  he  had  held  his  marriavre  vows  too  lightly. 
Charges  having  been  preferred  against  him  on  this  score,  the 
co^irt  gave  him  an  op|>ortunit\'^  to  prove  himself  innocent  thereof, 
but  this,  a  majority  of  the  conrt  held,  he  failed  to  do.  and  he  was 
denied  admission  to  the  l.^ar.  Such  a  decision  cannot  but  have  a 
wholesoine  effect  upon  those  aspii*ing  to  become  members  of  the 
legal  profession.  Moi'e  than  that,  a  precedent  has  been  established 
which  the  courts  upon  whom  devolves  th3  duty  of  detenulniug 
the  (|ua I i '^cations  for  admission  to  the  bar  cannot  afford  to  ig- 
nore.— J  jaw  Noles. 


CaHfiTht  Hiro  Rigbt 


A  story  is  told  of  a  Frenchman  who  was  very  anxious  to  see 
an  American  business  man  at  his  home.  The  first  morning  when 
he  called  at  the  house  the  maid  replied  to  his  query.  **The  master 
is  not  down  yet/'  meaning  downstairs.  The  following  mominc: 
he  called  again,  and  was  met  with  **The  master  is  not  up  yet." 
The  Frenchman  looked  at  her  with  doubtful  eye,  paused  for  a 
few  seconds  and  said:  **Eet  ees  \eery  deef'cult,  but  eef  ze 
mademoiselle  will  tell  me  when  ze  master  will  be  neither  up  nor 
down,  but  in  ze  middle,  zen  I  vill  call  z.at  time.*' — Pittsburg 
Press. 
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TAKING  DEPOSITIONS, 
A  Proposition  Fof  a  Special  Judge 
To  The  Editor  of  The  Bar: 

1  admit  the  aihnent  and  the  seriousness  of  it.  in  the  body 
of  our  laws,  touching  the  practifM}  of  our  chancery  courts— os 
peciaJly  as  it  regards  the  depositions  of  witnesses.  The  Bar  is 
to  be  commended  for  its  so  persistent  and  forcible  calling  of  at* 
tention  thereto.  It  has  wa  !.:»?•  I  np  several  of  the  learned  doctors 
of  the  law  to  the  point  of  writin^cj  out  their  propositions  for  the 
case;  and  now  your  humble  subscriber  ventures  to  give  his  cure. 

Ijet  .se?;.  11  of  ch.  112  of  the  Code  he  amended  by  oilr  next 
Ijegislature  so  as  to  provide  as  follows :  Let  tlie  Attorneys  resi- 
dent  in  and  practicing  at  the  bar  of  each  county,  on  the  first 
day  of  term  of  Circuit  Court  next  following  the  date  of  this 
Act  taking  effect  (and  thereafter  ou  the  last  Saturday  of  De- 
cember in  each  year  in  which  the  general  election  of  Circuit 
Judges  is  held)  assemble  at  the  Couit  ilouse,  and  elect  a  special 
Ju<lge  as  now  provided.  Such  special  Judge  to  have  all  the 
powers  as  now  vested  in  him,  with  these  additional  ones,  viz: 
he  shall  preside  at  and  certify  the  tainnjir  of  depositions  in  all 
eases  pending  in  the  (Circuit  Court,  and  shall  have  jurisdiction, 
as  at  piv,sent  the  ST)ecial  Judge  has,  in  all  cases  where  the  Cir- 
lUiit  Court  Judge  certifies  that  he  **cannot  properly  (or  con- 
venienfhj)  preside."  This  special  judcre  to  hold  his  office  dur- 
ing the  term  of  tbe  Circuit  Judg«3  of  the  count}'  elected  at  the 
last  preceeding  regular  election. 

Such  an  amendment  would,  T  believe,  hold  good.  (See 
Minans  v.  Minans,  22  W.  Va.,  fi78,  act  at  p.  687.)  It  would 
undoubtedly  relieve*  our  Circuit  Courts  of  a  great  mass  of  work, 
with  which  they  are  now  burdened  and  inconvenienced,  and 
would  solve  the  problem  vou  are  so  worthilv  interested  in. 

J.  R.  D. 


Costly  Exense, 


The  judge  stared  hard  at  the  accused  man. 

**Ycn  arc  charged,"  he  said.  *'with  robbing  a  limburger 
cheese  ^factory.    Have  you  anythincr  to  say?" 

*Mudge,"  the  prisoner  hoarsely  replied,  '*!  was  driven  to 
it  by  hunger." 

The  judsre  shook  his  head  portentously. 

**Six  months  at  hard  labor  for  the  larceny,  and  six  months 
for  the  excuse,"  he  growled.  *'Call  the  next  case." — Cleveland 
Plain  Dealer, 
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The  Few  Cases  Handed  Down 


By  The  West  Virginia  Supreme  Court 

of  Appeals  Since  Adjournment 

of  Wheeling  Term. 

TENNANT'S  HEIRS  v.  PRETTS  ET  ALu 

Monongalia  County.      Afflrna^d. 

Williams,  Judge. 

SYLbABlTS. 

1.  Equity  has  jurisdiction,  at  the  «uit  of  an  owner  of  land  who  is 
in  possession  thereof  under  a  good  legal  title,  to  remove  a  cloud  from 
his  title  by  a  decree  cancelling  and  expunging  from  the  records  ot 
the  county  in  which  the  land  is  situate,  a  void  deed,  or  writing  con- 
stituting a  cloud  upon,  or  menace  to,  his  title. 

2.  The  power  of  a  court  of  .equity  to  grant  relief,  in  such  case, 
is  independent  of  any  statute  conferring  jurisdiction,  and  rests  oh 
general  equity  principles  and  practice. 

3.  A  suit  to  remove  cloud  and  quiet  title  is  local  in  Its  nature, 
an^  the  jurisdiction  of  the  court  Is  determined  by  the  dtng  of  the 
land. 

1.  The  decree  for  relief  in  such  suit  operates  generally,  if  not 
always,  in  rem,  and  need  not  be  In  personnin. 

?).  The  statute,  (sections  11.  12  and  13,  Ch.  124,  Code  1906)  pro- 
viding for  service  of  process  on  a  non-resident  by  publication,  or  by 
personal  service  out  of  the  state,  can  not  authorize  the  rendition  of  a 
personal  judgment,  or  decree,  against  a  non-resident  so  served;  but  It 
does  authorize  any  court,  whether  of  law  or  of  equity,  to  pronounce 
a  judgment  or  decree  binding  In  rem,  in  any  case  in  which  such  court 
would  otherwise  be  competent  to  do  so  if  the  defendant  were  person- 
ally served  within  the  state. 

^.  Equity  may,  upon  service  of  process  on  a  non-resident  by  pub- 
lication, remove  cloud  from  title  to  land  within  its  Jurisdiction  by  a 
decree,  binding  only  in  rem. 
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WHYEL  V.  JANE  LEW  COAL  &  CX)KE  COMPANY. 

Harrison  County.    Motion  to  Dismiss  Two  Appeals  Sustained. 

Miller,  Judge. 
SYLLABUS. 

1.  A  motion  to  dismiss  an  appeal  pending  in  an  appellate  couit 
:?liO!i!d  be  in  writin,;  aud  «bould  slate  specillcully  tho  grounds  therefor. 
The  notice  of  such  motion,  however,  is  not  necessarily  the  motion  it- 
self. If  the  ground  stated  therein  be  too  general,  yet  if  in  the  briefs 
of  counsel  filed  the  grounds  be  specifically  set  forth  this  will  amount 
to  a  substantial  compliance  with  the  rule. 

2.  On  such  motion  to  dismiss  an  appeal  questions  involving  the 
merits  thereof,  or  matters  to  be  considered  at  the  hearing  cannot, 
as  a  general  rule,  be  considered,  nor  such  as  require  an  examination 
of  the  whole  appeal  record. 

3.  A  decree  or  order  made  in  a  pending  cause  appointing  a  special 
receiver  of  defendant's  coal  mining  plant,  directing  him  to  make  a 
complete  inventory,  and  report  to  the  court  the  advisability  of  con- 
tinuing the  operation  thereof,  is  by  virtue  of  clause  seven,  section  one. 
Ch.  135  Code  1906,  an  appealable  order,  although  such  property  be  then 
in  the  possession  of  a  special  receiver  appointed  by  another  court, 
and  it  is  provided  in  euch  order  that  the  special  receiver  so  appoint- 
ed apply  by  petition  to  the  court  whose  receiver  has  possession  of  the 
property  for  possession  thereof,  and  that  pending  action  on  such  peti- 
tion he  do  not  disturb  the  possession  of  the  special  receiver  having 
such  possession. 

4.  As  many  times  decided  this  court  sits  to  redress  wrongs  and 
not  to  settle  moot  questions;  and  whenever  it  is  made  to  appear  that 
by  time  or  other  cause  the  matter  in  controversy  has  been  extinguish- 
ed pending  the  appeal;  the  appeal  will  be  dismissed. 

5.  The  facts  which  are  proper  to  be  considered  on  a  motion  to 
dismiss  8  pending  appeal  may  be  shown  by  reference  to  the  prior  or 
subsequent  oroceediiigs  in  the  cause,  or  by  affidavit,  or  other  legal 
and  competent  t-vidence. 

6.  A  eppclai  receiver  is  K*iiiply  an  officer  of  the  court  and  as  such 
has  no  right  even  in  the  cause  in  which  he  is  appointed,  without  leave 
of  tho  court,  to  intermeddle  in  «iue8tioi»s  affecting  the  rights  of  the 
parties. 

7.  The  special  receiver  of  a  fodera?  court,  though  authorized  by 
that  court,  will  not  be  entertained  or  hr:ard  in  this  coiin  upon  an  ap- 
peal by  him  from  a  decree  pronounced  by  a  circuit  court  of  this  State 
in  a  cause  pending  there,  to  which  he  was  not  a  party  and  whose  per- 
sonal rights  are  in  no  way  involved  or  affected  by  the  decree  appealed 
from 
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McDADE  V,  NORFOLK  AND  WESTERN  RAILWAY  COMPANY. 

McDowell  County.      Affirmed. 

Robinson^  President 

SYtJoABUS. 

1.  The  r^ation  al  Carrier  and  passenger  does  not  terminate 
merely  by  the  act  of  the  passenger  in  alighting  from  the  car  at  hfo 
destination.  It  continues  until  a  reasonable  time  for  the  passenger 
to  leavd  the  railway  premises  has  elapsed. 

2.  Provocation  by  insulting  words  alone  does  not  Justify  an  as- 
sault  upon  a  passenger  by  the  conductor, 

3.  Exemplary  damages  are  allowable  in  an  action  against  a 
railway  company  for  wilful  injury  inflicted  by  the  conductor  upon 
a  passenger  without  lawful  justification. 


STATE  ex  rel.  TUI-»LY  v.  TAYLOR. 

Braxton  County.     Reversed,  Verdict  set  aside,  and  remanded. 

Robinson,  Prf<sident. 

SYLLABUS. 

When  counsel  fe^s  and  personal  expenses  are  sought  to  be  t^- 
covered  as  damages  on  an  injunction  bond,  it  is  incumbent  on  the 
plaintiff  to  show  either  that  injunction  was  the  sole  relief  to  which 
the  suit  pertaine,  or  that  the  fees  and  expenses  were  paid  out  solely 
for  the  purpose  of  procuring  a  dissolution  of  the  injunction  as  distin- 
guished from  expenditures  for  the  hearing  of  the  principal  issueg  lu* 
tolved  in  the  case. 


Digitized  by  CjOOQIC 


M.  H.  WILLIS. 


JAS.  H.  H^IXBR 
OFFICETCS  AHD  COMMITTEES 
Of  The  West  TinclDfa  Bar  Association 

OFFICERS. 

President— WKU  £.  HAYMOND.  Sutton* 
Vlf  0  Presidents. 
First  District— A.  L.  LEHMAN.  Fairmont;  Second  District— B.  D.  TALBOTT, 
Elkins;   Third  District— CHAS.  S.  DICE,  Lewisburg;   Fourth  Districtp- 
JOHN     T.     COOPER.     PAKKBRSBURG;     Fifth     District— WYNDHAM 
STOKES.  Welch. 

Secretary— CHARLES  McCAMIE.  Wheeling. 

Treasurer— C.  A.  KRKPS,  Parkersburg. 

Delegates  to  American  Bar  Association— Meeting  of  1910. 

C.  W.  DILLON,  FayettevUle.  J.  M.  SANDERS,  Bluefleld. 

C.  W.  I-YNCH.  Clarksburg. 

ExeentlTC  ConnclL 

W.  P.  WILLBY.  .Morgantown  H.  M.  RUSSELL,  SR..  Wheeling. 

W.  MOLLOHAN,  CJharleston.  W.  W.  HUGHES,  Welch. 

B.  M.  AMBLER,  Parkersburg. 

COMMlTTEES-1909.1910. 

Admissions. 
C.  W.  DILLON,  Chairman. 
FLEMING  L.  ALDERSON.  JOHN  A.  PRESTON. 

WELLS   GOODYKOONTZ.  E.    M.    SHOWALTER. 

Jndlflal  Admlnlstralion  and  Legal  Reform. 

JOHN  W.  DAVIS.  J.  F.  BROWN. 

F.  B.  BNSLOW.  A,  M.  CUNNINGHAM. 

Ijeiral  Education. 

W.  W.  BRANNON.  Chairman. 

B.  S.  DOOUTTLE. 
JAS.  H.  MIU^ER 
GrieTances. 
T.  P.  JACOBS.  Chairman. 

MALCOLM  JACKSON. 
E.  G.  RIDER. 
Legal  Blograpky. 
W.  G.  MATTHE\\  S,  Chairman. 
ANDREA;^'  PRICE  MTI^LARD  F.  SNYDER. 

NELSON  C.  HL^BARD.  GEO.  S.  WALLACE. 

Leglslatloii. 
GEO.  E.  PRICE,  Chairman. 
J.  W.  VANDERVORT.  WALTER  PENDLETON. 

STEWART  W.  WALICER  T.  8.  RILEY. 

Panqnet 
CHAS.  S.  DICE.  Chairman. 
H  L.  VAN  SICKEL.  T.  N.  REED. 

W.  D.  PAYNE.  L.  M.  McCUNTia 

History  of  Bench  and  Bar. 
JOHN  W.  MAfi^ON,  Chairman. 
JOHN  T.  McGRAW.  W-M.  B.  MATTHBWS. 

A.  N.  CAMPBELU  JOHN  J.  CONIFF. 

LIST  OF  FBESIDENT8. 
Thos.  P    Jacobs... 1S94     George  E.  Price... 1902 

W.  P.  Hubbard....  1895     c.  W.  Dailey 1908 

F.  W.  Brown 1896 

P.  J.  Crogan 1897 

D.  C.  Westenhaver  1898 

W.   Mollohan 1899 

L.   J    Williams 1900 

John   Bassel 1901 


W.  C.  CLAYTON. 
M.  H.  WILUS. 


C.  E.  HOGG. 

F.  M.  SANDERS. 


Joseph  Sprlgg 1886 

John  J.  Jacob 1887 

B.   BL  Ambler 1888 

E.   B.   Knight 1889 

H.  M.  Russell 1890 

W.  P.  Willey 1891 

Okey  Johnson 1892 

J.    D.    Ewing 1893 


W.  W.  Brannon 1904 

John  W.  Mason...  1905 
John  W.  Da^ia....]90€ 
J.  Hop  Woods....  1907 
St  G.  T.  Brooke...  1908 
C.  W.  Campbell...  1909 


Digitized  by 


Google 


f  •  lilj  Mi  Sd  SnmI  liri  Uw  iNb 


MURBLE-LIIW-B00K8 


WRITE 

FOR 
PRICES 


A 

REQUEST 

WILL 

BRING 

OUR 

COMPLE- 

TE 

CATALO- 

GUE 


Send  Us  Your  Wants 


American  Criminal  Raporis,  15  toIs I7&J0 

Andrews  Brief  Cyclopaedia  American  Law  2  TOli.fl&Ot 

Bailey's  Personal  Injuries,  2  vols |l&ii 

Berry's  Automobile  Law,  1  vol ••  •■•• 

Brandt  Guaranty  and  Surety,  2  vols flSJt 

Cobbey  Replevin,  1  vol •  Mi 

Cook  Corporations,  6th  Ed.  6  vols (9Mt 

Cook's  Trade  and  Labor  Combinations,  2nd  Ed. 

1  vol I«.W 

Cooley  Taxation,  2  vols 9ltM 

Cooley  Torts,  Srd  Bd.  2  vols WMt 

Bddy  Monopoles,  2  vols 11249 

Poster  Pederal  Practice  4th  Ed.  8  vols llMt 

Fruend  Police  Power  1  v<rt •  •••• 

High  Injunctions,  4th  Ed.  2  vols HMS 

High  Receivers,  4th  Ed.  2  vols I  ,7M 

Hoghes  Procedure,  2  vols ....|18JS 

Hutchinson  Carries,  Srd  Ed.  3  vols '*^^^ 

T^wis  Eminent  Domain,  3rd  Ed.  2  vols HIjM 

McClain  Crvinal  Law,  2  voli ....WMt 

McCreary  ElecUons  4th  Ed.  1  vol I  Mt 

McQuillin  Municipal  Ordinances,  1  vol I  Mt 

Ogden*s  tl^gdtiable  Instruments,  1  vol.... I  Mt 

Rood  WUls  (sheep)  1  vol I  Mt 

Sackett  Instructions  To  Juries,  3rd  Ed.  8  vols V9M 

Sutherland  Damages,  Srd  Ed.  4  vols ttMt 

Sutherland  Statutory  Construction,  2nd  Ed.  2  vols.|lMt 

Taylor  International  Law,  1  vol ^1  CSt 

Van  ZiUe  Equity  Pleading  and  Practice,  1  vol. . .  ."t  Ctt 

Van  ZUe  Bailments,  2nd  Ed.  1  vol tCtt 

Vanholst  ConsUtutional  History,  U.  8.  2  vols |12.tt 

Waples  AtUchment,  1  vol I  Ctt 

Warvell  Abstracto.  3rd  Ed $  %M 

Warvell  Vendors  and  Purchasers,  2  volb flMt 

Wtson  on  the  U.  S.  ConstituUon,  (June)  2  vols.  .flMt 


Callaghan  &  Company 


Lav  Publishers 


Book-sellers 


Chicago 


Digitized  by 


Google 


October.  1910 


The 


"'Let  every  American,  said  Abraham  Lincoln^ every  lover 
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blood  of  the  Revolution  never  to  violate  in  the  least  particu- 
lar the  laws  of  the  country,  and  never  to  tolerate  their  viola- 
tion by  others/'  We  must  recognize  the  divine  nature  of 
law;  we  must  cure  the  evils  of  present  democracy  by  a  truer 
and  more  consistent  democracy;  we  must  reconcile  liberty 
and  law  by  making  law  the  instrument  of  liberty;  and  we 
must  carry  both  liberty  and  law  not  only  into  our  government 
but  into  all  our  institutions. 
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AN  OPElf  FOBIH 

This  journal  is  intended  to  fur- 
nish an  open  forum  to  every  law- 
yer for  the  discussion  of  any  pol- 
icy or  proposition  of  interest  to 
the  Profession.  It  inrites  a  free 
Interchange  of  views  upon  all 
such  topics  whether  they  agree 
with  the  views  of  THE  BAR  or 
not. 

THTC  BAR  goes  to  every  couri 
house  in  the  state,  and  is  read  by, 
probably,  three-fourths  of  the 
lawyers  of  the  state,  and  thus 
furnishes  not  only  a  ready  me- 
dium of  communication  between 
members  of  the  Profession,  but  of 
unification  of  the  Profession  on 
all  matters  of  common  conrem, 
which  is  its  prime  mission. 
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for  all  money  due  on  that  account, 
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BAR. 

THE  BAR  is  furnished  at  the 
nominal  rate  of  $1.00  a  year, 
which  is  less  than  the  cost  of 
publication,  and  we  would  like  to 
have  the  name  of  every  lawyer  in 
the  state  on  our  subscription  list 
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We  have  now  had  a  number  of  plans  and  suggestions  for 
improving  the  practice  of  taking  depositions  in  chancery.  But 
the  subject  is  not  exhausted,  and  we  would  like  to  hear  from 
any  member  of  the  bar  who  has  anything  to  contribute  to  the 
subject 


We  publish  on  another  page  of  this  issue  a  very  readable, 
well  expressed,  sound  and  nensible  paper  by  Hon.  B.  L.  Butcher 
of  the  Marion  county  bar,  read  before  the  local  Bar  Association 
of  that  county.  It  deals  with  a  topic  that  concerns  the  profes- 
sion very  intimately  and  is  worthy  of  a  i)erusal  by  its  members. 
We  are  glad  to  give  it  a  place  in  The  Bab. 


The  proposition  was  early  before  the  West  Virginia  Bar 
Association  to  adopt  the  code  of  Ethics  promulgated  by  the 
American  Bar  Association,  on  the  assumption  that  it  was  the 
best  proposed  and  that  it  would  add  to  its  force  and  effect  for 
all  State  Associations  to  have  a  uniform  code-  Action  on  it  was 
deferred  and  West  Virginia  will  be  late  in  accepting  it.  It  has 
already  been  adopted  by  the  following  States: 

New  York.  Pennsylvania,  Illinois,  New  Jersey*  Maine, 
Iowa,  Florida  Tennesseei  South  Dakota,  Kansas,  Indiana* 
North  Dakota.  Ohio,  Washington,  Nebraska-  Louisiana,  Ver- 
mont and  Connecticut. 


Judge  Ooff.  of  New  York,  has  held  that  the  interference 
of  Union  labor  to  prevent  a  man  running  his  business  on  the 
''open  shop"  plan,  is  an  unlawful  conspiracy.  Why. not t  The 
courts  held  in  the  celebrated  ''hatter  case"  that  a  boycot  is 
an  unlawful  conspiracy.  Wherein  lies  the  diflferencef  A  man  is 
in  the  hat  business  and  employs  non-union  labor,  and  aU  mem- 
bers of  the  Union  conspire  to  destroy  his  patronage.  Another 
roan  is  manufacturing  glass  and  there  is  a  strike.  The  strikers 
conspire  to  prevent  strike-breakers  from  taking  their  places* 
In  either  case  it  is  a  conspiracy  to  destroy  a  private  business 
unless  the  owner  accedes  to  the  demands  of  the  conspirators. 
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A  few  jreaUB  ftgo  h  mitmet  of  fhe  Civil  Wlu^i  who  is  now  «l 
iflistico  of  th^  Supreme  Court  of  the  United  l^tatee,  delivered  ai 
Memorial  Day  addtesa  on  the  "* Soldier's  Faith,'*  in  which  h^ 
snggested  ihal^  it  is  }>0rhfq>6  ''not  vain  for  ns  to  tell  the  new 
generation  what  we  learnt  in  onr  day  and  what  we  fftill  he* 
lieve— that  the  joy  of  life  is  living,  is  to  pnt  ont  all  ope*a  pow» 
ers  as  f  ar  as  th^  will  go.  and  the  measure  of  i>ower  is  obstacles 
overcome ;  to  ride  boldly  at  what  is  in  front  of  yon*  be  it  fence 
or  enemy;  to  pray  not  for  comfort  bnt  for  combat;  to  keep. the 
soldier's  faith  against  the  donbts  of  civil  life,  more  beeettin£( 
and  harder  to  overcome  than  all  the  misgivings  of  the  battle^ 
field." 

''For  never  land  long  lease  of  empire  won 
Whose  sons  sate  silent  when  base  deeds  were  done.'' 


A  young  woman  brought  suit  the  other  day.  in  a  New  York 
Court  under  an  assumed  name.  The  i>oint  was  iraised  and  es- 
tablished, that  it  was  not  her  real  Qame.  The  Court  said: 

"The  plaintiff,  if  she  be  bnpwn  under  more  than  onct 
name,  or  has  assumed  a  name  other  than  her  tme  name,  may 
without  the  aid  of  judicial  sanction  sue  under  her  assumed 
name*  At  common  law  a  man  eoul^  change  his  name  'without 
intervention  of  either  the  sovereign,  the  courts,  or  Parliament,' 
and  the  common  law,  unless  changed  by  statute,  of  course  ob- 
tains in  the  United  States." 

Judge  Smith  then  referred  to  fl  Court  of  AppeiOs  decision 
in  which  Judge  Vann  wrote: 

"A  man  may  legally  name  hiinself  or  acquire  a  name  by 
reputation,  general  usage*  and  habit'' 


A  prisoner  at  the  sessions  had  been  duly  convicted  of  Aeft 
when  it  was  seoi*  on  "proving  previous  convictions,'^  that  he 
had  actually  been  in  prison  at  tilie  tjme  t^  theft  wa0  conuniltedi 
"Why  didn't  you  say  so!"  asked  the  j^dge  of  the  prisoner 
angi^. 

"Your  Lordship.  I  was  afraid  of  prejudicing  the  jury 
against  me.''— ^Tcmis  kerald* 
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A  SIDE  LIGHT  ON  THE  COST  OP  LIVING. 


Mr.  Martin,  who  is  a  farmer  and  ako  a  member  of  oon- 
gresR  from  Sonth  Dakota,  gives  some  very  frank  and  sogges- 
tive  facts  as  to  who  is  pa3ring  the  freight  in  these  times  of 
oostly  living. 

He  puts  the  case  in  a  way  that  is  original  and  illuminating: 

For  example  a  bushel  of  com  bought  seven  pounds  of 
sugar  in  1897.  Now  it  buys  sixteen  pounds.  The  same  bushel  of 
com  bought  five  gallons  of  oil  in  1897  and  now  it  buys  eleven 
gallons.  In  1897  a  bushel  of  com  bought  2.59  units  of  trans- 
portation. Now  it  buys  more  than  7  units.  The  table  also  showed 
that  the  purchasing  value  of  oats*  rye,  barley  and  other  cereal 
grains  has  increased  proportionately  in  purchasing  value. 

Livestock  also  showed  a  marked  increase  in  purchasing 
value.  In  1897  a  steer  bought  370  pounds  of  sugar.  Now.  it  buys 
408  pounds.  In  1897  the  average  American  hog  bought  ninety- 
one  pounds  of  sugar,  whereas  now  it  buys  192  pounds.  Nowa- 
da3rs  a  hog  buys  116  pounds  of  cofFee^  whereas  in  1897  it  bought 
only  42  pounds.  The  purchasing  value  of  horses  has  also  in- 
creased greatly. 

''The  farmer  is  not  kicking/'  said  Mr.  Martin.  ''He  is  not 
selfish,  but  at  the  same  time  he  would  view  with  alarm  the  pass- 
ing of  the  era  of  high  prices." 


AERIAL  JURISPRUDENCE. 


Curious  things  happen  in  Iowa  sometimes.  The  courts  of 
that  State  are  called  upon  frequently  to  determine  unusual 
cases.  A  meteoric  stone  fell  from  the  Bky  on  Iowa,  becoming 
embedded  in  the  rich  farming  land  of  a  Hawkeye  agriculturist 
A  wayfarer  from  Missouri  dug  it  up  and,  claiming  title  as  the 
finder,  walked  away  with  the  aerolite.  He  was  overtaken  by 
the  Iowa  farmer,  who  claimed  the  stone  as  a  part  of  his  land. 
Who  was  right!  The  wisdom  of  a  court  was  appealed  to  for  a 
decision. 

On  behalf  of  the  Missouri  wayfarer,  testimony  was  given  by 
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an  alleged  Klickitat  Indian,  70  years  of  age,  the  last  of  all  his 
tribal  family.  The  alleged  Klickitat  testified  that  when  he  was 
a  young  boy  he  used  to  go  hunting  with  Wachino,  an  alleged 
Clackamas  chief;  that  he  often  saw  this  meteorite;  that  he  had 
been  told  it  was  of  iron :  that  it  had  hollows  in  it ;  that  when  it 
rained  the  water  fell  in  it>  and  the  Indians  went  there  and 
washed  their  faces  in  the  water  and  put  their  bows  and  arrows 
in  it*  which  they  used  in  time  of  war ;  that  the  medicine  men  said 
it  came  from  the  moon,  and  that  the  Indians  called  it  ''Toman- 
OW08."  If  the  Indians  carried  it  about  and  their  medicine  men 
used  it,  it  was  portable  and  not  real  estate,  and  the  finder,  not 
the  owner  of  the  land,  was  entitled  to  possess  it- 

But  one  argument  is  good  often  until  another  is  heard. 
Against  this  the  prosaic  claim  was  urged  that  whatever  be- 
comes a  part  of  the  land,  become  sthe  possession  of  the  land  own 
er;  that  the  finder  was  a  trespasser  and  had  no  title  to  the 
stone,  and  that  the  traditions  of  the  medicine  men  when  the 
lowas  and  Algonquins  overran  the  State  had  no  bearing  on  the 
question. 

The  Court  therefore  decided  in  favor  of  the  Iowa  man  on 
legal,  not  sentimental  grounds.  He  owned  the  aerolite.  Indians 
worshipped  mountains  and  streams  as  well  as  the  sun  and 
stars  ''without  any  right  to  them,"  and  with  an  aerolite  it  was 
precisely  the  same. 


The  burly  prisoner  stood  unabashed  before  the  judge.  It 
was  his  first  time  in  a  court  and  before  a  jury,  says  a  writer 
in  the  Argonaut-  "Prisoner  at  the  bar."  asked  the  clerk,  "do 
you  wish  to  challenge  any  of  the  jury?" 

The  prisoner  looked  them  over  with  a  skilled  eye. 

*'Well,"  he  replied,  "I'm  not  exactly  wot  you  calls  in 
training  .  but  I  guess  I  could  stand  a  round  or  two  with  that 
fat  old  geezer  in  the  comer."— Yrmtt'^  Companion. 


The  Saturday  Liberal  News,  of  Watertown.  N.  J.,  has 
a  libel  sipt  on  its  hands  for  publishing  a  picture  of  a  barroom 
in  which  a  double  murder  was  recently  committed.  The  pic^ 
ture  was  that  of  another  place. 
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AN  ECHO  OF  THE  PllUR  FOOD  LAW. 


The  act  commonly  known  bm  the  pure  food  law.  approvecl 
June  30,  1906,  was  entitled  'An  act  for  preventinff  the  manu- 
facture, sale  or  transportation  of  adulterated  or  misbranded  ot 
poisonous  or  deleterious  foods,  drus:B.  medicines  and  liquoni 
and  for  regulating  the  traffic  therein.'*  A  question  at  once  aros^ 
regarding  Ihe  results  of  the  use  of  certain  chemicals  as  preserv'' 
ing  agents.  One  of  the  substances  commonly  used  for  that  pur 
pose  is  benzoate  of  soda.  The  law  provided  that  examinations  ot 
specimens  of  foods  and  drugs  should  be  made  by  the  bureau  of 
chemistry  of  the  Department  of  Agriculture,  and  the  machin* 
ery  of  that  bureau  was  employed  in  a  series  of  practical  studies 
of  the  effects  of  benzoate  of  soda  on  the  human  ^yattem. 

As  a  result  of  the  experiments  the  bureau  very  decidedljr 
put  benzoate  of  soda  in  the  deleterious  class.  Immediately  there 
came  a  roar  of  prot^  from  canners  and  picklers,  who  dikdared 
that  their  business  would  be  ruined.  It  waa  a^s^rted  that  many 
millions  of  dollars  were  at  stake,  that  the  canning  industry  and 
the. pickling  industry  would  be  destroyed,  that  the  farmenr 
would  lose  an  important  and  valuable  market  for  theii*  products^ 
and  that  consumers  would  be  deprived  of  many  of  their  tabfe 
supplies. 

The  then  President,  instead  of  standing  loyally  by  thj 
legally  constituted  oflficial  bureau,  which  many  thought  hU 
only  proper  course,  caused  the  appointment  of  the  special  com- 
mission that  came  to  be  known  as  the  fiemsen  board.  After  a 
series  of  more  or  less  elaborate  tests,  this  referee  board  sub- 
mitted a  report  expressing  a  view  contrary  to  that  of  the  offic- 
ial bureau.  The  official  chemists  were  overridden  hy  a  depart- 
mental order,  with  the  approval  of  the  President  and  on  the 
basis  of  the  finding  of  the  referee  board  the  use  of  benzcMite  of 
soda  was  officially  rec(^ized  and  permitted.  The  question  has 
now  reappeared,  this  time  in  the  Federal  courts. 

Some  six  years  ago  the  State  of  Indiana  placed  on  its 
statute  books  a  law  prohibiting  the  manufacture  and  sale  of 
articles  of  food  in  which  ''deleterious  preservatives'^  are  used, 
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and  constituting  tbe  State  Board  of  Health  the  anthorily  in 
the  determination  of  what  is  and  what  is  not  ** deleterious."  By 
the  decision  of  that  body  benzoate  of  soda  went  into  the  pro- 
hibited group  and  the  doors  were  dosed  to  the  sale  of  food- 
gtufb  in  which  it  is  used  as  a  preserving  agent.  This  interfered 
with  the  sale  of  merchandise  manufactured  in  other  States  and 
sold  to  dealers  in  Indiana.  Producers  of  canned  goods  and 
pickles  in  Rochester.  N.  T*.  and  Detroit,  Mich.,  brought  suit 
against  the  State  of  Indiana  and  some  of  its  officials,  asking 
through  a  Federal  court  an  injunction  restraining  the  State 
authorities  from  preventing  the  sale  of  their  merchandise  in 
Indiana.  Of  the  right  of  that  State  to  prohibit  the  sale  of  a 
deleterious  substance  there  can  no  more  question  than  there 
is  of  its  right  to  prohibit  the  sale  of  intoxicating  liquors.  The 
quesstion  is  whether  benzoate  of  soda  is  properly  classed  as  a 
deleterious  substance.  If  it  is  not  properly  so  classed,  the  sale 
of  foodstufb  in  which  it  is  used  is  not  prohibited  by  State  law, 
and  the  canners  and  picklers  of  Indiana  and  other  States  may 
use  it  in  merchandise  for  sale  to  the  Indianians  as  freely  as 
fhey  might  use  salt  on  meats  or  sugar  in  preserves- 

As  a  part  of  the  legal  proceedings  the  Attorney-General 
of  Indiana  is  now  in  Washington  taking  testimony  for  pre- 
sentation in  the  trial  in  the  Federal  court  in  Indiana.  He  has 
made  complaint  of  unfair  treatment  l^  the  Department  of  Ag- 
ricultQre»  asserting  that  in  obtaining  the  testimony  of  the  ref- 
eree board  that  decided  in  favor  of  the  use  of  benzoate  of  soda 
he  had  the  approval  and  the  co-operation  of  the  Department, 
while  he  has  encountered  obstades  in  the  Department  in  his 
efjlorts  to  secure  the  testimony  of  Dr.  Wiley  and  his  assistants, 
who  were  and  still  are  strongly  opposed  to  the  use  of  that 
domical  as  a  preserving  agent.  His  charge  of  official  partiality 
appears  to  be  fairly  supported,  but  he  is  getting  what  he 
wanted,  and  it  may  be  supposed  that  the  experts  of  the  official 
bureau  are  not  averse  to  giving  support  to  the  position  taken 
earlier  by  them. 

If  the  dedsion  of  the  Federal  Court  in  Indiana  supports 
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the  opinion  of  tbe  Remsen  board  the  result  will  donbtlesg  be 
the  issuance  of  a  Federal  ininnetion  over-riding  a  State  law 
and  the  interpretation  of  that  law  by  the  State  offcials.  Pr^ 
siunably*  the  State  would  carry  its  case  to  the  higher  courts.  If 
the  decision  shall  be  in  accordance  with  the  experience  and  view 
of  the  experts  of  the  bureau  of  chemistry  of  the  Department 
of  Agriculture  the  accepted  opinion  of  the  Remsen  board  would 
be  80  discredited  as  to  make  its  rejection  almost  a  necessity. 


STANDING  ON  THE  FOLT^DATIONS 


When  Mayor  Gaynor  af  New  York,  was  criticized  for 
not  debarring  the  ''fight  pictures''  from  exhibiting  in  that 
city,  although  he  was  in  sympathy  with  those  who  would  ex- 
clude them,  his  simple  and  complete  reply  was»  that  although 
he  was  Mayor  he  had  no  more  authority  than  any  private  cit- 
jzen  beyond  that  which  the  law  conferred  upon  him. 

"Ours  is  a  government  of  laws  and  not  of  men/'  said  he. 

"I  am  not  the  Czar  of  New  York  and  I  can  only  enforce 
the  laws  as  they  exist" 

"You  may  be  absolutely  certain  that  I  will  not  take  the 
law  into  my  own  hands. 

"The  growing  exercise  of-  arbitrary  power  in  this  country 
by  those  put  in  office  would  be  far  more  dangerous  and  is 
far  more  dreaded  than  certain  other  vices  that  we  wish  to 
minimize  or  be  rid  of." 

These  are  golden  words  fitly  spoken  at  a  time  when  we 
would  fain  send  them  ringing  through  the  lenght  and  breadth 
of  the  land.  A  New  York  paper  well  said  that  "of  all  the  ad- 
mirable things  Mayor  Ga3mor  has  done,  none  was  more  admir- 
able than  his  rugged  insistance  that  arbitrary'  power  has  no 
place  in  a  Republic,  and  that  personal  government  must  not  be 
substituted  for  a  government  of  laws,  however  great  the  im- 
mo-liate  advantages  may  seem." 

Tt  is  reassuring  at  this  time  to  hav«:  a  man  in  the  execu- 
tive office  administering  the  government  of  the  great  city  of 
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New  York*  and  a  man  in  the  executive  office  at  Washingtoxi 
administering  the  government  of  this  great  nation  who  are 
both  thoroughly  trained  lawyers*  schooled  by  long  experience 
on  the  Bench  not  only  to  know  the  law  but  to  absorb  its  spirit 
and  respect  its  dignity  and  the  importance  of  maintaining  its 
supremacy  over  arbitrary  encroachments  of  official  power. 

We  do  not  say  that  all  officers  *n  a  republic  should  be  law- 
yors.  bui  we  do  say  that  no  man  shonKi  bt.>  elected  to  office  who 
has  not  tte  judicial  spirit  and  the  attituilo  of  the  trained  law- 
yer toward  the  law. 


THE  BOTTOM  PACTS 


We  have  several  times  given  expression  in  these  pages,  that 
any  substantial  reform  in  our  judicial    procedure  must  begin 
with  the  reformation  of  the  lawyers. 

In  otiier  words,  the  lawyers  have  it  within  their  power  to 
make  all  the  reforms  that  are  now  so  loudly  demanded,  with- 
out any  aid  from  legislation  or  any  other  source. 

We  have  before  us.  at  this  writing,  a  private  letter  from 
one  of  the  most  able  judges  of  this  State,  which  we  would  like 
to  publish  in  full,  if  it  were  permissible.  But  the  lette  ris  not 
written  for  publicatioui  and  when  he  wrote  it  he  did  not  sus- 
pect that  any  part  of  it  would  ever  appear  in  print.  Yet  with- 
out violating  any  confidence  as  to  the  author*  we  venture  here  to 
quote  a  few  sentences  which  every  practical  lawyer  will  recog- 
nisse  as  bottom  facts.    Sa3rs  he : 

''But  frankly,  between  you  and  me,  the  bar  all  over  fhe 
state  is  most  largely  to  blame  for  delays  in  trials.  Ill  tell  yon 
one  may  say  all  he  pleases  about  the  'high  profession,'  and  the 
honorable  and  responsible  relation  the  lawyer  sustains  to  or- 
ganized society;  but  you  would  have  to  sit  on  fhe  Bench  and 
watch  fhe  shystering  movements,  of  what  is  termed  ''high 
grade"  lawyers  only  a  short  time,  to  realize  how  few  of  the 
legal  fraternity  keep  before  them  a  view  of  their  duties  to  the 
public  in  the  practice  of  the  law,  and  how  few  of  them  remem- 
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ber  that  they  are  Court  officers  sworn  to  assist  in  the  adminis- 
tration of  the  law  rather  than  impede  its  administration.  They 
forget  that  it  is  their  sworn  duty  to  assist  the  court  in  arriv- 
ing at  correct  judgments  and  in  administering  justice,  rather 
than  dilatory  tactics  to  delay  the  courts  and  befog  the  issues  and 
try  to  entrap  the  court  for  the  purpose  of  appeal  and  further 
delay.  What  the  public  needs  is  not  necessarily  so  much  change 
in  the  rules  of  C!ourt  practice  as  it  is  a  change  in  the  attitude 
of  the  lawyers  of  the  State  toward  the  Courts  and  a  cleaner 
realization  of  their  duties  to  the  public  growing  out  of  the  priv- 
il^ed  character  of  their  profession." 

''This  sounds  a  little  harsh  and  like  I  was  sore  on  the  pro- 
fession; yet  I  am  not  sore,  nor  have  I  any  exceptional  occasion 
to  be  sore:  but  there  is  truth  in  it  as  sure  as  you  live.  No 
judge  in  the  State,  I  am  sure,  has  practicing  before  him  law- 
yers against  whom,  as  a  whole,  less  can  be  said  than  I  have ;  and 
yet  I  have  grounds  for  complaint." 

We  believe  there  is  no  judge  in  the  State,  and  perhaps  no 
practicing  lawyer,  that  will  take  issue  with  the  above  indict- 
ment, made  by  an  able  Judge,  in  an  impartial  spirit  without 
enmity  and  with  no  possible  desire  or  intent  to  unjustly  reflect 
upon  the  Profession. 

President  Taft,  an  experiennced  lawyer  and  judge,  has  giv- 
en his  testimony  along  the  same  line.  **Ahsl  lawyer."  he  said 
recently  he  felt  called  upon,  to  remark  that  the  administration 
of  justice  in  this  country  ''has  suffered  grievously  from  the 
intensity  with  which  lawyers  have  served  their  clients  and  the 
lightness  of  the  obligation  which  they  have  felt  to  the  court 
and  to  the  public  as  officers  of  the  court  and  the  law  to  do  no 
injustice."  The  lack  of  scruple  as  to  means,  he  said,  which 
counsel  too  frequently  exhibit  in  defense  of  preservation  of 
their  clients'  interests  is  often  the  cause  for  popidar  resentment 
"The  conduct  of  the  defence  of  criminals  in  this  country," 
continued  the  President  ''and  the  extremes  to  which  counsel 
doem  themselves  justified  in  saving  their  clients  from  the  just 
judgment  of  the  law,  have  much  to  do  with    the  disgraceful 
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condition  in  which  we  6nd  its  administration.  The  awakened 
moral  conscience  of  the  country  can  find  no  better  object  for  its 
influence  than  in  making  lawyers  to  understand  that  their  obli- 
gation to  their  clients  is  only  to  see  that  their  clients'  legal 
rights  are  protected,  and  they  need  not  and  ought  not  to  lose 
their  own  identity  as  officers  of  the  law  in  the  cause  of  their 
clients  and  recklessly  resort  to  every  expedient  to  win  the 
cause." 

These  criticisms  furnish  food  for  reflection.  Is  it  not  time 
that  the  whole  conception  of  the  lawyer's  profession  should  be 
reconstructed  ♦  Under  the  modem  idea  of  his  mission  in  a  trial, 
to  deny  everything  and  admit  nothing,  we  have  drifted  into 
a  contentious  procedure  that  does  not  aim  (so  far  as  the  bar  is 
concerned)  to  do  justice,  but  to  defeat  justice.  Until  two  law- 
yei-s.  representing  opposite  sides  of  the  case,  can  learn  to  sit 
down  together  at  the  trial  table  each  with  a  conscientious  and 
single  motive  to  arrive  at  truth  and  justice  between  parties  and 
to  do  so  with  the  utmost  directness  and  frankness,  the  useful- 
ness of  the  lawyer  will  continue  to  diminish  in  the  eye  of  the 
public,  and  the  now  popular  diemand  for  a  reorganization  of 
our  courts  will  result  in  relegating  the  lawyer  to  the  rear. 


Anoth>»  Enterprising  Lawyer.— A  Texas  lawyer  adds 
the  following  to  his  professional  card: 

"Correspondence  solicited  in  English.  German.  French, 
and  Spanish. 

"Notary  Public County. 

"Cable  Address 

'Storage.  Insurance.  Real  Estate,  Foreign  Banking.  Steam- 
ship.  Manufacturers'  and  Shippers'  Agent. 

"Sells  Cabin  and  Steerage  Tickets  over  the  following  S.S. 
Lines:  American  Line,  Campagnie  Generale  Transatlantiquc* 
Netherland  American  S-S.  Co.,  Norddeutcher  Lloyd  and  Red 
Star  Line:  also  sell  Railroad  tickets  over  the  Southern  Pacitlc 
in  connection  with  European  S.S.  Tickets.  Exchange  sold  on 
all  parts  of  the  World  and  Monev  transfers  made  at  low  rates- 

"If  you  need  any  OIL.  CO.\Tj,  BRICKS,  LUMBER, 
SHINGLES,  WALL  PAPER.  MACHINERY,  write  to  me  for 
prices." —  Case  and  Comment. 
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THE  NEW  NATIONALISM 


The  platform  of  **New  Nationalism''  recently  promul- 
gated by  ex-President  Roosevelt  is  not  new. 

A  very  able  and  influential  journal,  "The  Outlook,"  of 
which  Mr.  Roosevelt  is  the  contributing  editor,  has  been  ably 
and  forcibly  advocating  the  tenets  of  the  platform  for  some 
years;  while  Mr.  Roosevelt  has  been  putting  them  into  prac- 
tical effect  as  President  of  the  United  States. 

There  are  two  planks  in  the  platform  as  formulated  by  Mr. 
Roosevelt  which  contain  the  pith  and  spirit  of  the  whole  move- 
ment: and  contain,  as  weU,  the  danger  to  American  institutions, 
although  concealed  in  language  that  make  them  very  inoffensive 
to  the  casual  reader,  but  disclose  the  dynamite  to  the  lawyer 
who  looks  below  the  surface.    They  read  as  follows: 

"The  New  Nationalism  is  still  more  impatient  of  the  im- 
potence which  springs  from  the  over  division  of  Government 
powers.  ' 

-''Fhis  new  nationalism  regards  the  executive  power  as  the 
steward  of  the  public  welfare.'' 

When  the  full  meaning  of  these  two  planks  is  understood, 
they  wiU  seem  to  contain  an  avowal  of  a  doctrine  more  revolu-' 
tionaipr  than  anything  that  ever  proceeded  from  the  lips  of  any 
American  who  has  held  high  office  in  our  Government. 

Without  going  into  any  extended  discussion,  the  doctrine 
of  the  New  Nationalism  may  be  explained,  in  short  to  hold 
that  there  is  a  sovereign  or  inherent  power  in  the  President, 
to  assume  any  functions  not  expressly  prohibited  by  the  Con- 
stitution; and  this  doctrine  applies  to  other  departments  of  the 
Government  The  Outlook  expresses  it  by  saying  that  The 
President  is  a  "King."  having  all  the  prerogatives  of  a  King  at 
the  head  of  a  Government,  so  far  as  he  is  not  restrained  by  the 
terms  of  the  Constitution.  It  illustrates  the  New  Nationalism 
by  remarking  the  difference  between  Mr.  Taft's  administration 
and  that  of  Mr.  Roosevelt;  If  any  course  of  action  was  pro- 
posed  Mr.  Taft  would  inquire:  ''Is  there  any  law  for  itf" 
Mr.  Roosevelt  would  inquire,  "is  there  any  law  against  it?" 
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Mr.  Roosevelt,  as  another  illustration,  inveighs  against  the 
Supreme  Court,  because  it  decided  that  a  law  of  New  York 
was  unconstitutional  and  void  which  was  unquestionably  o- 
great  benefit  to  a  certain  class  of  citizens:  holding  that  the 
Court  ought  to  have  shut  its  eye  as  to  the  law  in  order  tliat 
the  citizens  concerned  should  enjoy  the  benefit  proposed!  We 
are  not  using  his  language  but  we  are  stating  the  theory  that 
IS  held  when  he  says  that  **This  new  nationalism  regards  the 
executive  power  as  the  steward  of  the  public  welfare!  He  has 
no  limitations  unless  they  are  expressly  incorporated  in  th'3 
Constitution. 

Now  we  want  to  see  what  the  Supreme  Court  of  the  Unit- 
ed States  has  to  say  of  the  New  Nationalism,  and  we  invite  a 
careful  reading  of  it,  because  it  will  be  reassuring  to  every  lover 
of  this  Republic,  and  every  patriot  who  is  beginning  to  fear 
for  the  old  nationalism. 

In  a  very  recent  case — ^we  have  not  the  reference  at  hand — 
but  it  is  the  case  of  Kansas  vs.  Colorado,  in  which  the  court 
had  occasion  to  deal  with  this  subject,  the  opinion  said: 

**The  proposition  that  the  legislative  powers  affecting 
the  nation  as  a  whole  which  belong  to  the  national  Govern- 
ment, although  not  expressed  in  the  grant  of  powers,  is  di- 
rectly in  conflict  with  the  doctrine  that  this  is  a  Government 
of  enumerated  powers.  That  this  is  such  a  Gtovemmetit 
clearly  appears  from  the  Constitution,  independently  of  the 
amendments,  for  otherwise  there  would  be  an  instrument 
granting  certain  specified  things  made  operative  to  grant  other 
and  distinct  things-  This  natural  construction  of  the  original 
body  of  the  Constitution  is  made  absolutely  certain  by  the 
Tentii  Amendment- 

**This  amendment*  which  was  seemingly  adopted  with 
prescience  of  just  such  contention  as  the  present,  disclosed 
the  widespread  fear  that  the  national  Government  might,  under 
the  pressure  of  supposed  general  welKare,  attempt  to  exer- 
cise powers  which  had  not  been  granted.  With  equal  deter- 
mination the  framers  intended  that  no  such  assumption  should 
ever  find  justification  in  the  organic  act.  and  thai  if  in  the 
future  further  poivers  seemed  necessarjf  they  should  be  grant- 
ed  by  the  people  in  the  manner  they  had  promded  for  amend- 
ing that  ac(* 
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*'It  (the  Tenth  Amendment)  reads:  *The  powers  not  del- 
i*gated  tn  the  Tnited  Statea  by  the  Constitution  nor  prohib- 
iated  by  it  to  the  States  are  reserved  to  the  States  respectively 
or  to  die  people. 

**The  ar^iment  of  counsel  ignored  the  principal  factor 
of  this  article,  to  wit,  *the  people/  Its  principal  power  was 
not  the  distribution  of  power  between  the  United  States  and 
the  States,  but  a  reservation  to  the  people  of  all  powers  not 
farranted.  The  preamble  of  the  Constitution  declares  who 
framed  it,  *We  the  i>eople  of  the  Unite«l  States.'  not  the  peo- 
ple of  one  State,  but  the  people  of  all  the  States  and  Article 
X.  reserves  to  the  people  of  all  the  States  the  powers  not  del- 
egated to  the  United  Sttes. 

'*The  powers  affecting  the  internal  affairs  of  the  States 
not  granted  to  the  United  States  by  the  Constitution  nor  pro- 
hibited by  it  to  the  States  are  reserved  to  the  States  respect- 
ively, and  all  powers  of  a  national  character  which  are  not 
delegated  to  the  national  Government  by  the  Constitution  are 
reserved  to  the  people  of  the  Ignited  States. 

^^The  people  who  adopted  the  Constitution  knew  that  in 
the  nature  of  ihincis  thejf  cmdd  not  forsee  all  the  .gnestions 
which  might  arUe  in  the  future,  all  the  circumstances  which 
mght  call  for  the  exercise  of  further  po^A'ci's  than  those  grant- 
ed to  the  United  States*  and  after  making  provision  for  an 
amendment  to  the  Constitution  by  which  any  needed  addition" 
al  powers  would  be  granted  they  reserved  to  themselves  aU  the 
powers  not  so  delegated,** 


A  BORN  JOURNALIST 


Judge  Alvin  Duval  (while  judge  of  the  Kentucky  Court 
of  Appeals)  in  company  with  'Squire  Johnson,  a  very  larg3 
man — the  judge  being  much  smaller — once  called  a  political 
meeting  in  Lexington,  while  for  the  lack  of  adequate  adver- 
tisement was  attended  by  themselves  only.  The  distinguished 
judge,  possessing  a  fund  of  auiet  humor,  finally  began  to  write 
a  notice,  reading  aloud  as  he  wrote:  "At  a  large  and  respect- 
able meeting  held  in  this  city  yesterday — *' 

**Stop  tiiere  a  minute  judge!"  exclaimed  the  squire  in  sur- 
prise, "you  surely  wouldn't  publish  a  notice  that  this  was  a 
lai^  and  respectable  meeting." 

"Why  not!"  quietly  rejoined  the  judge.  "Are  you  not 
large  and  am  I  not  respectable  t'' — Circle. 
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THE  SUPREME  COURT  AMENDMENT 


The  proposed  constitutional  amendment  for  increasing  the 
number  of  judges  of  our  Supreme  Court,  is  simply,  and  we 
might  say»  solely,  a  measure  for  expediting  the  business  of  that 
Court. 

It  is  not  worth  while  for  The  Bab  to  explain  its  provisions, 
for  every  laiivyer  is  presumed  to  be  familiar  with  them;  and 
we  could  not  reach  the  laymen  if  we  would,  and  could  not  in- 
duce them  to  listen  if  we  did.  They  will  vote  blindly,  or  at 
least  indifferently,  while  it  will  be  the  chief  matter  of  inter- 
est to  the  lawyer. 

Any  measure  that  tends  to  expedite  the  business  of  the 
courts  is  pertinent  and  fashionable  now,  and  even  if  it  is  not 
the  best  measure  that  could  be  devised  will  be  accepted  on  gen- 
era]  principles,  as  the  least  of  two  evils. 

There  is  probably,  only  one  practical  way  for  expediting 
the  business  of  the  Supreme  Court  of  Appeals,  and  that  is  to 
increase  the  number  of  judges  who  are  to  do  the  work  As 
compared  with  other  courts  there  is  very  little  time  consumed 
in  this  by  open  court  proceedings.  Its  work  is  done  in  the 
•luiet  of  the  cquncil  chamber. 

The  proposition  is  to  divide  the  Court  into  two  parts 
consisting  of  three  judjrrs  each,  each  part  working  indepen- 
ently  of  the  other,  and  thus  dispatching  twice  the  business  of 
a  single  court.  The  practical  operation  of  the  amendment 
will  be  to  make  the  decision  of  any  one  part  the  judgment  of 
the  court,  the  other  judges  giving  only  a  nominal  concurrence- 
The  Chief  Justice  is  intended  apparently  as  a  fifth  wheel,  as 
he  simply  divides  the  judges  into  their  respective  parts,  assigns 
the  cases,  and  need  not  preside  over  either  of  the  two  parts— 
and  it  is  quite  evident  that  he  could  not  preside  in  both. 

As  a  measure  for  the  dispatch  of  the  business  of  the  Court 
we  would  guess  that  it  will  prove  a  success.  And  so  far  as 
we  know  there  Is  no  opposition  to  it  in  the  Profession.     The 
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last  meetiiM^  of  the  Bar  Association  took  steps  to  promote  its 
adoption. 

We  would  be  glad  to  have  roembors  of  the  Profession  use 
the  columns  of  Thg  Bar  for  its  discussi<m. 


A  PRACTICAL  AND  SAFE  PLAN  FOR  REFORMING  OUR 

COTJRTS. 


In  the  last  number  of  The  Bar  we  published  an  article 
under  the  above  title  which  we  here  reproduce  as  the  shortest 
method  of  bringinir  it  again  to  the  attention  of  our  readers : 

**We  believe  that  the  most  effective  and  comprehensive 
answer  to  the  public  demand  for  reforming  our  Ctourts,  can 
be  accomplished — ^not  by  legislative  enactment,  and  spasmodic 
amendments  of  the  law — but  by  ** Rules  of  Practice."  regulat- 
in;r  the  procedure  in  our  courts. 

We  believe  also  that  these  rules  ought  to  come — ^not  from 
the  Ijegislature — but  from  the  bar  itself,  duly  commissioned 
and  authorized  to  formulate  and  adopt  them.  Nearly  every 
defect  complained  of  in  the  methods  of  our  courts,  can  be  cor- 
rected, and  only  corrected  by  a  well  digested  and  well  enforced 
Code  of  rules,  regulating  the  practice  in  our  courts. 

We  have  in  mind  a  plan  for  bringing  about  this  regula- 
tion of  the  practice  Mhich  we  hereby  submit  for  discussion 
and  criticism  by  the  bar: 

1.  We  would  have  all  the  judges  of  the  Circuit  Courts* 
t'jgith(»r  with  one  member  of  the  Suprem*.*  Bench.  Constitut*'*! 
a  commission  by  legislative^  act  to  make,  adopt,  formulate  and 
put  in  practice  a  set  or  Code  of  rules  of  proceedure  goveru- 
inir  nn«l  making  uniform  the  practice  in  all  the  courts. 

2.  The  Commission  should  meet  once  a  year  at  such  times 
and  place  as  it  would  appoint,  to  revise,  ani.*nd  or  rep^il  and 
perfect  these  rules,  as  experience  might  suggest  They  should 
he  printed  and  bound  in  convenient  form  at  the  expense  of 
the  State,  and  should  be  binding  on  all  the  courts  in  so  far 
as  not  in  conflict  with  any  statute. 

3.  If  the  Commission  should  desire  to  make  any  rule  or 
regulation,  that  is  in  conflict  with  an  existing  statute,  they 
should  recommend  to  the  Ijegislature  an  ameniUnent  or  repeal 
of  the  statute,  and  the  Legislature  could  reserve  the  right  to 
modify  or  abolish  any  lule  adopted  by  the  Commission- 
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We  believe  that  this  plan  could  be  practically  put  into 
operation  without  any  specific  legislative  act  if  the  Judges  of 
the  Courts  could  be  brought  to  agree  to  carry  it  out;  for  they 
already  possess  general  authority  to  regulate  and  control  the 
practice  in  their  courts.  But  they  could  go  further  and  correct 
the  practice  in  many  respects  where  it  is  now  regulated  by 
statute,  and  there  is  no  doubt  but  the  main  defects,  the  delays, 
the  excessive  costs  and  the  circumlocution  in  our  courts  would 
be  corrected  if  such  a  commission  was  invested  with  legislative 
authority  such  as  we  have  suggested. 

We  make  the  above  suggestion  for  the  purpose  of  invit- 
ing the  views  and  criticisms  of  the  bar.  If  there  is  any  vir- 
tue in  it,  why  may  not  the  Bar  Association  prevail  with  the 
I)ower8-that-be  to  put  it  in  operation? 

And  why  may  not  West  Virginia  be  the  pioneer  State  tow- 
ard a  substantial  and  practical  basis  of  reform  in  the  courts? 


We  have  invited  the  Judges  of  the  State  to  discuss,  crit- 
icize, approve  or  oppose,  this  proposition  in  the  hope  that  it 
might  be  developed  into  a  complete  working  plan  for  meeting 
the  universal  demand  for  improving  the  administration  of  the 
courts. 

We  are  pleased  to  publish,  on  another  page  of  this  issue* 
the  views  of  Judge  H-  C.  Hervey  of  the  first  Judicial  Circuit 
which  we  hope  will  be  followed  by  many  or  all  the  members  of 
the  Judiciary. 

The  one  difficulty  which  Judge  Hervey  seem  to  see  in  the 
practical  operation  of  the  plan,  is  that  it  would  be  hampered 
by  existing  legislation,  so  that  the  Judges  would  not  have 
a  free  hand  in  curing  the  chief  ills  which  he  recognizes  as  now 
existing  in  our  Court  procedure. 

The  Judge  misapprehends  the  full  scope  of  our  propo- 
sition. 

We  would  not  have  the  existing  legislation  to  hamper  the 
proposed  Commission. 

Let  us  pi'esent  what  has  been  in  our  mind  as  a  scheme 
for  inaugurating  the  new  proceedure- 

We  would  have  the  State  Bar  Association  appoint  a  com- 
mittee of  picked  lawyers  and  judges  to  draft  a  bill  to  be  pre- 
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sented  to  the  liegislature  for  adoption;  that  bill  providing  for 
two  things:  1.  The  repeal  of  the  125th  chapter  of  the  Code, 
and  the  substitution  of  an  act — ^a  practice  act— which  should 
deal  only  with  the  general  features  of  procedure  and  pre- 
scribe the  general  lines  to  be  followed,  leaving  details  to  be 
fixed  by  rules  of  Court  which  the  courts  might  change  from 
time  to  time  as  actual  experience  and  their  practical  opera- 
tion might  dictate. 

2.  The  appointment  of  a  Commission  constituted,  as 
suggested  above,  of  all  the  Circuit  Judges,  one  member  of  thi* 
Supreme  Bench  (and  we  believe  we  would  add,  the  Stand- 
ing Committee  on  Judicial  Administration,  of  the  State  Bar 
Association)  which  Commission  should  have  plenary  authority 
to  enact,  revise,  repeal  and  regulate  these  rules,  and  make  them 
the  established  code  of  procedure  in  all  the  courts. 

We  think  such  an  act  would  remove  the  objection  in  Judge 
Hervey's  mind,  and  put  the  reforming  of  the  Courts  up  to  the 
JTudges,  where  it  rightfully  belongs. 

Judge  Hervey  deals  with  the  chief  defect  in  our  Chancery 
practice  ,and  the  mode  of  taking  depositions,  and  makes  a  new 
suggestion  which  has  much  to  recommend  it,  and  which  tho 
doing  things  that  now  makes  litigation  costly  and  tedious,  and  as 
Judges  can  put  into  practice  if  they  will— but  is  there  the 
slightest  probability  that  they  willT 

What  we  want  is  a  recognized  code  of  procedure  that  will 
bind  the  courts  to  do  things;  as  well  as  restrain  the  bar  from 
Judge  Hervey  says  often  enables  them  to  defeat  the  ends  of 
justice. 

Are  any  of  the  Judges  interested  in  reform? 

If  so,  the  pages  of  this  journal  will  afford  them  an  oppor- 
tunity to  help  it  along.    We  hope  they  will  usa  it. 


The  attorney  general  of  Wisconsin  has  handed  down  an 
opinion  upholding  the  constitutionality  of  the  20  per  cent  pri- 
mary election  law.  This  provides  that  candidates  of  a  political 
party  shall  poll  20  per  cent  of  the  vote  cast  at  the  previous 
general  election  to  be  eligible- 
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REFORMING  THE  COURTS. 


Editor  of  Bar: 

Responding  to  yonr  request  for  my  views  upon  the  sub- 
ject of  a  ''Basis  for  Reform  in  the  Courts,"  presented  in  the 
last  issue  of  The  Bar,  I  am  compelled  to  say  that  I  can  not 
agree  with  the  statement:  "Nearly  every  defect  complained  of 
in  the  methods  of  our  courts  can  be  corrected,  and  only  cor- 
rected, by  a  well  digested  and  well  enforced  code  of  rules,  reg- 
ulating the  practice  in  our  courte."  The  reform  in  our  legal 
procedure  which  is  demanded  must  be  one  which  will  bring 
about  greater  changes  than  any  which  can  be  secured  by  the 
adoption  of  a  uniform  code  of  court  rules;  it  must  result  in 
important  modifications  of  the  law  of  procedure  in  both  plead- 
ing and  practice.  Procedure  is  not  .dependent  upon  and  can  not 
be  regulated  by  rules:  And  the  serious  difficulties  which  beset 
the  way  of  a  litigant  who  comes  into  court  with  a  just  and 
legal  claim  to  relieve,  difficulties  which  often  bring  about  a  de- 
nial of  justice,  can  not  be  avoided  by  any  i^ystem  of  rules 
which  the  courts  are  now  empowered  to  adopt.  Our  procedure 
is  part  of  our  law  and  can  be  changed  only  by  legislation. 

I  may.  however,  misapprehend  the  scope  of  the  act  which 
is  suggested.  If  it  is  part  of  the  plan  suggested  1^  The  Bak 
to  confer  upon  the  proposed  commission  power  to  make  and 
adopt  rules  which  may  supersede  the  law  of  practice  and  pro- 
cedure, except  so  far  as  that  law  is  fixed  1^  constituti<mal  or 
statutory  regulations,  then  I  agree  that  the  plan  opens  up  an 
opportunity  for  refonn  that  may  mean  much  for  the  advance- 
ment of  improved  methods  in  the  conduct  of  our  courts.  Such 
a  statute  would  be  along  the  line  of  the  Engliisb  Ihractice-  Act, 
and  would  mean  a  most  pronounced  departure  from  our  pres- 
ent i^ystem.  But  I  do  not  think  The  Bab  intended  to  suggest 
such  legislation. 

Those  of  UB  who  are  cimstantly  engaged  in  the  work  of  the 
courts  are  seriously  impressed  with  l&e  la/ck  «f  eflhdency  in 
our  legal  machinery.  The  responstbilily  f6v  thii  l^ettcieney 
can  not  be  laid  at  the  door  of  any  partieidftr  class;  but  it  is'due 
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to  a  system  inherited  from  the  long  ago  and  from  which  it  is 
difficult  to  escape.  It  is  a  system  in  which  the  end  to  be  at- 
tained is  considered  of  less  importance  than  the  means  through 
which  that  end  is  to  be  accomplished;  a  system  in  which  the 
preservation  of  a  faultless  machine  is  the  tost  of  efficiency,  and 
in  the  effort  to  secure  that  faultlessness  the  product  is  lost  to 
sight.  Our  courts  are  not  administering  justice  and  entering 
judgment  according  to  the  law  of  the  land  and  the  right  of  the 
case.  They  are  making  blundering  efforts  to  do  this,  but  these 
efforts  often  fail  solely  because  of  the  technical  difficulties 
which  beset  legal  trials.  We  ought  to  be  able  to  say  of  our  court 
procedure  what  an  English  law  writer  has  said  of  that  in  his 
country,  that:  **No  honest  litigant  of  ordinary  sagacity  can 
now  be  defeated  in  an  action  by  any  new  technicality  or  lose 
his  case  through  any  mistaken  step  or  accidental  slip."  That  wo 
can  not  honestly  say  this,  is  proof  enough  of  our  need  of  a 
thorough  reformation.  As  it  now  is  one  may  come  into  our 
courts  with  a  good  case  and  adequate  proof  to  sustain  it  and 
yet  fail  to  secure  the  relief  which  the  law  provides;  and  this 
because  of  some  technical  flaw,  which  has  no  bearing  on  the 
merits  of  the  case,  but  is  due  to  the  skill  of  opposing  counsel, 
or  some  oversight  of  plaintiffs'  lawyer  or  the  blunder  of  the 
trial  judge*  or  perhaps  to  some  slight  omission,  which,  at  the 
time  passed  unnoticed,  but  is  afterward  resurrected  to  destroy 
the  effect  of  a  just  verdict 

Allow  me  to  say  here  a  few  words  upon  another  subject, 
closely  related  to  the  one  under  discussion,  which  has  received 
some  attention  from  The  Bab.  I  refer  to  the  taking  of  evi- 
dence in  chancery  causei^.  There  seems  to  me  to  be  an  easy  and 
practical  method  of  paving  the  way  for  improvement  in  this 
matter  of  chancery  practice.  This  may  be  brought  about  by  a 
statute  which  will  provide  that  the  court,  upon  the  motion  of 
any  party  to  the  cause,  or  upon  its  own  motion,  may  set  any 
chancery  cause  for  hearing  in  open  court;  and  that  the  evi- 
dence in  such  case  shall  be  taken  as  in  law  cases  by  the  court 
stenographer.  The  evidence  should  not  be  transcribed  unless  in 
difficult  cases  it  is  required  for  the  use  of  the  court  or  to  nmko 
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up  a  record  for  appeal.  Such  a  statute  would  leave  the  matter 
of  hearing  the  evidence  in  open  court  within  the  control  and 
discretion  of  the  judge  and  would  not  compel  him  to  hear  thi; 
cases  in  that  way  when  he  could  not  find  time  to  do  it  But  I 
am  persiiaded  that  80  much  useless  and  irrelevant  matter, 
which  now  goes  into  chancery  records,  might  be  excluded  by 
hearings  in  open  court  that  the  time  saved  from  that  now  re- 
quired to  go  over  and  examine  this  useless  evidence  would  go 
far  toward  providing  the  time  necessary  for  court  hearings. 

In  causes  that  are  referred  to  a  commissioner  for  report 
the  evidence  would  be  taken  before  him.  The  method  here 
suggested  would  result  not  only  iu  expediting  chancery  causes 
but  would  reduce  the  expense  of  that  which,  under  our  pres- 
ent practice*  is  a  costly  form  of  litigation. 

There  are  circuit  judges  who  are  willing  to  aid  in  tbe 
bringing  about  of  this  reform  and  if  by  trial  in  some  of  our 
courts  it  could  be  found  satisfactory  it  would  soon  find  its  way 
into  other  circuits. 


THE  END  WAS  MISSING 

An  Irishman  on  board  a  man-of-war  was  ordered  to  haul 
in  a  tow  line-  After  piilling  in  forty  of  fifty  fathoms,  he  mut- 
tered to  himself: 

**  Surely  its  as  long  as  today  and  tomorrow-  Its  a  good 
week's  work  for  any  five  men  in  the  ship.  Bad  luck  to  thij 
leg  or  the  arm  it'll  at  last.  What  more  of  it  yett  Ouch  mur- 
der!  The  say's  mighty  deep,  to  be  sure!"  After  continuing  in 
a  similar  sti*ain  he  suddenly  stopped  short,  and.  addressing  the 
officer,  exclaimed:  "Bad  mannars  to  me.  sir,  if  I  don't  think 
somebody's  cut  off  the  other  end  of  it'  It's  missing." 


TIT  FOR  TAT. 
An  Irishman  was  sitting  in  a  depot  smoking  when  a  woman 

came  and,  sitting  down  beside  him,  remarked: 

**8ir  if  you  were  a  gentleman  you  would  not  smoke  here." 
"Mum,"  he  said,  **if  ye  wuz  a  lady  ye'd  sit  farther  away.'* 
"If  you  were  my  husband  I'd  give  you  poison." 
"Well  mum,"  returned  the  Irishman,  as  he  puffed  away 

at  his  pipe,  "if  you  wuz  me  wife  I'd  take  it" — ^Kansas  City 

Independent 
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No  Such  Word. — At  a  hearing  before  an  Irish  dispenser 
of  justice  in  Pennslyvania  the  'Sqnire  stopped  the  proceedings 
and  began  writing  industriously. 

*'What  are  you  doing  'Squire!*'  asked  the  attorney  for  the 
prisoner. 

'*I*m  committing  the  man  to  jail,"  answered  the  'Squire 

But  you  can't  do  that."  asserted  the  astonished  attorney. 

'*I  can't  can't  I?  and  me  a-doin'  it,"  was  the  calm  reply. 
— Lippincott's 


On  a  recent  jury  day  in  the  First  District  Court  a  stolid- 
looking  German  presented  to  Justice  Joseph  a  certificate  from 
the  Commissioner  of  Jurors.  After  a  rapid  glance  at  the  doc- 
ument the  Justice  ordered  the  man  to  raise  his  right  hand  and 
administered  the  oath. 

''Your  name  is  Herman  Kaufman^" 

**Yes,  your  Honor" 

**This  paper."  continued  the  court,  "requests  me  to  ex- 
cuse Herman  Kaufman  from  jury  duty  on  the  ground  that  he 
is  dead.  Now,  remember  that  you  have  sworn  tx)  tell  the  truth- 
and  think  well  before  you  answer:     Are  you  dead!" 

'*No-o,  your  Honor."  was  the  bewildered  reply.  "I  don't 
think  I  am." 

'*You  think  that  you  are  alive?" 

"Y-e-s.  your  Honor.'' 

**That  will  do.  Now  take  this  paper  back  to  the  Commis- 
sioner of  Jurors." 

The  man  did  so*  When  the  Commissioner  examined  the 
certificate  it  bore  the  following  indorsement  in  the  Justice '« 
handwriting:  **The  deceased  appearing  before  me  in  open 
court,  insists  under  oath,  that  he  is  not  dead.  Please  investi- 
gate and  if  his  testimany  be  false,  have  him  indicted  for  per- 
jury."—-New  York  Times. 


The  late  Chief  Justice  Chase  was  noted  for  his  gallantry. 
While  on  a  visit  to  the  South  shortly  after  the  war,  he  was  in- 
traduced  to  a  very  beautiful  woman,  who  prided  herself  upon 
her  devotion  to  the  **lo8t  cause."  Anxious  that  the  chief  jus- 
tioe  should  konw  her  sentiments,  she  remarked^  as  she  gave 
him  her  hand.  '*Mr.  Chase,  yon  see  before  you  a  rebel  who 
has  not  ben  reconstructed  . 

"Madam."  he  replied,  with  a  profound  bow*  **'reconstruc- 
lion  in  your  case  would  be  blasphemous."— JBreryftody '5  Mag- 
azine. I* 
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LORD  MACAULAY'S  PROPHECY 


In  II  letter  written  on  May  23,  1857,  in  which  he  pointed 
out  at  length  the  dangers  of  our  liberties  that  would  result 
from  social  unrest,  Macaiilay  said: 

'*The  day  will  come  whtm  the  state  of  New  York  a  mul- 
titude of  people,  none  of  whom  have  had  half  a  dinner,  will 
choose  a  lei<islature.  Is  it  possible  to  doubt  what  kind  of  leg- 
islature  will  be  chosen?  On  one  side  is  a  stat«3sman  preaching 
patience,  respect  for  vested  rights,  strict  observance  of  pub- 
lic faith.  On  the  other,  is  a  demagogue  ranting  about  the 
tyranny  of  capitalists  and  usurpers,  and  asking  why  anybody 
should  be  permitted  to  drink  champagne,  and  to  ride  in  a  car- 
r]age»  when  thousands  of  honest  folks  are  in  want  of  neces- 
sities- Which  of  the  two  candidates  is  likely  to  be  preferred 
by  the  working  man  who  hears  his  children  cry  for  more  bread? 

Either  some  Coisar  or  Napoleon  will  sieze  the  reins  of 
government  with  a  strong  hand,  or  your  republic  will  be  in  the 
twentieth  century,  as  the  Roman  was  in  the  fifth;  with  t^e 
difference,  that  the  Huns  and  Vandals,  who  ravaged  the  Roman 
empire,  came  from  without,  and  that  your  Huns  and  Vandals 
will  have  been  engendered  within  your  o^n  country  and  by 
vonr  o\m  institutions."' 


DIVORCE  REFORM  IN  ENGLAND 


The  subject  of  divorce  reform  has  of  late  been  attracting 
much  discussion  in  England,  and  a  royal  Commission  on  the 
Tjaw  of  Divorce  has  been  hearing  opinions  upon  proposed 
fjhanges  in  the  law.  The  following  editorial  paragraph  from 
The  Law  Journal  (London)  of  March  5,  1910,  is  of  consider- 
able interest: 

"Upon  the  desirability  of  altering  the  substantive  law  of 
divorce  there  seems  more  unanimity  among  the  witnesses  who 
have  so  far  appeared  before  the  commission.  All  have  been 
agreed  that  there  should  be  a  right  to  release  from  the  mar- 
riage tie  where  one  of  the  spouses  is  condemned  to  a  long  sen- 
tence of  penal  servitude,  or  is  found  to  be  a  lunatic.  There 
is  a  difference  of  opinion  as  to  the  period  which  should  be  pc- 
ijuircd  before  the  court  should  give  a  release  in  these  cases, 
and  again  as  to  whether  the  right  of  relief  should  be  absolute 
or  discretionary;  but  a  change  in  the  law  in  this  direction  is 
recommended  by  the  judges  as  well  iis  by  other  witnesses. 
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THE  IDEAL  JUDGE. 


Iroin  the  first  '* title"  of  The  Visigothic  Code,  we  take  this 
quaint  characterization  of  the  ideal  judge. 

He  should  be  enercretic  and  clear  of  speech ;  certain  in  opin- 
ion :  ready  in  weij^hing  evidence :  so  that  whatever  proceeds  from 
the  source  of  the  law  may  at  once  impress  all  hearers  that  it  is 
characterized  by  neither  doubt  nor  peiT)lexity. 

The  Judfire  should  be  quick  of  perception ;  firm  of  purpose  i 
clear  in  judgment ;  lenient  in  the  infliction  of  penalties ;  assidu- 
ous in  the  practice  of  mercy:  expeditious  in  the  vindication  of 
the  innocent;  clement  in  his  treatment  of  criminals;  careful  of 
the  rif^hts  of  the  stranirer:  gentle  toward  his  countrymen.  He 
should  be  no  respector  of  persons,  and  should  avoid  all  appear- 
ance of  partiality. 

All  public  matters  he  should  approach  with  patriotism  and 
reverence;  those  concerning  private  individuals  and  domestic 
controversies  he  should  determine  according  to  his  authority  and 
power;  so  that  the  community  may  look  up  to  him  as  a  father, 
and  the  lower  orders  of  the  people  may  regard  him  as  a  master 
and  a  lord. 

He  should  be  assiduous  in  the  performance  of  his  duties  so 
that  he  may  be  feared  by  the  commonalty  to  such  a  degree  that 
none  shall  hesitate  to  obey  him ;  and  so  just  that  all  would  will- 
ingly sacrifice  their  lives  in  his  service:  from  their  attachment 
to  his  pers^m  and  to  his  office. 

Then,  also,  he  should  bear  in  mind  that  the  glory  and  the 
majesty  of  the  people  consist  in  the  proper  interpretation  of  tho 
laws,  and  in  the  manner  of  their  administration.  For,  as  the 
entire  safety  of  the  public  depends  upon  the  preservation  of  the 
law,  he  should  attempt  to  amend  the  statutes  of  the  country 
rather  than  the  manners  of  the  populace;  and  remember  that 
there  are  some  who,  in  controversies,  apply  the  laws  according 
to  their  will,  and  in  pursuance  of  private  advantage,  to  such  an 
extent  that  what  should  be  law  to  the  public  is  to  them  private 
dishonor;  so  that,  by  perversion  of  the  law,  acts  which  are  illegal 
are  often  perpetrated. 


A  tragic  climax  topped  off  a  series  of  raids  in  Devils 
Lake  when  Dan  Brennan,  publisher  of  the  Devils  Lake  (N.  D.) 
Inter  0<^ean  and  a  leader  in  the  citizens'  movement  for  a  clean 
city,  was  murderously  assaulted  while  leaving  his  office. 
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*0N  THE  FIRING  LINE." 


A  Paper  Read  Before  the  Marion  County  Bar  Association  by 
Hon.  B.  L.  Butcher. 


Lawyers  as  a  class  are  more  distinctly  **on  the  firing  line,** 
or  line  defining  right  and  wrong,  than  any  other  profession  or 
calling.  He  may  be  said  to  live  near,  and  get  his  living  from, 
the  ** twilight  zone."  Most  of  us  have  long  since  learned,  the 
almost  imivorsal  experience,  expressed  in  the  common  saying — 
**  there  are  always  two  sides  to  a  ca^e,"  and,  the  lawyer  who 
does  not  act  upon  the  philosophy  of  this  wise  old  saying,  will 
have  several  unexpected  bumps  against  the  ceiling,  before  he 
reaches  the  retiring  line! 

This  very  saying  indicates  the  point  of  my  remarks — Law- 
yers, (two  or  more,  of  course)  who  are  called  upon  to  settle  or 
try  a  case,  "with  two  sides"  are  sometimes  tempted,  and  al- 
ways have  the  opportunity,  to  attempt  to  strengthen  the  chances 
of  winning,  by  dodging  into  the  woods  of  the  "twilight  zone;" 
and,  justify  it,  by  citing  a  similar  'excursion,'  (as  he  thinks)  by 
his  opponent. 

Many  of  us  have  the  idea  that  these  little  "suppressions  of 
the  truth"  and  delicate  "coloring  of  the  story,"  with  the  shade 
of  aneline — (Ananias — )  dye,  that  will  be  most  attractive  to  the 
jury,  are  legitimate ;  and,  part  of  our  stock  in  trade.  In  fact, 
many  clients  consult  an  attorney  mainly  to  ask  him  to  suggest, 
if  possible,  some  way  to  escape  just  responsibility;  or,  to  over- 
reach his  opponent,  in  a  suit  or  threatened  suit:  and,  here  ls 
where  that  other  old  saying  got  its  vogue  and  vitality,  known 
as  "whipping  the  devil  around  the  stump." 

I  quote  Rule  No.  10  of  the  Code  of  Ethics  of  the  West 
Virginia  Bar  association  here,  as  pertinent: 

"Nothing  has  been  more  potential  in  creating  and  pander- 
ing to  popular  prejudice  against  lawyers,  as  a  class,  and  with- 
holding from  the  profession  the  full  measure  of  public  esteem 
and  confidence  which  belong  to  the  proper  discharge  of  its 
duties,  than  the  false  claim,  often  set  up  by  the  unscrupulous  in 
defense  of  questionable  transactions,  that  it  is  an  attorney's 
duty  to  do  everything  to  succeed  in  his  client's  cause.*' 

"An  attorney  'owes  entire  devotion  to  the  interest  of  his 
client,  warm  zeal  in  the  maintenance  and  defense  of  his  catMse, 
and  the  exertion  of  the  utmost  skill  and  ability,"  to  the  end  that 
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nothing  may  be  taken  or  witheld  from  him  save  by  the  rules  of 
law  legally  applied.  No  sacrifice  or  peril,  even  to  loss  of  life 
itself,  can  absolve  from  the  fearless  discharge  of  his  duty. 
Nevertheless,  it  is  steadfastly  to  be  borne  in  mind,  that  the 
great  trust  is  to  be  performed  within,  and  not  unthautt  the 
bounds  of  the  law  which  creates  it.  The  attorney's  office  does 
not  destroy  man's  accountability  to  his  Creator,  or  lessen  the 
duty  of  obedience  to  law,  and  the  obligation  to  his  neighbor; 
and  it  does  not  permit,  much  less  demand,  violation  of  law,  or 
any  manner  of  fraud  or  chicanery  for  the  client's  sake." 

If  clients  and  attorneys  would  give  their  time  and  energy 
u*\ing  to  simplify  the  issue,  hasten  the  result  and  cut  out  uii- 
liecessary  costs,  in  the  cases  in  court,  instead  of  trying  to  in- 
ject something  that  will  confuse  the  issue,  muddy  the  water, 
create  doubt,  stimulate  suspicion,  cast  reflection  upon  the  mo- 
tives of  witnesses,  and  add  to  the  costs,  and  delay  the  result ; 
there  would  be  many  more  cases  to  be  disposed  of  and  the  fees 
more  satisfactory. 

Many  of  the  efforts  to  create  trouble  for  the  other  fellow, 
come  back  as  a  '* boomerang,"  and  furnish  a  dub  for  the  fel- 
low on  the  other  side,  to  "beat"  us.  before  the  jury.  And  what 
is  worse,  much  of  it  serves  to  embitter  neighbors  and  business 
associates,  stimulate  gossip  mongers,  lower  the  dignity  of  thi> 
courts,  and  the  standing  of  lawyers  among  the  people:  and, 
adds  unnecessary  costs  of  litigation. 

If  the  active  business  man  could  be  convinced  that  com- 
mercial differences  could  be  quickly  and  cheaply  disposed 
of.  much  more  of  his  business  would  seek  settlement  through 
the  courts^,  and,  lawyers  would  be  immensely  benefited  in  fees 
and  commissions  paid  by  those  able  to  pay  for  the  service  rend- 
ered, in  guiding  disputed  transactions  quickly,  simply  and 
cheaply*  through  the  prescribed  and  safe  channels  of  the  conrts 
pf  justice. 

I  am  not  saying  this  with  any  case,  court  or  lawyer  in  mind 
bnt  from  observation  covering  about  thirty-four  3rears  of  some* 
what  limited,  actual  practice ;  nor,  am  I  writing  this  to  start 
a  reform  in  Court  procedure.  On  the  contrary.  I  wish  to  fal- 
low np  the  "firing  line"  idea,  into  more  attractive  battle  fields 
than  the  ordinary  Cow  or  Horse  case;  Italian  scrap;  Syrian 
wrangle;  family  litigation;  and,  the  like! 

The  vast  amount  of  capital  and  the  great  number  of  per- 
sons now  engaged  in  the  enormous  business  operated  by  and 
through  corporations  and  especially  public  service  corporations, 
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and  their  important,  (often  partner)  customers,  has  been  tilt- 
ing out  our  Courts  and  lav^ers  as  they  have  not  been  tested 
since  the  days  when  Lord  Bacon  fell  victim  to  the  insidious  "fee 
for  favor  at  Court,"  or  Boss  Tweed,  was  brought  to  bay  by  that 
eminent  lawyer,  and  great  citizen,  Samuel  J.  Tilden  and  his 
associates. 

The  corporation  has  **no  s&uW*  and  its  owners  and  mUn- 
agers  feel  no  compunction  of  conscience,  therefore,  in  exposing 
It  to  **hell  fire"  in  using  it  to  "rake  out  the  chestnuts."  But  in 
all  cases  these  same  owners  and  managers  seek  the  advice  of  at- 
torneys: and.  usually  the  very  best  talent  in  the  profession,  is 
retained  by  them — so  that  whatever  exposure  to  "fire"  or 
"water,"  to  which  a  corporation  is  subjected,  it  is  usually  after 
consulting  its  lawyers';  and,  this  "fire  and  water"  business  al- 
ways relates  to  dealings  with,  what,  for  lack  of  a  better  ex^ 
pression  we  call,  "the  public." 

It  is  well  to  explain  here  that  the  attiude  toward  this  im- 
personal entity  called  "the  public"  in  the  minds  of  some,  is  not 
politely,  but  tersely  expressed,  in  the  remark,  attributed  to  the 
late  William  H.  Vanderbilt,  "tte  public  be  damned." 

This  sence  of  contempt  for  a  supposedly  big  awkward,  tim- 
id, uncultured,  unsophisticated,  country  "bumpkin,"  called 
"the  public"  has  grown,  largely,  out  of  the  feeling  of  security, 
based  upon  the  belief,  that  the  lawyers  would  find  a  way  to  pro- 
tect their  clients  from  actual  punishment  when  the  "big  fellow 
gets  on  his  ear,"  and  begins  to  elect  farmers  and  other  good 
people  to  the  Legislature,  and  to  congress  and  other  jobs,  to 
pass  laws  to  protect  "the  public"  and  punish  grafters  and  other 
thieves  and  robbers;  and,  this  sense  of  security  has  often  been 
justified  by  the  results.  The  lawyers  have  usually  found  the 
Legislation,  seeking  to  remedy  these  complaints,  ill  considered, 
crudely  drawn;  and,  the  appeal  to  the  Courts  is,  therefore,  us- 
ually successful,  in  side-tracking,  the  alleged  reform.  '*  Blind 
justice^^'  not  seeing  the  wrong  is  unable  to  distinguish  the  real 
point,  from  the  clamour  (for  revenge  by  a  long  suffering  public) 
and  finds  the  new  statutes  "out  of  tune"  with  the  principles  of 
the  Common  Law. 

The  Common  Law,  originated  in  the  customs  of  the  tribes 
of  sea-rovers,  hunters  and  fishermen  on  the  coasts  around  the 
North  Sea,  modified  by  injections  from  the  Roman  Civil  Law; 
and  the  adoption  of  the  Feudal  System  of  the  Normans,  fused 
and  applied  for  some  hundreds  of  years  by  the  Courts  of  the 
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"tight  little  Isle;''  and.  blanketed  over  our  institutions,  State 
and  National  Irom  the  days  of  our  swaddling  clothes ;  so  our 
Courts  sometimes  find  the  new  laws  in  direct  conflict  with  these 
** ancient  lights;"  and,  conclude  the  new  effort  is  unconstitu- 
tional.    And,  it  is  even  so. 

It  is  not  strange  that  the  laws  so  passed  by  farmer  legislat- 
ors would  be  crude  and  lack  the  usual  Constitutional  and  other 
requisite  safeguards.  It  is  not  strange  that  the  Courts  would  so 
decide,  if  they  found  them  defective.  But  it  is  dawning  on  the 
minds  of  some,  that  these  ** custom  made  laws"  whereof  the 
*' memory  of  man  runneth  not  to  the  contrary"  may  be  based 
upon  one  or  more  false  premises,  in  the  light  of  this  **  electrical 
age."  For  example:  The  one  recently  examined  by  our  own 
Court,  when  the  ancient  doctrine  that  **the  owner  of  property 
may  enjoy  it,  in  such  manner  as  not  to  injure,  that  of  another" 
although,  apparently  the  application  of  the  Golden  Rule,  to  the 
use  of  property,  does  not  apply,  to  those  who  own  property  in 
layers  or  strata :  a  streak  of  lean  and  a  streak  of  fat,  unless  it  is 
'* nominated  in  the  bond." 

See  Griffin  Vs.  Coal  Co,  59  W.  VA.  page  480 

Yet  without  calling  in  question  the  correctness  of  the  reas- 
oning in  particular  cases  the  thing  that  does  seem  somewhat 
strange  to  the  unsophisticated  ** public,"  is,  that  when  the 
courts  finally  get  into  action,  the  corporation  nearly  always 
wins,  even  if  the  court  finds  it  necessary  to  overthrow  some  of 
these  same  Common  Law  doctrines. 

It  is  like  the  experience  of  the  late  Judge  Dent  with  election 
cases,  in  our  Supreme  Court  of  Appeals,  related  in  one  of  his 
opinions  while  a  member  of  the  Court:  The  Court  had  been  in- 
terpreting  the  election  laws  as  applied  to  our  *' bastard"  Aus- 
tralian ballot;  and.  in  nearly  all  cases  Judge  Dent  found  it 
necessary  to  dissent  from  the  conclusions  reached  by  the  otlier 
members  of  the  Court;  but  finally  a  case  came  before  them,  in 
which  Judge  Dent  reached  the  same  conclusion  as  the  majority : 
and,  was  right;  but,  he  said  this  decision,  'also'  elected  a  Repub- 
lican; as,  had  each  of  the  previous  decisions;  from  which  he 
had  dissented. 

His  duty  on  the  firing  line  requires  the  lawyer  to  respond 
to  the  demands  of  his  client,  for  help  when  in  trouble,  and  to 
see  that  he  has  a  fair  trial,  and  that  no  unreasonable  burdens 
or  punishments  are  inflicted.  In  his  zeal  to  serve  his  client  lies 
the  danger.  Frequently  the  right  and  the  wrong  of  the  proposi- 
tion is  80  covered  and  concealed  that  it  is  not  easy  to  find  the 
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line  of  deniarkation.  I  quote  again  from  the  State  Bar  Associa- 
tion Code  of  Ethics,  a  quotation  therein,  from  the  late  Cliief 
Justice  Sharswood,  of  the  Pennsylvania  Supreme  Court  of 
Appeals: 

**  There  is  perhaps  no  profession  after  that  of  the  sacred 
ministry'  in  which  a  high-toned  morality  is  more  imperatively 
necessary  than  that  of  the  law.  There  is  certainly,  without  any 
exception,  no  profession  in  which  so  many  temptations  beset  the 
path  to  swerve  from  the  lines  of  strict  integrity,  in  which  so 
many  difficult  questions  of  duty  are  constantly  arising.  There 
are  pit  falls  and  man-traps  at  every  step,  and  the  mere  youth 
at  the  very  outset  of  his  career  needs  often  the  prudence  of 
aelf-denial  as  well  as  the  moral  courage  which  belong  common 
ly  to  riper  years.  High  moral  principle  is  his  only  safe  guide . 
the  only  torch  to  light  his  way  amidst  darkness  and  obstruction" 

**No  rule  will  determine  an  attorney's  duty  in  the  varying 
phases  of  every  case.  What  is  right  and  proper  must,  in  the 
absence  of  statutory  rules  and  an  authoritative  code,  be  ascer- 
tained, in  view  of  the  peculiar  facts,  in  the  light  of  conscience, 
and  the  conduct  of  honorable  and  distinguished  attorneys  in 
similar  cases,  and  by  the  analogy  to  the  duties  enjoined  by  the 
s1;atute  9iid  rules  of  good  neighborhood." 

Whatever  the  temptation  and  stress  of  the  client,  liowever, 
no  lawyer  can  afford  to  tamper  for  a  moment,  with  a  suggestion 
of  bribery  or  improper  influence  with  courts  or  juries. 

The  late  James  Morrow,  related  an  experience  once,  in  my 
hearing  that  illustrates  the  lawyer  "s  temptation  as  a  public 
official :  He  was  a  member  of  the  House  of  Delegates  from  this 
(Marion)  County  when  there  was  some  important  legislation 
pending  as  to  Insurance  Companies.  One  evening  while  in  his 
room  at  the  hotel  some  one  politely  knocked  at  his  door  and  was 
invited,  and  came  in;  and,  introduced  himself  as  representing 
the  Insurance  Companies:  and  much  interested  in  the  legisla- 
tion then  pending.  They  discussed  the  subject  generally  and  the 
young  man  said  he  was  a  stranger,  and  the  interests  he  had  in 
charge  were  important  and  he  felt  that  he  ought  to  have  a  good 
lawyer  to  advise  him  and  had  been  cited  to  Mr.  Morrow;  and 
was  there  to  retain  him  at  a  liberal  fee. 

Mr.  Morrow  listened  to  the  young  man,  as  he  proceeiled 
rapidly  and  politely;  and  ,apparently  perfectly  unconscious  of 
any  element  in  the  transaction  except  the  ordinary  employment 
of  an  attorney;  and  when  he  had  finished,  Mr.  Morrow  said  to 
him  in  his  sarcastic  and  dignified  manner,  *' young  man,  if  1 
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thought  yon  were  conscious  of  the  thing  you  have  just  propc«8ed, 
I  would  kick  you  down  the  stairs  and  have  you  locked  up  as  a 
felon."  He  said  the  younpj  man  was  utterly  surprised,  at  tbc 
tnin,  and  apologized  profusely;  and  said  he  was  in  the  habit  of 
employing  members  of  the  different  legislative  bodies  when  the 
service  was  in  their  professional  or  business  line ! 

The  lawyer  should  seek  as  before  said,  t^  protect  his  clients 
in  their  lawful  right*^  and  manfully  stand  for  these  rights, 
whether  or  not  it  is  popular  to  do  so,  but,  never  to  encourage  a 
eliont  to  injur  his  opponent  unnecessarily;  but  discourage  all 
tendency  to  win  by  fraud  or  dishonest  means ;  insisting  that  it  is 
better  to  lose  the  case  than  to  assist  at  a  miscarriage  of  justice. 
An  abortion  of  justice  is  not  much  better  in  its  last  analysis 
than  treason;  and,  when  canditions  became  so  that  such  crimes 
are  common  anarchy  and  not  law  prevails — and  a  revolution  is 
aproaching~a  black  storm  of  revenge  that  will  sweep  away 
fortunes  of  those  who  succeed  by  corruption  and  bribery  as 
well  as  many  fortunes  of  the  innocent  and  helpless  and  destroy 
many  lives  as  well,  in  the  sea  of  panic  and  ruin  in  its  wako. 
The  lawyer  who  contributes  one  case  of  this  class,  is  to  that'  ex- 
tent helping  to  destroy  the  value  of  all  property  rights,  and  to 
degrade  his  own  profession  to  the  level  of  the  pirate. 

The  lawyer  who  permits  himself  to  advise  his  clients  to 
'* fight  the  weak,"  because  they  are  weak;  and.  settle  with  the 
sti*ong  because  they  are  strong;  regardless  of  the  merits  of  tlie 
cases  in  either  instance,  is  'Maying  up  wrath  against  the  day  of 
wrath."  He  may  save  a  few  dollars  to  the  expense  account  of 
his  cilent  by  forcing  a  few  widows  and  poor  men  to  abandon 
their  claims  for  injuries  to  their  little  property,  and  the  hurts 
to  themselves  and  families,  but.  he  is  soAving  dragon's  teeth, 
that  will  spring  up  to  rend  his  client,  in  the  day  of  trouble. 

Why  should  a  great  corporation  transacting  business  in 
many  States,  with  thousands  of  people  and  corporations,  its 
customers  or  employes,  all  bringing  it  business  and. trade,  and 
Service;  some  little,  some  much,  have  a  war  of  litigation  with 
one  of  them,  over  the  settlement  and  adjustment  of  a  loss  or  an 
injury  to  property  or  pei'son,  through  accident  or  the  negli- 
gence of  some  onet 

Persistenly  followed,  such  a  course  will  result  in  serious 
losses  by  reason  of  the  resentments  thus  created  in  the  minds  of 
the  litigant  and  his  sympathizing  friends;  these  develop  in 
prejudice  in  the  neighborhood ;  and,  a  number  of  these  cases  so 
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pervade  the  community  that  the  prejudice  permeates  the  public 
mind  finds  its  way  into  the  jury  box  and  other  official  stations ; 
and,  at  last  imi;>ose8  the  maximum  penalties  and  damages 
ngainst  the  corporation: 

The  corporation  complains  and  justly  says,  it  has  not  had 
n  fair  trial:  and  now  correctly  accuses  **the  public"  of  pre:- 
ndice;  and,  it  goes  right  on  fighting  its  customers  to  the  bitter 
end,  regardless  of  the  merits  of  their  claims!  Sowing  for  an- 
other crop  of  public  prejudice  and  unjust  verdicts  I 

Of  course  there  are  instances  of  unjust  demands  against 
corporations  as  well  as  individuals,  which  it  is  necessary  and 
proper  to  resist,  but  careful  investieation  always  develop  these 
promptly.  In  fact  these  unjust  claimants  count  as  their  prin 
cipal  asset  in  contemplated  litigation,  the  prejudice  of  the  pub- 
lic already  created  by  the  record  made  in  lighting  the  ju«t 
claims  of  the  weak. 

To  illustrate  the  point,  by  an  example  from  a  local  field, 
showing  the  great  good  that  results  from  the  opposite  treat- 
ment of  customers  and  employes: 

No  one  who  has  lived  here  long  enough  to  become  acquainted 
with  the  ** natives"  has  not  heard  often  of  the  harmonious  re- 
lations existing  for  many  years  between  the  principal  individ- 
ual employer  of  labor  and  his  employes,  in  the  mines  of  this 
region.  This  long  continued  fair  dealing  resulted  in  such  con- 
fidence and  respect  and  good  feeling  between  employer  and  em- 
ployes that  the  corporations,  which  have  succeeded  to  the  busi- 
ness, and  the  sons  of  this  man,  and  their  neighbors  who  man- 
aged these  corporations  in  the  same  spirit^  have  long  been  abio 
to  **bank"  on  the  riches  of  his  **good  name";  even  though  nine 
tenths  of  the  present  employes  never  saw,  and  most  of  them 
never  heard,  of  the  man,  whose  good  name  still  **  keeps  the 
peace",  in  the  Upper  Monongahela  Valley. 

The  lawyer  who  has  had  such  a  client  has  a  monument 
worthy  of  his  profession. 

Lawyers  are  in  many  ways  our  most  influential  citizens ; 
and,  there  are  usually  more  lawyers  in  our  legislative  bodies 
than  any  other  profession  or  calling;  and.  because  he  is  a  law 
yer,  when  he  becomes  a  member  of  a  legislative  body,  he  has 
more  influence  in  shaping  legislation  than  any  ten  men  of  other 
lines  of  business. 

All  the  judsjes  of  all  the  courts  are  lawyers,  and  they  in- 
terpret  the  legislation,  largely  enacted  by  the  lawyers;  and,  de- 
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The  executive  and  ministerial  oflFiecrs  are  often  lawyeni 
and  they  administer  the  lai^s  made  by  the  lawyer-legdslators. 
ascertained  by  the  lawyer-jndfires.  and.  so,  it  3nay  be  said  that 
the  lawyers  are  the  interpreters  of  the  laws  to  the  people:  the 
"heralds  of  the  king";  the  oracles  of  Diana;  the  secular  priests, 
confessors  to  the  citizen  in  doubt;  the  custodians  of  the  '*fir« 
of  civil  liberty":  and,  of  the  keys  to  the  citadel  of  personal 
freedom;  the  advisors,  when  the  trouble  is  in  its  infancy;  th'j 
point  of  contact  between  the  citizen  and  the  administration  of 
the  j?ovemment;  on  the  **firinc:  line"  at  every  ** round"  in  the 
battle  Ixitween  riajht  and  wroncr. 

It  is  said  that  the  lawyer  should  use  this  p^at  power  to 
correct  the  prejudices  of  the  people,  against  great  aggregations 
of  wealth  operated  by  corporations:  and,  of  wealth  in  general; 
and  curb  the  tendency  to  make  and  enforce  stringent  and 
hampering  laws  against  great  business  corporations.  And  he 
should. 

But  there  are  reciprocal  obligations:  and,  I  suggest  some, 
which  T  regard  as  most  important:  The  lawyer  should  use  his 
great  power  at  every  opportunity,  (1)  to  prevent  these  corpor- 
ate aggregations  of  wealth  from  unlawfully  or  improperly  ac- 
•luirinir  and  encroaching  upon  the  rights  of  **the  public,"  and 
of  individuals;  (2)  lead  the  owners  and  managers  to  know  and 
appreciate  the  fact,  that  they  owe  their  very  existence  and  all 
their  valuable  property  rights,  to  this  same  ** public;"  (3)  that 
they  are  the  servants  and  not  the  masters,  of  the  people;   (4) 
that  they  are  the  means  **the  public"  permits  to  be  used  to  se- 
cure  the  ends  ot  good  government:  in  providing  for  the  con- 
venient and  orderly  growth  of  business;     securing    to  all  the 
people  alike,  the  opportunities  so  lavishly  spread  out  and  stored 
here  by  nature:  so  that  the  industrious  and    enterprising  may 
reap  greater  prosperity,  and  many  have  abundant  employment 
at  a  fair  wage :  and  enjoy  their  prosperity  and  earnings  in  peace 
and  safety:  and,  (5)  to  religiously  and  vigorously  see  to  it,  that 
the  complaints  of  individuals  on  account  of  injuries  to  per8(»n 
and  property  are  promptly,  fairly  and  thoroughly  investigated: 
and,  if  found  just,  promptly  settled     for     whether    the  com- 
plainant be  a  big  or  a  little  customer,  great  or  common  people. 
The  great  ones  may  be  dangerous  in  some    ways  if  not  fairly 
treated:  but  the  ''common  citizen"  holds  the    power    of  juries 
and  majorities! 

And,  I  vouch,  that  when  the  lawyers  have  trained  their  cor- 
poration clients  to  know  their  places  their  importance  and  nse- 
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fulness,  and  their  relation  to  the  individual  citizen  and  **the 
public"  in  our  system  of  popular  government,  the  prejudice 
ajifainst  corporations  in  the  jury  box  and  elsewhere  and,  the 
danger  from  unrest  of  the  people,  will  disappear  like  the  mists 
of  the  morning;  and  the  anarchist  and  his  brood,  whether  seek- 
ing to  attain  his  object  by  bribery  or  throwing  bombs,  will  be 
ground  under  the  public  heal,  as  a  snake,  where,  and  whenever 
he  appears;  and,  cease  to  menace  the  fair  name  of  the  Repub- 
lic. 

And  the  lawyer  on  the  ** firing  line"  will  have  the  credit; 
and.  deserve  it. 


''SPONTANEOUS  EXCLAMATIONS  " 

In  People  v.  Del  Vermo  fl92  N.  Y.,  470,)  Judge  Willard 
Bartlett,  speaking  for  a  unanimous  court,  adopts  the  phrase 
"spontaneous  exclamations,"  which  has  been  used  by  Professor 
Wigmore  (sec.  1745,)  to  denominate  a  certain  kind  of  Hearsay 
evidence,  which  is  excepted  from  the  rule  excluding  Hearsay,  and 
which,  before  Professor  Wigmore  wrote,  had  usually  been  classi- 
fled  under  **fte«  Oestae.^'  It  appeared  that  a  decedent  immed- 
iately after  he  was  wounded  made  a  statement  that  the  defend- 
ant had  stabbed  him.  The  Court  of  Appeals  upholds  the  ad- 
mission of  the  evidence  of  such  statement  on  the  ground  that  it 
constituted  a  ** spontaneous  exclamation."    The  court  observes: 

**  Evidence  is  admissible  of  exclamatory  statements  declara- 
tory of  the  circumstances  of  an  injury  when  uttered  by  the  in- 
jured person  immediately  after  the  injury;  provided  that  such 
exclamations  be  spontaneously  expressive  of  the  injured  per- 
son's observation  of  the  effects  of  a  startling  occurrence,  and  the 
utterance  is  made  ^vithin  such  limit  of  time  as  presumably  to 
preclude  fabrication.  It  will  be  observed  that  this  exception 
contemplates  and  permits  proof  of  declarations  by  an  injured 
person  made  after  the  event,  so  that  it  cannot  fairly  be  said  that 
the  words  spoken  really  constituted  a  part  of  the  thing  done." 

Professor  Wigmore,  at  the  opening  of  his  discussion  of  Res 
Gestae  expresses  a  semi-humorous  despair  of  being  able  to  eluci- 
date the  doctrine  because  of  the  comprehensive  and  loose  manner 
in  which  the  term  has  been  used.  He  shows  clearly  that  "spon- 
taneous exclamations"  do  not  logically  fall  within  the  Res  Oes- 
tae  principle  at  all,  because  they  are  not  parts  of  transactions 
themselves,  but  statements  relative  to  or  characterizing  complet- 
ed acts. 
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THE  LAW'S  LUMBER  ROOM. 


Peine  Forte  et  Dure, 

Id  England  during  many  centuries  a  prisoner  was  called 
to  the  bar  before  trial  and  enioined  to  hold  up  his  right  hand  by 
which  act  he  was  held  to  admit  himself  the  person  named  in  the 
indictment.  The  clerk  then  asked  him,  **How  say  you,  are  you 
guilty  or  not  guilty?"  If  he  answered  **Not  guilty,"  the  next 
question  was:  ** Culprit,  how  will  you  be  tried t"  to  which  he 
responded,  **By  God  and  my  country."  **God  send  you  a  good 
deliverance,"  rejoined  the  official,  and  the  trial  went  forward. 
If  the  accused  missed  any  of  these  responses,  or  would  not  speak 
at  all,  and  if  the  offense  were  treason  or  a  misdemeanor,  hw 
silence  was  taken  for  confession  of  guilt,  and  sentence  was 
passed  forthwith.  If  the  charge  were  felony,  a  jury  was 
impanneled  to  try  whether  he  stood  **mute  of  malice,"  or  **mutc 
by  the  visitation  of  God."  If  this  last  were  found,  the  trial 
went  on:  if  the  other,  he  was  solemnly  warned  by  the  judges 
of  the  terrible  consequences  summed  up  by  liord  Coke  (trial  of 
Sir  Richard  Weston  in  1615,  for  Sir  Thomas  Overbury's  mur- 
der)" in  the  three  words — oneref  frigore$  et  fame.  The  pro- 
ceedings were  most  commonly  adjourned  to  give  him  time  for 
reflection :  but  if  aft^r  eve^ry  exhortation  he  remained  obdurate, 
then  he  was  adjudged  to  suffer  the  peine  forte  et  dure.  The 
judgment  of  the  court  was  in  these  words:  **That  you  return 
from  whence  you  came,  to  a  low  dungeon  into  which  no  light 
can  enter;  that  you  be  stripped  naked  save  a  cloth  about  your 
loins,  and  laid  down,  your  back  upon  the  ground ;  that  there  be 
set  upon  your  body  a  weight  of  iron  as  great  as  you  can  bear — 
and  greater;  that  you  have  no  sustenance  save  on  the  first  day 
three  morsels  of  the  coarsest  bread,  on  the  second  day  three 
draughts  of  stagnant  water  from  the  pool  nearest  the  prison 
door,  on  the  third  day  again  three  morsels  of  bread  as  before, 
and  such  bread  and  such  water  alternately  from  day  to  day ;  till 
you  be  pressed  to  death ;  your  hands  and  feet  tied  to  po^,  and 
a  sharp  stone  under  your  back."    - 

There  is  but  one  rational  way  to  discuss  an  institution  of 
this  sort.  Let  us  trace  out  its  history,  for  thus  only  can  we  ex 
plain  how  it  came  to  have  an  existence  at  all.  For  the  prisoncT 
himself  there  was  usually  a  verj'  strong  reason  why  he  should 
stand  mute.  If  he  were  convicted  of  felony  his  goods  were  for- 
feited ;  while  in  case  of  capital  felony  the  result  of  attainder  was 
corruption  of  blood  so  that  he  could  neither  inherit  nor  trans- 
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mit  landed  property.  Often  he  must  have  known  that  convic- 
tion was  certain.  Had  he  fondness  enough  for  his  heirs — 
children  or  other — to  make  him  choose  this  hideous  torture  in- 
stead of  milder  methods  whereby  the  law  dispatched  the  or- 
dinary convict  from  this  world  t  Well,  very  many  underwent 
the  punishment  Between  1609  anc^  1618  the  number  was 
thirty-two  (three  of  them  women)  in  rural  Middlesex  alone. 
**Mofiuus  en  pen  fort  et  dur/'  so  the  clerk  wrote  for  epitaph 
against  each  name,  and  something  still  stranger  than  the  pen- 
alty itself  is  revealed  to  us  by  an  examination  of  the  original 
records.  Many  of  the  culprits  were  e\'idently  totally  destitute, 
and  these  underwent  the  peine  forte  et  dure  from  stupidity, 
obstinacy,  or  sheer  indifference  to  mortal  suffering  and  death. 
The  custom  of  pre&sing  did  not  obtain  its  full  development 
at  once,  and  there  is  some  difficulty  as  to  how  it  began.  A 
plausible  explanation  is  given  in  Pike's  ''History  of  Crime," 
and  is  supported  by  the  authority  of  the  late  Mr.  Justice 
Stephen.  At  one  time  a  man  charg^^d  with  a  serious  offense  was 
fried  by  ordeal;  but  by  pft3ang  money  to  the  king  it  was  pos- 
.sibie  to  'jet  the  exceptional  privilfi^e  of  a  trial  by  jury.  Thus, 
when  the  accus<»d  was  asked  how  he  would  be  tried,  his  answer 
origanally  ran,  '*By  God'*  (equal  to  by  ordeal),  or  *'By  my 
country"  (equal  to  by  jury),  since  to  put  yourself  on  the  coun- 
try meant  to  submit  yourself  to  this  last.  But  trial  by  ordeal 
was  abolished  about  1215,  and  the  alternative  was  a  privilege  to 
be  claimed,  not  a  necessity  to  be  endured.  Offenders  soon  dis- 
covered that  by  standing  mute  and  declining  to  claim  this  priv- 
ilege, they  put  the  court  in  a  difficulty.  The  ideas  of  those  dis- 
tant days  were  simple  exceedingly,  and  a  legal  form  had  strange 
force  and  efficacy.  To  put  a  prisoner  before  a  jury  without  his 
consent  was  not  to  be  thought  of;  but  how  to  get  his  consent  t  At 
fli-st  the  knot  was  rather  cut  than  loosened.  Thus,  in  some  cases, 
the  accused  were  put  to  death  right  off  for  not  consenting  to  be 
tried  ** according  to  the  law  and  custom  of  the  realm."  Then 
this  was  hold  too  severe,  and  under  Edward  I.,  in  the  proceed- 
ings of  the  Parliament  of  Westminster,  occurs  the  earliest  def- 
inite mention  of  the  punishment.  It  was  enacted  that  notorious 
felons  refusing  to  plead  should  be  confined  in  the  prison  forte  ei 
dure*  Here  they  went  **  barefooted  and  bareheaded  in  their  coat 
only  in  prison,  upon  the  bare  ground  continually,  night  and  day, 
fastened  down  with  irons,"  and  only  eating  and  drinking  on 
alternate  days  as  already  set  forth.  It  was  bad  enough,  no  doubt, 
but  not  of  necessity  fatal.    So  the  authorities  perceived,  and 
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tbey  again  cnt  the  knot  by  a  policy  of  starvation.  So  one  infers 
from  the  case  of  Cecilia,  wife  of  John  Rygeway,  in  the  time  of 
Edward  III.  Cecilia  was  indicted  for  the  murder  of  her  hus- 
band ;  sJie  refused  to  plead.  Beinc:  committed  to  prison,  she  livj'd 
vnthout  moat  or  drink  for  forty  days ;  and  this  beinsr  set  down 
to  the  Virgin  Mary,  she  was  thereupon  allowed  to  go  free.  This 
procedure  seems  to  have  been  found  too  slow,  and  the  increa.se 
of  business  at  the  assizers  seemed  to  end  in  a  hopeless  block. 
Were  the  judg^es  to  encamp  in  a  country  town  while  the  pris- 
oners made  up  their  mind  as  to  pleading t  Something  was 
wanted  to  **mend  or  end"  the  stubboni  rascals;  and  under 
Henry  IV.,  in  the  beginning  of  the  fifteenth  century,  the  **  pris- 
on" forte  et  dure  became  the  ** peine'*  forte  et  dureB  with  tha 
consequence  that,  if  the  nccused  declined  to  plead,  there  was  an 
end  of  him  in  a  few  hours,  the  provision  of  bread  and  water  be- 
ing a  mere  remnant  of  the  older  form  of  sentence.  This  pro- 
ceedure  lasted  till  1722,  wh»*n  the  12  Geo.  III.,  c.  20,  made 
''standing  mute  in  cases  of  felony  equivalent  to  conviction."  In 
1827  it  was  enacted  by  7  and  8  *  Geo  IV.,  c.  28,  ''that  ia  such 
cases  a  plea  of  not  guilty  should  be  entered  for  the  person  ac- 
cused." The  curious  formal  dialogue  between  the  clerk  and  tho 
prisoner  was  abolished  that  same  year.  Something  stronger 
than  exhortation  was  now  and  again  usetl  before  the  obdurate 
prisoner  was  sentenced  to  pressing:  thus  at  Old  Bailey,  in  1734, 
the  thumbs  of  one  John  Durant  were  tied  together  with  whip- 
cord, which  the  executioner  strung  up  hard  and  tight  in  pres- 
ence of  the  court;  he  was  promised  the  peine  forte  et  dure  if 
this  did  not  answer,  but  upon  a  little  time  being  given  him  for 
reflection,  he  speedily  made  up  his  mind  to  plead  not  guilty.  It 
is  difficult  to  explain  the  distinction  drawn  between  ordinary 
felony  on  the  one  hand  and  treason  and  misdemeanors  on  the 
other.  Perhaps  the  explanation  is  that  the  last,  being  much 
lighter  offenses,  were  never  made  the  subject  of  trial  by  ordeal, 
and  that  treason  being  a  crime  endangering  the  very  existence 
of  the  state,  a  sort  of  necessity  compelled  the  judge  to  proceed 
in  the  most  summary  manner.  No  student  of  English  history 
needed  to  be  reminded  that  a  trial  Tor  treason  resulted  almost 
as  a  matter  of  course  in  a  conviction  for  treason.  Peers  of  tlio 
realm  had  many  privileges,  but  they  were  not  exempt  from  the 
consequences  of  standing  mute.  Nor.  as  already  noted,  were 
women.  Perhaps  it  were  unreasonable  to  expect  a  criticism  of 
the  system  from  contemporary  judges  or  text  writers ;  but  what 
tJiey  did  say  was  odd  enough;  they  did  not  condemn  pressing, 
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but  they  highly  extolled  the  clemency  of  the  law  which  directfed 
the  court  to  roasou  with  aud  admonish  the  accused  before  it  sub- 
mitted him  to  this  dread  penalty. 

I  shall  now  give  some  examples  of  practice.  Fortunately 
(or  unfortimately  you  may  tlank  as  you  read)  we  have  at  least 
one  case  recorded  in  great  detail,  though,  curiously  enough,  it 
has  escaped  the  notice  of  an  authovity  so  eminent  as  Mr.  Jus- 
tice Stephen. 

Margaret  Glitherow .  was  pressed  to  death  at  York  on  Lady 
Day,  Sfareh  25,  1586,  and  the  storv  thereof  was  written  by  John 
Mush,  secular  priest,  and  her  spiritual  director.  Margaret's 
husband  was  a  Protestant,  thousrh  his  brother  was  a  priest,  and 
all  his  children  appear  to  have  been  of  the  older  faith.  Accused 
of  harboririg  Jesuit  and  Seminary  priests,  of  hearing  mass,  and 
so  on,  she  was  committed  to  York  Castle,  and  in  due  time  was 
arraigned  in  the  Common  Hall.  In  answer  to  the  usual  ques- 
tions she  said  that  she  would  be  tried  '*by  God  and  by  your  own 
enosciences."  and  refused  to  make  any  other  answer.  It  was 
sheer  obstinacy;  she  was  a  married  woman,  and  she  could  have 
lost  notliing  by  going  to  trial.  But  she  coveted  martyrdom, 
which  everj'bodj'  concerned  appears,  at  first  at  any  rate,  to 
have  been  anxious  to  deny  her.  It  was  plainly  intimated  that  if 
she  would  let  herself  be  tried  she  would  epcnpe.  **I  think  the 
country'-  said  Clinch,  the  senior  judge,  **C4innot  find  you  guilty 
upon  the  slender  evidence."  The  proceedings  were  adjourned, 
and  the  same  night  ** Parson  Whiirington,  a  Puritan  preacher," 
came  and  argued  with  her,  apparently  in  the  hope  of  persuad- 
ing her  to  plead:  but  he  failed  to  change  her  purpose;  the  nexi 
day  she  was  brought  back  to  the  hall.  Something  of  a  wrangle 
ensued  between  herself  and  Clinch,  and  in  the  end  the  latter 
seemed  on  the  point  of  pronouncing  sentence.  Then  Whigington 
stood  up  and  began  to  speak.  "The  murmuring  and  noise  in  th«? 
hall  would  not  suffer  him  to  be  heard:"  but  he  would  not  be  put 
off.  and  **the  judge  commanded  silence  to  hear  him."  He  made 
a  passionate  appeal  to  the  court  (**did  not.  perhaps,  God  open 
the  mouth  of  Balaam's  assf"  is  the  somewhat  ungracious  com- 
ment of  Father  Mush).  **My  lord,"  said  he,  **take  heed  what 
you  do.  You  sit  here  to  do  justice;  this  woman's  case  is  touch- 
ing life  and  death:  you  ought  not,  either  by  God's  law  or 
man's,  to  judge  her  to  die  upon  the  slender  witness  of  a  boy;" 
with  much  more  to  the  same  effect.  Clinch  was  at  his  wits'  end, 
and  went  so  far  as  to  entreat  the  prisoner  to  plead  in  the  proper 
fonn:  ''Good  woman,  1  pray  you  put  yourself  to  the  country. 
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Tlicre  IB  no  'ividenoe  but  a  boy  against  yon,  and  whatsoever  they 
(the  inry)  do.  j^et  we  may  show  mercy  afterwards."  She  was 
n:oved  not  a  whit;  and  then  Rhodes,  the  other  jud?e,  broke  in: 
'*Why  stai.d  we  all  day  about  this  naughty,  wilful  woman?" 
Yet  onee  airain  she  was  entreated,  but  «8  vainly  as  before;  it 
was  evident  that  the  law  nust  take  its  course:  and  **then  the 
judcre  bade  the  sheriff  look  to  her.  who  pinioned  her  arms  vntU 
a  cord  "  She  was  carried  bnek  to  prison  through  the  crowd, 
of  wliom  some  said  **she  received  comfort  from  the  Holy 
Ghost;"  otiiers,  **That  she  was  possc-ssed  of  a  merry  devil." 
When  her  hiLsband  w<is  told  of  her  condemnation,  ''he  fared 
like  3  man  out  of  his  wits,  and  wept  so  vehemently  that  the 
blood  gushed  out  of  his  nose  in  great  quantity."  Some  of  the 
council  suggo<!ted  that  she  wan  ^nth  child.  There  seems  to  have 
b?en  some  founc^'ition  for  the  re-mark,  at  any  rate.  Clinch  caught 
cnjcrly  at  t!ie  idea.  **God  defend  «1  e  should  die  if  she  be  with 
cliiid,"  fiihl  he  several  tim«»s,  wi'^n  the  sheriff  asked  for  dire<5- 
tions,  and  others  of  stevnj»r  mould  were  pressing  for  her  dls- 
p.\tr»h.  Kin  \  h^»arted  Whigington  tried  again  and  again  to  pc-r- 
suale  her;  and  the  Jjot3  ^layor  of  York,  who  had  married  htr 
mother  j'**;i  rich  widow  which  died  before  ihis  tragedy  the 
summer  last") begged  her  on  his  knees.  **with  great  show  of 
s*^i*row  and  alTection,''  to  pronounce  the  words  that  had  such 
stmn,frc  f-ffjcaey.  It  was  all  in  vain,  so  at  la.st  even  AVTiigington 
abandoned  his  attempt,  and  '*aft«T  he  had  pitied  her  cas^ 
awhile,  he  departed  and  came  no  more." 

Her  execution  wtis  fix«*d  for  Friday,  and  the  fact  was  not- 
ified to  her  the  night  before.  In  the  early  morning  of  her  last 
day  on  earth  she  quietly  talked  the  matter  oyer  with  another 
woman.  **I  will  procure,"  the  v.omnn  said.  **some  friends  to 
lay  weicrht  on  you,  that  you  may  bo  quickly  dispatched  from 
*our  pain."  She  answered  her  tl-^t  it  must  not  be.  At  eight  th'5 
sheriffs  came  for  her,  and  **she  went  barefoot  and  barelecrged, 
her  gown  loose  about  her."  The  short  street  was  crowded  with 
people,  vo  wh'-m  she  dealt  forth  alms.  At  the  af»pointed  place, 
on^  of  the  sheriifs.  **.ibhorving  t>e  cruel  fact,  stood  weeping  at 
the  door."  !»ut  the  other,  A^hose  name  was  Faweett,  was  of  hani- 
er  stuff.  He  "commanded  her  to  put  off  her  apparel."  where- 
TiP'>n  she  and  the  other  woman  **  requested  him,  on  their  knees, 
that  she  might  die  in  her  smock,  and  that  for  the  honor  of 
womankind  they  would  not  see  her  naked."  That  could  not  be 
grant'Kl,  but  they  were  allowed  to  clothe  her  in  a  long  habit  of 
linen  she  had  herself  prepared  for  the    occasion.    She  now  lay 
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*1o\vn  on  r.hf  ground.  On  her  face  was  a  handkerchief.  A  doc>i' 
was  laid  upon  ]u»r.  **Her  bands  «he  joined  towards  her  face;'' 
bat  Faw^'ett  sai*!  they  must  be  bound,  :ind  bound  they  were  to 
two  post^s,  **80  that  her  bo«ly  and  her  arms  made  a  perfeftl 
cross.*'  They  epnt^'nu'Hl  to  vex  the  passinsr  soul  with  vain  worils. 
but  at  last  th^y  put  the  weight  on  the  door.  In  her  intolerable 
anguish  she  jravo  but  a  siucrle  ciy:  **Jesu!  Jesu!  Jesu!  have 
mercy  upon  me!"  Then  there  was  stUlneas;  though  the  end  was 
L»ot  yet.  **She  was  in  dyins:  one-quarter  of  an  hour.  A  sharp 
stone  as  much  as  a  man's  fist  put  under  her  back,  upon  her  was 
laid  a  quantity  of  seven  or  eight  hundredweight  to  the  last 
which  breaking  her  ribs,  caused  them  to  burst  forth  of  the  skin/' 
It  was  now  nine  in  the  morning,  but  not  till  three  of  the  after- 
noon were  the  bruised  remains  taken  from  the  press. 

Stories  of  violence  and  cruelty  serv(»  not  our  purpose  uuless 
they  illustrate  some  point,  and  I  shall  but  refer  to  two  other 
cases. 

Major  Strangewavs  was  arraigned  in  1658  (under  the  Com- 
monwealth,  be  H  noted)  for  the  murder  of  his  brother-in-law. 
In  pr**senc/!  of  tbe  wnmer's  jury  he  was  made  to  take  the  corpse? 
by  the  hand  and  tcuc.h  its  wounds,  for  it  was  supposed  that,  if 
he  were  guilty,  these  would  bleed  afresh.  There  was  no  blee<!. 
ing,  but  this  availed  him  nothing,  and  he  was  jmt  on  his  trial 
at  the  Old  Bailey  in  due  course.  He  refused  to  plead,  and  made 
110  secret  of  his  motive:  he  foresaw  conviction,  and  desired  h) 
prevent  th.*?  forfeiture  of  his  estate.  He  was  ordered  to  undergo 
the  peine  forte  et  dnre^  The  press  was  put  on  him  angle-wise ; 
it  Mas  enough  to  hurt,  but  not  to  kill,  so  the  bystanders  benevo- 
ier.tly  added  their  weiorht.  and  in  ten  minutes  all  was  over.  The 
dead  liody  was  then  displayed  to  the  public. 

Again,  in  1726,  a  man  named  Bum  worth  was  arraigned  at 
Kingston  for  murder  At  first  ho  refused  to  plead,  but  after 
Ifcing  pressed  for  an  hour  and  three-quarters  with  four  hundretU 
weight  of  iron,  he  yielded.  He  was  carried  liack  to  the  dock, 
said  he  was  not  guilty,  and  was  tried,  convicted,  and  hanged. 
There  was  at  least  one  case  in  the  reign  of  George  II. — ^but 
enough  of  such  horrors. 


"Forethought  and  experience  are  widely  different  moni- 
tors." Per  Robinson,  J.,  in  Graney  v.  St  Louis,  141  Mo.  180, 
42  S.  W.  Rep.  742. 
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I'fiore  IB  no  '^vidt^nce  but  a  boy  against  yon,  and  whatscnf 
^'tbe  inry)  do.  yet  wo  may  show  morcy  afterwards.^  ^ 
n:oved  not  a  whit ;  and  then  Khodcs,  the  other  jndft,.  <  '^ 


*Why  stai.d  we  all  day  a1x)nt  this  naughty,  wi^^-  ^ 
Yet  onee  acrain  she  was  entreated,  but  fls  vain)^.'?-  <5^.  >f^  ^ 
was  evident  that  the  law  mist  take  its  com-sa^^  "^  %  *V  "^ 
judcre  bade  the  shevift'  look  to  her,  who  pinio?r  ^  ^  -^^  ^  "^ 
a  eord  '^    She  was  carried  bnek  to     prison  ^  f«.'^   ^^-  ^  ^ 


was  earned  bnek  to     prison  ^  a.  -^  ^  ^  ^   ^ 
of  whom  some  said  **she  received     comfq^.^  %,%''\.  *5^  %^% 

.  •»    '^    "^     v^    <Sf     ;Q^    ^ 


Ohost;"  others.  **That  she  was  possossed/^^  •^ 


When  her  husband  wqs  told  of  lier     cc^  ^%%  ^'.  \^  ' 

like  3  man  out  of  his  wits,  and  wept    .  -^  ^    •-^*  •:-^   ^ 

blood  pushed  out  of  his  nose 

council  suec:o<!te<l  that  she  was  vain  9  r^'^  \  ^   o^ 

b-^en  some  founc^'ition  for  the  remarl  i;  "^ -g  ^  1*  ^ 


^  ?^ 


<^  <^ 


^ 


^%/^.">^.^ 


cfljorlv  at  t!ie  idea.    *'God  defend/^A^?,  i%1g^  %"?-  ^'"^     ^    ^v 
child/'  s-^jd  he  sevej-al^  timt^s,  jii'  |\  ^  ^\%^?  ^?c<%  ^J^<^    -^  ' 


tions,  anrt  otnei-s  oi  sterniT  mc    '^'^-g  ^^J^  ^  ^  ^  ^ 
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V  violation  of  their  oaths,  fail  to  recognize  the 


inination  of  the  Danbury  Hatters  case  therefore  is 

^    professional  triumph  for  Danifl  Davenport.     He 

not  merely  for  the    enforcement  of  law  but  successfully 

.^mpioned  the  cause  of  every  independent  manufacturer  and 

of  that  considerable  majority  of     the    American  wage  camel's 

who  prefer  to  work  free  from  the  arbitrary  dictation  of  labor 

organizations. 

To  Mr.  LoEWE  and  Mr.  Davenport  The  Sun  presents  its 
compliments.  Special  recognition  is  due  them  both  for  excep- 
tional public  service.  They  have  fought  a  goo.J  fight,  and  with 
results  that  will  have  a  considerable  and  beneficial  influence 
upon  the  future  of  this  country.  Mr.  Loewb  has  successfully 
asserted  the  right  of  every  manufacturer  to  exist  and  employ  his 
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THE  END  OP  THE  DANTUTRY  HATTERS  CASE. 


A  ven'  able  ARsociate  Justice  of  the  Supr»^me  Court  of  the 
United  States  recently  said : 

**The  future  of  our  free  institutions  depends  upon  the 
couracre.  the  intellijrenco  and  the  fidelity  of  the  American  law- 
yer." 

We  arc  reminded  of  this  by  the  termination  of  the  case 
which  has  passed  into  histx^ry  under  the  name  of  the  Danbury 
Hatters  case.  The  case  will  undoubtedly  rank  amonp  the  grvat 
forensic  contests  in  which  £he  freedom  of  the  individual  was  the 
vital  issue  involved.  Loewe,  the  plaintiff,  was  e  hatter  by  trado 
and  had  by  patient  industry  and  thrift  worked  his  way  from  the 
journeyman's  bench  to  the  ownership  of  a  small  manufactory- 
the  products  of  which  were  shipped  ♦hrouQjh  the  channels  or" 
interstate  commerce  to  wholesale  denlers  in  States  as  far  west 
as  California.  His  relations  with  his  workmen  were  most  har- 
monious. He  treated  them  fairly  and  gave  them  employment 
without  respect  to  any  question  as  to  whether  they  were  or  we^f: 
not  members  of  labor  unions.  He  paid  them  a  fair  wage,  witu 
which  they  were  entirely  satisfied,  and  having  himself  worked  at 
the  bench  and  being  a  man  of  simple,  unpretentious  and  demo- 
cratic tastes  his  relations  with  his  workmen  were  ideal. 

The  United  States  hatters'  orcranization,  at  that  time  flour- 
ishincT  and  seemingly  within  its  scope  all  powerful,  had  resolvcJ 
that  no  man  should  be  allowed  to  work  in  any  hat  factory  of 
the  United  States  except  a*  a  member  of  that  organization  and 
subject  to  the  discipline  of  its  leaders.  By  the  threat  of  ruin 
they  had  effectually  sandbagged  nearly  every  hat  factory  in 
thi.s  countr>'^  into  submission.  A  Philadelphia  manufacturer 
who  attempted  to  resist  them  sank  a  fortune  in  the  unequjil 
fisrht  and  at  last  temporarily  submitted,  and  only  a  few  inde- 
pendent hatters  remained  who  had  refused  to  accept  the  yoLc. 
Among  these  was  Loewe,  a  man  of  very  moderate  means  and 
financially  but  poorly  equipped  to  wage  an  unequal  strugc;le 
with  a  powerful  union  of  considerable  resources. 

To  make  the  struggle  more  unequal  and  hazardous  the 
United  Hatters  was  itself  a  subsidiary  organization  of  the 
American  Federation  of  Labor,  which  boasted  a  membership  of 
two  millions  of  men  and  whose  power  to  proscribe  a  manufac- 
turer was  so  great  that  the  so-called  ** unfair"  list  of  the 
Am.erican  Federation  of  Tjahor  had  effectually  terrorized  a 
considerable  number  of  American  roanufacturers. 
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When  Mr.  Ix)Kwb's  lawyer,  Danjel  Davenport  of  Bridge- 
port, Conn.,  first  attempted  to  organize  the  employers  for  ac- 
tive resistance  it  was  difficult  for  him  to  obtain  an  audience, 
an<i  when  he  did  so  it  was  behind  closed  doors  and  almost  in 
Btac^e  whispers.  Mr.  Davenport  was  then  a  rising  lawyer  at 
the  Connecticut  bar,  with  enviable  prospects  of  professional 
and  politie^l  advancement.  Impressed  with  the  deep  necessity 
of  puttincr  an  end  to  the  tyranny  of  trade  unionism,  he  took 
up  Mr.  Loewk's  cause  and  becran  the  suit  which  has  now  been 
successfully  ended.  Leavinfir  behind  him  his  practice  and  with 
unselfish  disregard  of  his  political  prospects,  he  organized  the 
spirit  of  revolt  against  this  particularly  offensive  form  of  social 
tyranny.  He  drew  the  complaint  with  great  professional  skill, 
collected  with  unwearying  industrj-  the  testimony,  which  was 
so  extensive  that  it  required  twelve  weeks  for  its  presentation, 
and  made  so  powerful  an  impression  upon^a  jury,  itself  largely 
composed  of  wage  earners,  that  the  twelve  "good  men  and 
true''  found  a  verdict  in  favor  of  Ijoewe  for  the  full  amount 
of  his  claim. 

While  in  the  Supreme  Court  of  the  United  States  Mr. 
Davenport  had  the  co-operation  of  distinguished  counsel  in 
the  armiment  of  the  fundamental  question  involved,  yet  the 
chief  difficulty  of  the  ease  was  not  so  much  the  argument  of 
the  underlying  learal  proposition  as  it  was  the  collection  of  the 
evidence  to  support  the  averments  of  the  complaint.  The  fin^jl 
triumph  of  Loewe  and  his  independent  workmen  is  therefore 
largely  due  to  Mr.  Davenport's  presentation  of  the  testimony 
in  so  effective  a  form  and  manner  that  the  jurymen  could  not. 
without  a  palpable  violation  of  their  oaths,  fail  to  recognize  the 
plaintiff's  claim. 

The  termination  of  the  Danbury  Hatters  case  therefore  is 
a  notable  professional  triumph  for  Daniel  Davenport.  He 
stood  not  merely  for  the  enforcement  of  law  but  successfully 
championed  the  cause  of  every  independent  manufacturer  and 
of  that  considerable  majority  of  the  American  wage  camel's 
who  prefer  to  work  free  from  the  arbitrary  dictation  of  labor 
organizations. 

To  Mr.  Loewe  and  Mr.  Davenport  The  Sun  presents  its 
compliments.  Special  recognition  is  due  them  both  for  excep- 
tional public  service.  They  have  fought  a  goal  fight,  and  with 
results  that  will  have  a  considerable  and  beneficial  influence 
upon  the  future  of  this  country.  Mr.  Loewe  has  successfully 
asserted  the  right  of  every  manufacturer  to  exist  and  employ  his 
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••apital  in  productive  industry  without  aftking  the  permission  of 
Mr.  Samuel  Gompers  and  Mr.  John  MrrcHELL.  Mr.  Loewd 
and  Mr.  DAVE2*n>0RT  have  vindicated  the  right  of  every  wajce 
oarner  to  sell  the  product  of  his  h.nndB  ^nthout  subjecting^ 
himself  to  the  iron  discipline  of  an  arr^eant  labor  oligrarchy. 
Tliey  have  create  a  sentiment  of  independence  which  ^ill  be 
powerfully  felt  in  the  future,  and  Mr.  Davenport  has  thas 
illustrated  the  statement  of  the  Supreme  Court  Justice  which 
we  quoted  as  to  the  value  of  a  courageous  bar  in  a  free  country. 


NATURAL  GAS  AS  AN  ARTICLE  OP  INTERSTATE  COM- 
MERCE. 


In  1907,  the  Leyrislature  of  Oklahoma  passed  a  statute  reg- 
ulatinfiT  the  transportation  of  natural  eras.  Judged  by  its  title, 
it  seemed  a  very  appropriate  and  inoffensive  piece  of  Iciarislation 
desifmed  for  inspection  of  pipe  lines,  limiting  gas  pressure,  etc., 
and  indicating  modes  of  exercise  of  power  of  eminent  domain  by 
pipe  line  companies.  An  examination  of  section  8  of  the  Act, 
however,  disclosed  the  fact  that  the  real  object  of  the  act  was  to 
prevent  the  transmission  of  natural  ms  to  points  without  the 
state.  It  was  claimed  that  natural  gas  is  not  a  subject  of  owner- 
ship as  ordinary  property,  but  should  be  considered  as  being 
similar  to  '*  animals  ferae  naturae,  running  streams,  the  air  W3 
breathe  and  forest  reserves  which  are  the  common  property  of 
the  whole  people."  To  this  contention  the  United  States  Circuit 
Court  in  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Federal  Re- 
porter, 545,  refused  to  agree,  but  held  that  on  reduction  to  pos- 
session of  natural  gas  it  becomes  subject  to  right  of  property 
with  power  of  barter,  sale,  right  of  transportation  and  delivery, 
the  same  as  any  other  kind  of  property.  This  being  true,  the 
question  then  aros^  as  to  whether  the  statute  constituted  an  in- 
terference with  property  rights  and  interstate  commerce.  Tbe 
court  comes  unhesitatingly  to  the  determination  that  it  does,  and 
that  it  is  therefore  in  violation  of  both  the  national  and  state 
Constitutions.  The  decision  closes  with  a  rhetorical  peroration 
denouncing  the  act  in  the  strongest  terms  as  being  utterly  incon- 
sistent with  western  hospitality  and.  southern  chivalry  in  at- 
tempting to  shut  out  sister  states  from  enjoyment  of  portioM 
of  the  natural  resources  of  Oklahoma  in  exchange  for  other,  de- 
sirable commodities. 
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LIBEI/— WH  AT  CONSTITUTES  DEFAMATION-  - 

IDENTITY. 


The  recent  decision  of  tlie  Supreme  Court  of  the  Unite^l 
States  in  Peck  vs.  The  Tribune  Co.  (May  1909,  reported  in  the 
Chicago  Legal  News  for  June  5,  1909),  displays  a  very  liberal 
spirit  in  recojamizing  a  cause  of  action.  The  publication  is  do- 
scribed  in  the  opinion  as  follows : 

..  **  Nurse  and  Patients  Praise  Duffy ':*— Mrs.  A.  Schuman, 
One  of  Chicago's  Most  Capable  and  experienced  Nurses,  Pays 
an  Eloquent  Tribute  to  the  Great  Invifforatincr,  Life-Giviiia: 
and  Curative  Properties  of  Duffy's  Pure  Malt  Whiskey.'  •  * 
Then  followed  a  portrait  of  the  plaintiff,  with  the  words  'Mi's. 
A.  Schuman'  under  it.  Then,  in  quotation  marks,  *  After  yeacs 
of  constant  use  of  your  pure  malt  whiskey,  both  by  ray^lf  and 
88  given  to  patients  in  my  capacity  as  nurse,  I  have  no  hesita- 
tion in  recommending  it  as  the  very  best  tonic  .and  stimulant  for 
all  weak  and  run  down  conditions,'  &c.,  &c..  with  the  words 
'Mrs.  A.  Schuman,  1576  Mozart  street,  Chicasro,  111.,  at  the  end, 
not  in  quotation  marks,  but  conveyinsr  the  notion  of  a  signa- 
ture, or  at  least  that  the  words  wei-e  hers.  The  declaration  al- 
leged that  the  plaintiff  was  not  Mrs.  Schuman,  was  not  a  nurse, 
and  was  a  total  abstainer  from  whiskey  and  all  spirituous  li- 
quors. There  was  also  a  count  for  publishing  the  plaintiit's 
likeness  without  leave.  The  defendant  pleaded  not  guilty." 

The  Circuit  Coui-t  of  Appeals  (154  Fed.  R.,  330)  held  that 
the  publication  in  question  did  not  constitute  libel  per  se,  and 
in  the  absence  of  an  allegation  of  special  damage  would  not  sup- 
port an  action.  The  Supreme  Court  of  the  United  States,  re- 
versing the  judgment  entered  on  that  decision,  holds  that  the 
direction  of  a  verdict  for  the  defendant  was  error,  saying  in 
part: 

**The  question,  then,  is  whether  the  publication  was  a  libel.  It 
was  held  by  the  Circuit  Court  of  Appeals  not  to  be,  or  at  most 
to  entitle  the  plaintiff  only  to  nominal  damages,  no  special  dam- 
age being  alleged.  It  was  pointed  out  that  there  was  no  general 
consensus  of  opinion  that  to  drink  whiskey  is  wrong  or  that  to 
be  a  nurse  is  discreditable.  It  might  have  been  added  that  very 
possibly  giving  a  certificate  and  the  use  of  one's  portrait  in  aid 
of  an  advertisement  would  be  regarded  with  irony,  or  a  strong- 
er feeling,  only  by  a  few.  But  it  appears  to  us  that  such  in- 
quiries are  beside  the  point.  It  may  be  that  the  action  for  libel 
is  of  little  use,  but  while  it  is  maintained  it  should  be  govemerl 


Digitized  by  CjOOQIC 


44 THE    BAR 


by  the  general  principles  of  tort.  If  the  advertisement  obviously 
would  hurt  the  plaintiff  in  the  estimation  of  an  important  and 
respectable  part  of  the  community  liability  is  not  a  question  ot 
a  majority  vote. 

We  know  of  no  decision  in  which  this  matter  is  discussed 
upon  principle.  But  obviously  an  unprivileged  falsehood  need 
not  entail  universal  hatred  to  constitute  a  cause  of  action.  No 
falsehood  is  thought  about  or  even  known  by  all  the  world.  No 
conduct  is  hated  by  all.  That  it  will  be  known  by  a  large  num- 
ber and  will  lead  an  appreciable  fraction  of  that  number  to  re- 
gard the  plaintiff  with  contempt  is  enough  to  do  her  practical 
harm.  Thus,  if  a  doctor  were  represented  as  advertising,  the 
fact  that  it  would  affect  his  standing  with  others  of  his  pn>- 
fession  might  make  the  representation  actionable,  although  a<l- 
vertising  is  not  reputed  dishonest  and  even  seems  to  be  regard- 
ed by  many  with  pride.  (See  Martin  v.  The  Picayune,  115  La., 
5)79.)  It  seems  to  us  impossible  to  say  that  the  obvious  tendency 
of  what  is  imputed  to  the  plaintiff  by  this  advertisement  Is  nut 
seriously  to  hurt  her  standing  with  a  considerable  and  respect- 
able class  in  the  community.  Therefore  it  was  the  plaintiff's 
right  to  prove  her  case  and  go  to  the  jury,  and  the  defendant 
would  have  got  all  that  it  could  ask  if  it  had  been  permitted  to 
persuade  them,  if  it  could,  to  take  a  contrary  view  (Culmer  v. 
Canby,  101  Fed.  Rep.,  195,  197 ;  Twombly  v.  Monroe,  136  Mass., 
464,  469;  see  Gates  v.  N.  Y.  Recorder  Co.,  155  N.  Y.,  228). 


THE  LAWYER'S  OATH  A  CODE  OF  ETHICS. 


J.  H.  Benton,  Esq.,  of  Boston,  in  his  interesting  brochure 
on  **The  LaAvyer's  Official  Oath  and  Office"  says:— 

Why  is  any  oath  required  for  admission  to  the  practice  of 
the  lawt  No  oath  is  required  by  law  for  admission  to  practice 
in  any  other  profession,  even  where  qualifications  to  practice 
are  prescribed  or  ascertained  by  examinatioas  required  by  law, 
as  in  the  case  of  phj-sicians.  But  an  official  oath  has  always 
been  required  for  adiiiission  to  the  practice  of  the  law.  Why  is 
it  required?  What  is  its  significance,  and  what  obligation  does 
it  impose? 

The  significance  of  the  lawj'er's  oath  is  that  it  stamps  the 
lawyer  as  an  officer  of  the  state,  with  rights,  powers  and  duties 
as  important  as  those  of  the  Judges  of  the  Courts  themselves. 
When  a  lawyer  is  admitted  to  practice  and  takes  the  required 
oath  of  office  he  has  as  much  right  to  discharge  the  duties  of  his 
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office  as  a  representative  or  senator  has  to  sit  and  act  in  the 
Tjejrislatiire,  or  a  Governor  to  exei'cise  the  functions  of  a  chief 
magistrate.  lie  has  as  much  rij?ht  to  appear  in  Court  and  be 
heard  for  a  party  to  a  cause  as  a  Jud?e  has  to  hear  and  decide 
the  cause.  A  lawyer  is  not  the  servant  of  his  client.  He  is  nut 
the  servant  of  the  Court,  He  is  an  officer  of  the  Court,  with 
all  the  rights  and  responsibilities  which  the  character  of  his 
office  grives  and  imposes. 

He  is  also  an  officer  for  life  whose  office  cannot  be  taken 
from  him  except  for  cause  established  by  due  process  of  law 
upon  proof,  hearing  and  judicial  determination. 

It  is  therefore  of  the  highest  importance  that  the  lawyer's 
oath  should  not  only  be  uniform  in  all  our  courts,  but  that  it 
shoidd  be  so  framed  as  to  indicate  the  duties  and  responsibil- 
ities of  those  who  take  it.  In  short,  the  lawyer's  oath  should  be 
a  condensed  code  of  legal  ethics.  And  this  is  what  it  was  in 
England  and  in  America  from  the  beginning,  until  b}'  a  reac- 
tion against  the  multiplicity  of  oaths  imposed  by  law  and  of 
oaths  taken  without  warrant  of  law,  the  law^'er's  oath  was  so 
changed  in  form  as  to  be  now  in  most  of  the  State  Courts  and 
in  all  the  Federal  Courts  only  a  mere  obligation  to  discharge 
faithfully  the  duties  of  the  office  of  an  attorney. 

The  old  oath  prescribed  in  Connecticut  in  1708  ran  thus: — 
'^It  is  ordeined  by  this  Court  and  the  authorifie  thereof 
That  no  person,  except  in  his  own  case,  shall  be  admitted  to 
make  any  plea  at  the  bar,  without  being  first  approved  of  by 
the  court  before  whom  the  plea  is  to  be  made,  nor  until  he 
shall  take  in  the  said  court  the  foUowinar  oath,  viz. : — 

**You  shall  do  no  falsehood,  nor  consent  to  any  to  be  done 
in  the  court,  and  if  you  shall  know  of  any  to  be  done  you  shall 
give  knowledge  thereof  to  the  justices  of  the  court,  or  some  of 
them,  that  it  may  be  reformed.  Yon  shall  not  wittingly  and 
willingly  promote,  sue  or  procure  to  be  sued  any  false  or  un- 
lawful suit,  nor  give  aid  or  consent  to  the  same.  You  shall  de- 
lay no  man  for  lucre  or  malice,  but  you  shall  use  yourself  in 
the  office  of  an  Attorney  within  the  court  according  to  the 
best  of  your  learning  and  discretion,  and  with  all  srood  fidelitie, 
as  well  to  the  court  as  to  the  client.  So  help  you  God.'* 


'*Has  little  Mrs.  R.  consoled  herself  over  her  husband's 
death  yet?" 

Oh,  no,  not  yet!  You  know  what  a  long  time  these  insur- 
ance companies  take  to  pay!" 
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MISCONDUCT  OP  PUBLIC  PROSECUTOR. 


We  have  on  many  former  occasions  treated  of  similar  mis- 
conduct on  the  part  of  public  prosecutors,  and  the  case  of  State 
V.  Montc:omery,  in  the  Supreme  Court  of  Washin^on  (Decem- 
ber, 1909,  105  Pac.  1035),  affords  a  recent  example.  The  rep- 
resentative of  the  people  was  not  only  guilty  of  the  very  com- 
mon abuse  of  unfair  statement  of  the  evidence  and  violent  in- 
vective in  the  course  of  the  trial,  but  he  also  resorted  to  a  culp- 
able expedient  for  obtaining  evidence  for  a  conviction.  The 
court  quotes  from  former  judicial  utterances  in  the  courts  of 
different  States  upon  the  duty  of  moderation  and  quasi-judic- 
iality,  and  dosed  vdth  this  language  of  its  own : 

"It  is  not  our  purpose  to  condemn  the  zeal  manifested  by  tlie 
prosecuting  attorney  in  this  case.  We  know  that  such  officers 
meet  with  many  surprises  and  disappointments  in  the  dischargf^ 
of  their  official  duties.  They  have  to  deal  with  all  that  is  selfish 
and  malicious,  knavish  and  criminal,  coarse  and  brutal,  in  hu> 
man  life,  but  the  safeguards  which  the  wisdom  of  ages  has 
thrown  around  persons  accused  of  crime  cannot  be  disregarded, 
and  such  officers  are  reminded  that  a  fearlesf?,  impartial  dis- 
charge of  public  duty,  accompanied  by  a  spirit  of  fairness  to- 
ward the  accused,  is  the  highest  commendation  they  can  hope 
for.  Their  devotion  to  duty  is  not  measured,  like  tibe  prowess 
of  the  savage,  by  the  number  of  their  victims." 

It  IS  a  little  remarkable  that  the  court  expressly  disclaim  a 
purpose  to  condemn  the  zeal  of  the  prosecuting  attorney  in  view 
of  the  serious  infraction  of  professional  propriety  already  re- 
ferred to.  It  appeared  that  on  the  trial,  which  was  for  stat- 
utory rape,  the  prosecutrix  testified  that  defendant  never  had 
sexual  intercourse  with  her.  The  prosecuting  attorney  then 
stated  that  the  witness  had  stated  the  contrary  to  him  many 
times;  that  she  had  been  tampered  with  and  bought,  etc.  The 
prosecution  was  then  permitted  to  question  prosecutrix  at 
length  as  to  the  admissions  of  sexual  intercourse  with  defen<I- 
ant.  Prosecutrix  admitted  making  the  statements,  but  insisted 
that  they  were  false.  After  leaving  the  witness  stand,  to  be  re- 
called later,  prosecutrix  was  taken  to  the  prosecuting  attorney's 
office,  and  then  to  the  juvenile  detention  room,  and  placed  in 
charge  of  the  matron.  Before  leaving  her  the  prosecuting  attor- 
ney told  her  that  he  could  send  her  to  prison  for  perjury,  and 
the  matron  told  her  that  she  would  find  the  prosecuting  attor- 
ney a  very  good  friend,  but  a  very    powerful     enemy.  After- 
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wards  prosecutrix  testified  fully  against  defendant.  It  was  held 
that  the  witness  was  put  under  duress,  and  that  her  testimony 
was  not  voluntarily  given  when  she  took  the  stand  the  second 
time  and  testified  against  defendant,  and  was  improperly  ad- 
mitted.— N.  Y.  Ijaw  Journal. 

BANISH  ALL  LAWYERS. 


Have  you  seen  **  Virginia  Colonial  Decisions  T'  If  not, 
'ook  it  up,  and  read  Mr.  Barton's  interesting  introduction  upon 
colonial  conditions,  which  might  apply  to  all  the  early  Amer- 
ican colonies. 

Here  is  an  account  of  laws  against  lawyers  in  the  seven- 
teenth century: — 

The  enactment  of  such  laws  was,  of  course  ,a  fairly  good 
indication  of  the  need  of  them  in  the  first'  half  of  the  seven- 
teenth century.  There  was  but  little  business  then  for  lav^ers, 
of  a  legitimate  character,  and  they  lived  more  by  their  prac- 
tices than  upon  their  practice.  **The  legal  profession,"  says 
Mr.  Piske,  **was  at  first  held  in  somewhat  low  repute,  being 
sometimes  recruited  by  freed  men  whose  careers  of  rascalitj*^  as 
attorneys  in  England  had  suddenly  ended  in  penal  servitude." 
Their  capacities  for  mischief  were  only  limited  by  their  op- 
portunities, and  the  exercise  of  their  talenta  in  this  direction 
made  them  the  subject  for  many  years  of  most  drastic  legis- 
lation. This  was  by  no  means  a  uniform  condition,  and  after 
the  middle  of  the  seventeenth  century  and  especially  in  the 
first  half  of  the  eighteenth  century  ,the  prafession  grew  rapidly 
in  importance  and  improved  in  character.  Professor  John  B. 
Minor  thought  that  the  adverse  legislation  of  1642  and  subse- 
quently, was  due  to  jealously  between  the  aristocracy  of  birth 
represented  by  the  Assembly  and  the  aristocracy  of  merit  rep- 
resented by  the  lawyers.  But  Mr.  Chit  wood,  who  quotes  Mr. 
Minor's  views,  thought  it  **more  probable  that  this  unfriendly 
attitude  of  the  ruling  class  towards  the  legal  fraternity  was 
caused  by  the  lack  of  ability  and  character  of  the  early  law- 
yers." The  last  is  doubtless  the  real  reason,  but  lawyers  as  a 
class,  in  spite  of  the  great  political,  religious  and  social  in- 
fluence of  the  profession  have  never  been  popular  with  the 
masses,  and  consequently  proportionately  unpopular  with  the 
elected  representatives. 

By  the  planters,  who  mainly  made  up  the  membership  of 
the  General  Assembly  during  the  earlier  years,  it  is  not  to  ue 
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wondered  at  that  the  whole  race  of  lawj^ers  should  be  regarded 
with  some  de<?ree  of  contempt,  even  at  their  best,  but  the 
crowd  of  mere  merconaiy  adventurers  who  by  stirrinp:  up  lit- 
igation for  the  profit  which  misrht  be  in  it.  destroyed  the  peace 
and  good  feeling  of  the  country  neiirhborhoods,  naturally  pro- 
voked the  utmost  efforts  for  their  extci-mination  by  whatever 
means  the  law  could  afford. 

The  poor  legislators  in  their  endeavors  to  find  a  remedy 
were  between  the  devil  and  the  deep  sea,  and  so  they  remained 
for  many  years  to  come,  indeed  until  conditions  had  begun  to 
better  themselves,  but  not  by  rea:?on  of  any  of  their  acts;  for, 
untaught  by  their  experience  of  the  inadequateness  of  the  leg- 
islative remedies,  they  continued  to  enact  and  re-enact  them 
from  session  to  session,  mending  here  and  there  a  weak  spot 
and  making  another,  still  hoping,  no  doubt,  that  they  would 
at  last  find  some  plaster  that  would  draw.  Finally,  apparently 
OS  a  radical  resort,  it  was.  on  March  26,  1658  by  the  Assembly 
"proposed  whether  a  regulation  or  a  total  ejection  of  lawyers." 
On  the  vote  the  burgesses  said,  **An  ejection.'' 


DiTOstare  of  Jarfgdictlon. 


Mr.  Justice  Brown  of  the  United  States  Supreme  Court,  re- 
tired, relates  one  of  the  stories  that  the  late  Justice  Brewer  was 
so  fond  of  telling,  which  goes  to  show  that  eminent  jurist's  high 
regard  for  the  law.  He  relates  that  a  justice  of  the  peace  own- 
ed a  farm  in  Kansas  that  borders  on  Missouri. 

One  day  the  justice  was  sitting  on  a  fence,  built  directly  on 
the  State  line,  superintending  some  work  his  son  and  a  farm- 
hand were  doing.  The  son  and  his  companion  engaged  in  a  dis- 
pute, which  ended  in  a  fistfight.  The  justice  of  the  peace,  Jus- 
tice Brewer  would  explain,  watched  the  encounter  for  a  few 
minutes,  and  then  shouted  in  a  loud  voice : 

**  'Gentlemen,  in  the  name  of  the  law  of  the  State  of  Kansas 
and  by  \irtue  of  my  authority,  I  command  you  to  desist.' 

'Must  then  the  rail  broke,  'continued  Justice  Brewer, 
*'and  the  justice  of  the  peace  landed  in  Missouri.  Arising  to 
his  feet,  he  exclaimed: 

**  'Give  him  hell,  son;  I  have  lost  my  jurisdiction.'  '* 
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Is  the  Bar  of  West  Virginia  Interested? 
Let's  Do  Something! 


To  reform  or  not  to  reform — that's  the  qnestionf 

Reformation  of  the  procedure  in  our  courts  would  curv? 
three-fourth  of  the  defectii  complained  of  in  the  administratiou 
of  jufitiee. 

It  ha«  been  df-moiiiitrated  beyond  a  peradventuro  that  lei::' 
islatiott  eannot  do  it,  and  the  legislature  win  not  do  it. 

To  caF  upon  the  le^slature  to  make  rulea  of  procedure 
for  the  eourta,  in  like  callinfi:  on  a  lot  of  mechanics  to  prescribe 
rules  of  hygiene  for  the  sick. 

Evileatly.  indisputably,  and  as  a  matter  of  common  sense, 
those  most  familiar  iitith  the  administration  of  the  Courts  arp 
the  most  competent,  and  the  duly  competent  persons  to  mak^* 
rultfl  regulating  their  procedure. 

A  shining  example  of  rcgulatinsr  courts  by  legislation  r^ 
the  125th  chapter  cf  the  code  of  We«t  Virginia  ? 

The  shining  results  of  that  legislation  are  the  delays,  un* 
certainties,  expenfjiveness,  and  miscanias^e  of  justice 

Shall  we  continue  this  thing— or  shall  we  put  this  matler 
of  reforminir  the  procedure  in  the  hands  of  those  who  know  tht^ 
tfefects  and  know  the  xvmedies  in  our  imperfect  court  maclxin- 
er>'f 

We  hare  hei*etofore  proposed,  in  these  pages,  that  West  Vir 
ginia  becoioe  the  pioneer  in  reforming  the  courts  by  putting  t\m 
responsibility  in  the  hands  of  a  Commission  of  judges,  duly 
constituted  by  law,  and  having  not  only  the  authority,  but  the 
duty  imposed  upon  them  to  make  promulgate  and  print  a  Cod*) 
of  Rules  that  sliould  have  the  authority  of  law  and  be  binding 
ou  all  the  Courts  of  the  State. 

We  believe  the  judgment  of  the  bar  of  the  state  to  be  that 
that  course  promises  more  substantial  results  than  all  the  1^- 
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itlation  that  may  be  attempted  id  the  next  hundred  yeam. 

The  profession  knows;  the  mtelligent  public  knows;  «v^ry 
man  of  average  intelligence  knows;  that  a  reform  of  this  kind 
must  come  from  the  members  of  the  legal  professimi. 

We  venture  to  predict  that  if  a  Oomnussicm  such  as  we 
propose,  should  undertake,  and  put  in  operation  such  a  scheme 
lif  reform  it  ^voiild  not  be  twelve  months  until  the  transforma- 
tion of  our  Courts  from  the  slow-going  bungling  methods  of 
Ihe  present^  would  attract  not  only  the  attention  of  the  State 
but  of  the  whole  country,  and  become  the  easy,  as  it  would  l)e 
the  natural  gate  to  nform  throui^hout  the  nation 

Thix  is  not  an  original  proposition  with  us,  nor  is  it  an  e  i- 
periment  The  details  of  procedure  in  the  courts  under  the 
€<nmiion  law  were  given  into  the  hands  of  the  judges:  and  it 
was  givon  to  tlie  Supreme  Court  of  the  United  States  in  Equity 
and  Admiralty  practice  by  the  act  of  1343.  It  was  given  to  the 
name  court  by  the  bankruptcy  act  of  18!)8,  and  by  the  copy- 
light  act  of  11H)9.  It  has  also  becju  given  the  recently  organized 
Mtmicipal  Court  of  Chicasfo. 

Why  shouhl  it  not  be  >5iv«?ri— or  rather  imposed  upou — 
n  Commission  composed  ot  all  the  Circuit  judges  of  West  Vir 
ginia* 

The  principle — or  the  essence  of  the  principle —was  pit)- 
lK»ed  as  the  basis  of  Court  reform,  by  the  Committee  of  the; 
American  Bar  Association  to  suggest  remedies  and  formulate 
proposed  laws  to  prevent  9elay  and  unnecessary  cost  in  litiga- 
tion, and  was  discussed  at  length  at  its  last  meeting,  and  forc- 
ibly commended 

Some  of  the  reasons  advanced  by  that  committee  of  able 
lawyers,  are  concluinve  and  convincing  to  every  lawyer  who 
reads.  It  was  urged  in  favor  of  Court  made-rules  as  against  leg- 
islative rules,  that  no  one  can  lay  down  details  of  procedure  in 
advance  with  much  assurance  that  they  ^dll  not  require  fre 
C4uent  modification,  therefore  cbani^es  of  details  shonld  he  easy 
to  make-     Hard  and  fast  legislation  operates  to  p»,»rpetuate  a 
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pernicious  rale  of  procedure  until  it  become  so  incorporated  in 
the  practice  that  it  is  accepted  as  an  established  institution. 

Says  the  report : 

The  judges  are  best  qualifi<xl  to  determine  what  exper- 
iences requires  and  what  the  rule  is  actually  working." 

**The  opinion  of  the  bar  as  to  the  working  of  a  rule  may 
be  made  knoim  to  and  made  to  effect  the  action  of  the  Judges 
in  framing  new  rules  or  impnwing  old  ones  much  more  easily 
and  with  better  results  than  where  the  legislature  must  be  ap- 
plied to/' 

''Small  matters  do  not  interest  the  legislature  and  it  is  almost 
impossible  to  correct  them." 

''Too  often  details  in  which  some  one  member  of  the  legis- 
lature has  a  personal  interest  are  dealt  with  by  legislation  and 
not  always  in  accord  with  the  real  advantages  of  procedure." 

"As  ejLi)erirnoe  shows  what  changes  are  needed  and  what 
they  are,  there  ought  to  be  a  speedy  adjustment  of  the  rules,  and 
only  rules  of  court  can  meet  this  demand." 

There  are  some  things  that  cannot  be  argued,  they  are  so 
evident — and  this  is  one  of  them — that  rules  of  Court  made  by 
a  Commission  of  judges  can,  and  almost  surely  will,  correct  the 
ohief  defects  complained  of  in  our  courts. 

Then,  why  notf 

The  plan  is  most  simple  and  practicable. 

All  we  need  is  a  brief  general  practice  act,  as  a  substitute 
for  chapter  125  of  the  code,  that  shall  prescribe  only  the  general 
features  of  pi-ocedure  and  the  general  lines  to  be  followed,  leav- 
ing details  to  be  fixed  by  Rules  of  Court  made  by  a  Commission 
of  judges  having  the  authority  of  law,  not  only  to  make  then., 
but  the  obligation  of  law  to  enforce  them,  and  from  time  to  tim<! 
change  or  add  to  them  as  the  commission  may  deem  wise. 

If  the  bar  of  the  State  wants  this  they  can  get  it. 

If  the  bar  of  the  State  will  wake  up  and  take  a  little  inter- 
est, they  can  get  this  from  the  next  legislature. 

Send  to  The  Bar  your  views  and  suggestions  and  we  can 
thus  get  together  on  a  definite  proi>osition  and  plan  of  action. 
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An  Unique  Personality 


It  must  be  coiiood'^tl  that  ex-President  Roosevelt  is  the  m«)st 
novel  ai>d  entortainirg  tignre  that  has  ever  appeared  in  Amer- 
ican public  life. 

He  is  a  study — ^a  prodisy  of  energy,  activity,  endurance, 
versatility  and  irrcprossibility. 

His  future  propiises  to  be  as  interesting  and  exceptional 
nH  bis  past. 

With  his  political  (en<?<ts  TifE  Bar  has  nothing  to  do. 
But  his  ideals  of  law,  of  legal  procedure  and  government  are 
exotic  and  execrable,  law,  friendship,  and  the  obligations  of 
courtesy  have  small  consideration  in  his  methods  His  cldef 
implements  are  the  big  stick  and  the  steam  roller. 

But  it  is  due  him.  and  must  be  conceded  by  partisans  and 
opponents,  that  he  has  raided  and  made  prominent  and  effect- 
ive the  most  vital  issue  that  has  ever  been  presented  to  the 
American  people  and  the  American  nation — ^that  of  eradicating^ 
the  all-pervading  corruption  that  has  crept  into  our  public  life, 
the  low  moral  tone  of  all  avenues  of  our  business  life.  We 
have  been  amazed,  yet  compeUed  to  concede  through  his  pressing 
of  this  issue,  that  the  whole  country  is  honeycombed  with  graft, 
and  dishonesty  and  pelf,  and  that  a  low  moral  standard  has  the 
country  in  its  grip,  and  is  eating  like  a  cancer  at  the  very  vitals 
of  the  Nation. 

Mr.  Roosevelt  has  gone  over  the  country  preaching  a  re- 
Imn  to  the  old  time  morality  as  no  other  man  in  his  position 
and  of  his  antecedents  has  ever  done  or  could  do.  He  has  done 
more  to  arouse  attention  to  this  need  of  the  time  than  all  the 
preaching  of  all  the  churches.  He  has  cried  aloud  from  thr 
platform  and  the  hustings,  before  all  kinds  of  audiences, 
and  in  all  kinds  of  places  for  virtue  in  the  individual  citi^eu, 
in  private  and  public  life  as  the  s%7ie  qua  non  to  good  govern 
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ment  aod  a  great  nation.  He  has  gaini^  a  hearing  on  thes; 
ecminion  place  topka  and  platitudes  as  no  other  man  could. 

We  honor  hfan  for  this  work. 

We  like  this  issue  better  than  the  ''New  Nationalisp/' 
and  we  hope  he  will  stick  to  it 


Two  Circuit  Judges  on  Reforming  Proceedure 


We  call  special  attention  of  our  readers  to  two  papers  iu 
this  issue,  by  Judges  of  our  Circuit  Courts,  relating  to  the  prop- 
osition of  reforming  the  procedure  through  a  code  of  rules  made 
by  a  Commissiort  of  judges,  as  a  substitute  for  chap.  125  of  the 
general  oode. 

The  one  is  a  ringing  article  by  Circuit  «Iudge  J.  C.  Mc- 
Whorter,  setting  forth  in  vivid  yet  conservative  terms  the  in- 
excusable and  damaging  defects  in  our  existim?  procedure,  and 
suggesting  remedies  therefor.  It  is  an  irrefutable  indictment 
by  a  man  on  the  bench  who  deals  with  these  matters  at  dos^i 
quarters  day  by  day  and  knows  whereof  he  speaks.  It  is  a  call 
to  action  to  the  Bar  of  tiie  State  that  ought  to  be  heeded  as  a 
direct  obligation  resting  upon  tho  legal  profession. 

The  other  article  is  by  Judge  H.  H.  Moss,  of  the  fonrtii 
Oirouit,  who  makes  an  equally  emphatic  and  conelusiv*  con- 
demnation of  the  defects  in  our  procedure,  but  is  skeptical 
about  the  remedy  we  propose. 

The  objeetiims  which  Judge  Moss  sees  to  the  remedy  are 
hurriedly  taken,  and«  in  our  view,  they  are  n^  substantial  or 
inseperaUe  Even  if  they  were  substantial  tiiey  do  not  weigh 
aginst  the  inestimable  gain  in  view  if  the  plan  works  out 

That  the  Circuit  Judges  are  overworked  and  would  not  have 
time  to  formulate  a  oode  of  rules,  is  a  fact  that  might  be  con- 
ceded, but  the  State  can  afford  to  give  them  time  and  make 
more  judges  if  that  will  bring  about  the  reform  in  view.  In 
fact  the  reforms  themselves  would  give  them  more  time— they 
would  so  far  facilitate  the  business  of  the  Circuit  Court  tliat  the 
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juitges  would  have  time  to  sparn.  One  week  out  of  the  year 
would  be  ample  for  the  Oommiarion  to  make  and  reviae  the 
code  of  roltMi,  and  what  doea  that  weigh  againat  the  resulta  prom 
iaetlt  If  all  the  eourta  wonld  auapend  buaineaa  for  one  week 
in  the  year  it  wonld  be  a  negligible  incident  compared  with 
the  exiating  bedlam- 

The  other  difficnlty  which  Judge  Moaa  aeea  ia  that  ''Nothing; 
but  a  binding  law  of  the  law  making  power  of  thia  State  will 
I  submit;  ever  afford  anything  but  partial  and  eneffectual  riv 
lief." 

With  this  statement  we  agree  without  any  qualification 
Therefore  the  scheme  contemplated  that  thia  code  of  rules  when 
made  shall  be  a  ''binding  law  of  the  law  making  power''  a% 
bin<ling  aa  any  provision  of  the  present  code— aa  binding  as 
<*hnpter  125  which  now  regulates T  (Fails  to  regulate)  the  ct- 
isting  procedure. 

Judge  Moss'  head  is  level  but  he  liaa  gone  wool  gathering 
in  this  instance,  and  when  he  gets  back;  we  hope  he  will  sen<1 
The  Bab  his  revised  views  in  this  connection. 

We  hope  all  the  judges  will  have  something  to  say  in  thi< 
connection. 


Technical. — "I  will  tell  you  what  kind  of  a  lawyer  Ponea 
is,"  said  the  judge,  in  reply  to  a  request  for  such  information. 

"He's  so  technical  that  he  will  fall  over  a  crowbar  to  hunt 
for  a  pin,  and  not  even  see  the  crowbar,  mind  you.'' — ^Youth's 
Companion. 


Self  Protection.— "Prisoner  at  the  bar,"  said  the  portly, 
pompous,  and  florid  magistrate,  according  to  the  Ix>ndon  Daily 
News,  "you  are  charged  with  stealing  a  pig,  a  very  serious  of- 
fense in  this  district  There  has  been  a  great  deal  of  pig  steal- 
ing, and  I  shall  make  an  example  of  yon,  or  none  of  us  will  be 
safe." 


Farmers  beUeve  so  thoroughly  in  the  gospel  of  work  that 
they  even  work  their  butter;  and,  like  all  else,  it  is  the  better 
for  being  worked. 
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No  Standing  in  Any  Court 

John  Jones  and  Jolin  Brown  have  been  doing  bnsineas  to- 
gether and  they  8c*parate. 

Jones  alleges  that  Brown  owes  him  ten  million  dollars. 
Brown  offers  to  go  into  a  settlement,  hut  Jones  declines. 

Thereupon  Jones  issues  ten  millions  of  negotiable  prom- 
issory notes  in  Brown's  name,  without  his  authority,  without 
his  concurrence  direct  or  indirect,  and  even  without  his  knowl- 
edge ;  puts  them  on  the  market  and  pockets  the  proceeds. 

Pay  day  comes  around  for  these  promissory  notes,  and  the 
holders  demand  payment  of  Brown,  who  repudiates  them,  say- 
ing they  are  not  his-  Then  the  several  hundred  holders  of  the^' 
Brown  notes  get  together  and  place  them  in  the  hands  of  Jones, 
who  agroes  for  a  consideration,  to  institute  suit  against  BroMn 
for  their  collection. 

Will  any  lawyer  say  that  a  case  founded  on  such  a  basis 
and  seeking  recovery  for  the  holders  of  these  spurious  notes 
issued  by  the  Plaintiff  should  have  any  standing  in  law? 

Yet  this  is  the  case  of  the  State  of  Virginia  vs.  West  Vir 
ginia  now  pending  in  the  United  States  Supreme  Court. 

Covered  up  as  adroitly  as  it  may  be  the  bottom  fact  is  thai 
the  spurious  Certificates  or  due  bills  issued  by  Virginia  in  tfiC 
name  of  West  Virginia  are  the  basis  of  that  suit. 

The  holders  of  those  certificates  are  the  real  plaintiffs  in 
that  case,  and  they  will  be  the  real  beneficiaries  if  a  judgrient 
is  rendered  against  West  Virginia. 

There  are  hundreds  of  citizens  of  West  Virginia  who  are 
holders  of  these  certificates  (the  records  show  it)  who  are  con- 
tributing to  the  costs  of  that  suit  who  are  numbered  among  the 
real  plaintiffs  and  the  prospective  beneficiaries,  and  seeking  to 
make  their  state  liable  for  a  debt  she  never  contracted,  and  docs 
not  owe  on  any  principle  of  law  and  equity. 

But  on  a  plain  square  issue,  if  the  curtain  were  lifted  and  the 
real  plaintiffs  disclosed,  and  the  real  basis  of  their  claim  recited 
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m  the  pleadings,  would  such  a  claixii  have  aiqr  ttanding  in  auy 
<K>iirt  of  law  or  eqnity  in  this  iandt 


A  Business  Proposition 


At  the  la8t  meeting  of  the  State  Bar  Assoeiation  the  Ex 
^cutive  Council  was  authorized  to  have  some  of  the  volumes  of 
The  Bar  bound  as  a  substitute  for  the  year  book  to  make  a  con- 
nected history  of  the  work  and  proceedings  of  the  Association, 

There  an?  a  number  of  the  bound  volumes  of  the  year  bock 
on  hand  ccHnprising  the  procedings  from  the  first  meeting  up 
to  and  including  the  year  1892.  It  is  improbable  that  a  com- 
plete set  of  the  year  lK>oks  will  Ix;  obtained  up  to  this  time,  and 
it  is  proposed  to  bind  a  number  of  voliunes  of  The  Bar  to  cover 
the  period  from  1892  to  date— these  to  be  placed  in  the  law  li- 
braries of  the  State  University  and  Charleston  for  permanent 
preservation. 

It  is  thought  probable  that  a  number  of  members  of  the 
Association  would  like  to  have  copies  of  these  bound  volumes 
as  tlieir  private  property,  and  would  be  willing  to  pay  a  small 
price  for  them  in  excess  of  the  cost  of  binding.  If  so,  this  would 
enable  the  Association  to  get  tlie  bound  volumes  it  wants  for 
the  archives  free  of  cost,  and  would  enable  members  who  want 
them  as  their  private  property'  to  get  them  at  small  cost— as  a 
better  contract  can  be  gotten  for  binding  a  large  than  a  small 
nuii]lH;r. 

It  is  assumed  that  those  who  want  thun  for  private  use, 
will  be  willing  to  pay,  say  $2.  per  volume;  that  to  include  the 
inside  and  outside— Thk  Hsu  itself  and  the  binding;  or  for  the 
binding  only  to  those  who  have  a  file  and  will  furnish  it,  say  $1 
per  volume. 

Any  members  of  the  Association  who  want  to  subscribe  to 
the  above  proposition,  please  drop  a  postal  card  to  Thk  Bar, 
st-ating  how  many  volumes  they  will  take-  Please  be  prompt, 
m  that  the  Executive  Council  may  know  what  to  depend  on 
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Tee  Law  of  The  Road 


Th?»re  will  l)e  some  autoinolrile  law  enacted  for  West  Vxr- 
(fiiiia  at  the  coming  session  of  the  legislature. 

This  is  assured  by  the  fact  that  both  the  antomobilist  anJ 
the  non-antomobilists  are  moving  in  thnt  direction — the  former 
to  have  a  liberal  enactment  defining  their  rights  to  the  road, 
anti  the  latter  to  prevent  being  run  oflF  the  road. 

Tliere  ought  not  to  be  any  extreme  legislation  on  either 
side.  Any  law  that  does  not  make  a  reasonable  recognition  of 
I  ho  rights  of  each,  but  is  prompt^ed  by  bias  or  prejudice  against 
one  or  the  other  interests  will  not  last  and  will  not  be  profit- 
ubie  in  the  end  to  the  class  in  whose  interests  it  is  obtained. 

It  must  be  recognized  as  a  fundamental  basis  of  any  law. 
(hat  both  the  automcjbile  and  the  ordinary  horse  vehicle  hav«r 
rights  in  the  public  road.  The  automobile  has  come  to  stay,  bul 
Ix^ing  the  stroneest  and  most  formidable,  its  owners  will  take 
the  road  if  the  law  is  silent,  and  the  old  time  vehicle  will  have 
to  take  to  the  woo<ls  if  the  law  does  not  protect  it  and  regulate 
Ihe  respective  rights  of  each.  That  is  about  tlie  present  situa- 
tion. 

Any  new  law  made,  dealing  with  a  new  sabject  and  there- 
fore experimental  is  almost  sure  to  be  superficial  and  ineflfectual 
as  an  original  proposition.  This  State  has  had  but  a  short  and 
limited  experience  in  dealing  with  this  subject^  and  it,  therefore, 
Miooves  the  legislature  to  take  note  of  the  laws  enacted  and  to 
some  extent  perfected  by  the  Ider  Stater  where  automobiles 
are  more  numerous  and  the  different  phases  of  the  subject  have 
boon  fought  over  and  settled  between  the  conflicting  interests. 

We  believe  the  St4ite  of  New  York  has  on  its  statute  boofc* 
the  mast  comprehensive  and  at  th  esame  time  the  most  conserva- 
tive law  that  has  yet  been  achived.  We  hope  the  legislator  who 
aspires  to  champion  any  law  on  this  subject  in  the  West  Vir- 
orinin  Tiegislature  will  not  fail  to  consult  the  New  York  statute. 
Indeed,  we  would  like  to  see  this  statute  adopted  in  io  to  for 
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West  Virginin  It  is  the  product  of  tlie  largest  experience  and 
i^xporunentation  that  has  ever  been  made  in  this  country  on  thi<« 
Jine. 

Any  one  interested  can  have  it  by  dropping  a  postal  card 
to  iiiie  of  the  officers  of  the  State  of  New  York^  and  it  will  snve 
the  legislator  of  the  State  to  do  so : 


SOME  NEW  LEGAL  LIGHTS 


At  the  last  periodical  eivnination  held  at  the  State  Uni- 
versity, of  candidates  for  admission  to  the  bar,  t\venty  seven 
applicants  were  present  and  entered  the  examination. 

Those  who  received  certificates  for  license  to  practice,  were: 

D.  L.  Salisbury,  ^ . , ,  Kanawha  Connty, 

S.  M.  Sharp,   Pochahontas  County. 

IT.  B.  Atkinson,  . .- Kanawha  Connt>\ 

A.  B.  Koontx, Nieholas  County. 

C.  S.  Hagen , .  Washington,  D.  C. 

J.  0.  Berry, . .  Ohio  County^ 

S.  I*.  Richmond,  Kanawha  County, 

P.  B.  Shannon,  . .  ^ Wyoming  County. 

B.  C.  Shantz,  , .  , Cabell  Countj-, 

J.  N.  Kenna, ^ . .  Kanawha  County- 

W.  G.  McCorkle,  Kanawha  County, 

O.  W.  Richardson, Mineral  County, 

C.  E.  MiUer, Marion  County, 

F.  Van  Camp, Wetzel  County, 

L  P,  Hager, - Lincoln  County. 


Twelve  Spobtsmen  Good  And  TmrE.— A  southern  Mississ 
ippi  man  recently  was  tried  on  a  charge  of  assault.  The  state 
brought  into  court,  as  the  weapons  used,  a  rail,  an  axe,  a  pair 
of  tongs,  a  saw,  and  a  rife.  The  defendant's  counsel  exhibited 
an  the  other  man^s  w)MqK>ns,  a  Bcjthe  blade,  a  pitchfork,  a  pis- 
tol, and  a  hoe.  The  jury's  verdict  is  said  to  have  been:  '^Re- 
aolved,  That  we,  the  jury,  would  have  given  a  dollar  to  have 
aeen  the  fight/' 
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The  Constitutional  Amendment  for  Increasinflr 

Juds^es 


The  ADiendineiit  to  be  voted  on  at  the  approaehinar  elec 
tion  for  increasing  the  Judjre^  of  the  Supreme  Court  is  a  meas- 
ure purely  in  the  interest  of  expeditino:  the  business  of  that 
tribunal. 

No  other  arwiuent  in  favor  of  such  a  measure  is  needed 
than  the  condition  of  that  business  as  disclosed  }vy  the  clerk 
of  that  court,  in  the  followinjr  letter: 
''To  the  West  Virgitia  Bar  ^issociaiinn  Committee  on  ConstUu 

(i07ial  Amendments: 

Qbntlbmen: — In  complinnee  with  your  request  I  hav«^ 
cai*efully  examined  the  reports  made  by  the  Clerk  of  the  Su 
prcme  Court  frcim  the  years  1903  to  1910,  inclusive,  and  the  fol 
lowing  is  a  statement  of  the  number  of  appeals  docketed,  de 
cided,  dismissed,  refused  and  pondincr,  and  the  number  of  day* 
that  the  Court  was  in  stission  in  eneh  of  tiie  said  veaw. 

1903  1904  1905  1906  1907  1908  1909  1910 


Appeals  docketed. . , 

.  148 

198 

201 

2U 

254 

250 

276 

246 

Appeals  decided 

.  133 

137 

183 

160 

192 

195 

159 

167 

Appeals  dismissed. . 

17 

13 

10 

9 

21 

24 

26 

52 

Appoflls  refused.   . 

41 

54 

85 

115 

104 

65 

74 

10S 

Appeals  pendini?. 

.  172 

157 

295 

ms 

406 

400 

491 

Srzd 

Days  in  session- ■. . . 

.  200 

205 

261 

223 

239 

225 

223 

242 

This  statement  shows  that  there  were  pending  on  Septem- 
I)er  30,  1903,  one  hundred  and  seventy  two  eases,  and  on  Sep- 
tember 30,  1910,  five  hundivd  and  twenty  six  cases.  In  addition 
to  the  statement  made  above,  the  records  of  my  office  show  that 
there  are  now  submitted  for  decision  to  the  Court  and  undecided* 
three  hundred  and  thirteen  cases;  of  this  number  sixteen  cases 
were  submitted  prior  to  the  June  term.  1909;  twenty-three 
cases  during  the  June  term,  1909 :  during  the  June  term,  1910, 
forty-eight  cases.  This  will  constitute  the  docket  of  313  submit- 
ted cases  when  the  Court  moots  October  11,  for  the  Fall  speeial 
d*H;i«ion  term. 

It  will  also  be  seen  from  the  above  statement  that  for  the 
year  ending  September  30,  1910,  the  Court,  or  some  member 
thereof,  passed  upon  three  hundred  and  fifty-four  applications 
for  appeals,  or  writs  of  error;  of  this  number  two  hundred  and 


Digitized  by  CjOOQIC 


THE    BAR  18 


forty-six  were  granted  and  one  hundred  and  eight  refused.  Each 
record  and  the  brief  aooompanying  same  has  to  be  read  and  ex 
9mined  by  the  Court  or  judges,  before  the  question  whether  th« 
appeal  or  writ  of  error  should  be  granted  or  refused,  can  be  de- 
cided. It  will  be  observed  that  the  applications  for  appeals 
for  the  last  five  years  have  averaged  three  hundred  and  fifty  per 
year.  It  will  be  observed  also,  that  the  decisions  rendered,  and 
opinions  filed,  averaged  about  ouu  hundred  and  seventy-five  per 
year.  For  the  years  1909  and  1910,  the  number  of  decisions  ren- 
dered and  opinions  filed  were  slightly  less  than  for  the  two  pi'e- 
ceding  years;  the  cause  of  this  was  lh(»  character  of  some  of  the 
(tases  up  for  decision  in  those  two  years.  As,  for  instance,  the 
case  known  as  the  Two  Cent  Fare  Case  in  1910,  and  the  well 
known  King  land  casea  in  1909.  A  case  of  this  kind  being  one 
of  great  public  interest  and  importance  required  a  great  deal 
of  time  for  consideration. 

It  will  further  be  seen  that  each  judge  wrote  thirty -seven 
opinions  in  each  of  those  years,  and  concurred  in  or  dissented 
from  one  hundred  and  thirty  eight  opinions  written  by  the  other 
four  judges.  It  will  also  be  seen  that  if  no  further  cases  were 
brought  before  this  Court  it  would  take  almost  two  years  to  de- 
cide all  the  cases  now  submitted  if  the  court  worked  at  the  aver- 
age rate  for  the  last  five  years.  The  average  record  will  be  in 
size*  a  l)ook  of  one  hundred  and  twenty  pages:  some  of  the  records 
go  above  one  thousand  and  the  very  large  numbers  run  from  one 
hundred  and  fifty  pages  to  one  thousand.  There  are  usually 
lilt'd  with  each  case  at  least  two  briefs,  and  in  at  least  half  of  tho 
cases  more  than  two.  The  average  number  of  printed. pages  in 
tho  briefs  will  exceed  forty.  It  will  thus  be  seen  that  each  judge 
must  read  at  least  one  hundred  and  sixty  printed  pages  of  record 
Hnd  briefs  in  each  case  decided;  to  this  must  be  added  the  read- 
ing of  the  many  cases  cited  in  the  various  briefs,  and  the  inde- 
pendent research  made  by  the  judges  into  text  books  and  cases : 
and  of  course  time  necessary  for  the  preparation  of  his  opinion 
after  a  decision  is  reached  and  the  examination  and  discussion 
of  such  opinion  in  conference.  Frequently  very  short  records 
cx)ntain  exceedingly  troublesome  and  complicated  questions  re- 
quiring much  time  and  research.  Cases  usually  are  not  ap- 
pealed unless  they  involve  close  questions. 

The  Court  has  original  jurisdictioii  ia  mandamus,  habeas 
corpus  and  prohibition  oases  Since  the  statute  made  mandam- 
us the  proper  remedy  in  election  cases,  many  original  cases  have 
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l>eeii  bronght  to  the  Supreme  Court  thereunder.     These  caaeH 
usually  involve  offices  such  as  sheriff,  clerk,  etc.,  and  are  usually 
stronfirly  contested,  and  are  nearly  always  arraed  orally,  and 
on  account  of  the  character  of  such  cases  they  are  usually  given 
precedence.    Otherwise  the  remedy  would  be  practically  value- 
li*88.    It  will  be  noticed  that  more  ap[.>eals  were  dismissed  in  the 
last  year  than  in  any  year  precedinsr :  several  of  these  dismissals 
were  because  the  parties  could  not  wait  for  the  decision.    The  in 
dications  point  to  a  docket  of  at  least  one  hundred  and  fifty  ma- 
tured cases  for  argument  at  the  January  term,  1911. 
Respectfully  Submitted, 
iWm.  B.  Mathicws,  Clerk  Supreme  Court  of  Appeals." 


During  a  recitation  of  a  class  in  psychology  taught  by 
Prof.  William  A.  MeKeev<»r  of  the  State  Agricultural  College, 
Manhattan,  Kansas,  three  men  wddenly  dashed  into  the  room, 
played  a  hold  up  and  dashed  not  af^ain.  Then,  before  the  25 
unprejudiced  eyewitnesses  had  time  to  recover  from,  the  shock 
and  exchange  ideas,  thp  professor  made  them  describe  what 
they  had  seftn. 

The  first  man  of  the  trio  of  actors  wore  a  hat  and  a  long 
gray  raincoatt  a  black  mask  over  his  nose  and  mouth,  carried  a 
small  monkey  ^Tench  in  his  right  hand  and  salt  bag  full  of 
nails  in  the  left.  Over  one  cheek  was  a  streak  of  red  paint- 
He  pointed  his  wrench  at  his  pursuers  and  called :  **Stay  back  or 
111  Shoot r'  Then  he  rar  across  the  room,  fell  on  his  knees, 
crying:  ** There  it  is.  take  it!*'  and  ran  out.  Seven  of  the  eye- 
witnesses described  his  suit- -which  could  not  have  been  seen 
without  X-rays.  Three  said  he  wore  a  red  mask.  Some  saw- 
revolvers  and  clubs  in  his  hands  and  one  declared  him  bare- 
headed. 

The  second  man,  of  medium  height  and  unarmed,  rushed 
in  shouting:  *'Give  it  up  you  scoundrel  I"  Ho  seized  the  bag 
dropped  by  the  first  actor  and  ran  out  last.  Several  of  the 
eye  witnesses  declared  that  he  snapped  a  revolver,  or  that  he 
went  out  second,  and  one  called  him  a  ** husky  six  footer." 

The  third  actor  to  enter  carried  a  revolver  from  which  the 
cylinder  had  beeli  removed.  He  cried :  ''Take  it  away  from  him 
Eddie!*'  and  ran  out  seqpnd.  Most  of  the  eyewitnesses  scarcely 
noticed  him-  Prof.  McKeever  was  described  as  badly  scared* 
even  turning  pale.  The  value  of  the  result  of  the  experiment 
is  obvious.  It  proves  you  ought  not  to  believe  everything  that 
lionest  people  tell  you. — Franx  an  editorial  in  Colliers  Weekly* 
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Parkewburg,  W.  Va.,  October  3,  1910. 
Dear  Mr.  Editor: 

In  response  to  your  recent  letter  requesting  my  views  upon 
the  editorial  contained  in  the  last  issue  of  The  Bar,  entitled 
*'A  Practical  and  Safe  Basis  for  Reform  in  the  Courts,"  I  beg 
to  submit  the  following  in  the  spirit  of  humility  which  lack  of 
time  for  preparation  should  always  engender  Your  plan  is  for 
all  of  the  Judges  of  the  Circuit  Co\irts,  and  one  Judge  of  the 
Supreme  Court,  to  be  constituted  a  Commission  by  Act  of  the 
Legislature  *'to  make,  adc^t,  formulate  and  put  in  practice  a 
set  or  Code  of  Rules  of  procedure,  governing  and  making  uni- 
form the  practice  in  all  the  courts;"  the  meeting  annually  of 
such  Commission  to  change  the  rules  as  experience  might  sug- 
gest; the  printing  and  binding  thei-eof ;  recommendation  to  the 
Legislature  of  any  needed  change  in  any  existing  statute  con 
flicting  with  any  proposed  rule;  reservation  by  the  Legislature 
of  the  right  to  modify,  or  abolish  any  rule  of  the  Commission ; ; 
and  finally  making  the  rules  adopted,  binding  on  all  the  courts 
of  the  State  in  so  far  as  not  in  conflict  with  any  Statute. 

In  my  jndirnient,  the  plan  sug«ri»8to<!,  would  not  provo 
practical 

First;  Because  it  is  beyond  the  pale  of  human  probability 
that  AliL  the  Judges  of  tiie  Circuit  Courts  could  absent  them- 
selves frofti  duties  long  enough  to  meet  together  and  thoroughly 
consider  the  matters  in  hand.  Much  time  would  be  required. 
(Jousidering  the  various  and  sundry  terms  that  the  jndges  must 
hold  at  different  periods  during  the  year,  and  the  pressing  busi- 
ness frequently  on  hand  during  vacation,  it  seems  impossible 
that  even  half  of  the  judges  could  engage  in  the  work.  As  to 
the  Judge  of  the  Supreme  Court  proposed  to  be  drafted— ooa- 
Hidering  the  fact  that  that  Court  is  hopelessly  buried  in  the 
mass  of  cases  that  are  daily  being  piled  upon  it-— at  least  three 
hundred  cases  now  pending — ^it  could  ill  afford  to  spare  one- 
fifth  of  its  working  force.  I  do  hope  the  people  of  this  State 
will  be  wise  enough  to  vote  for  the  Constitutional  Amendment 
increasing  the  membership.    V!t  are  pladng  more  upon  the 
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(ihoulders  of  these  men  than  eren  such  strong  men  as  they  are 
thonld  be  called  upon  to  endure.) 

Second :  Attempts  have  been  made  in  the  past  by  agreement 
of  judges,  at  meetings  of  the  State  Bar  Association,  to  adopt 
''Rules  of  Procedure,"  and,  in  truth,  rules  of  very  limited 
scope  were  adopted,  but  they  are  as  unstable  as  the  sands  of 
the  sea;  and  I  believe  a  comparison  of  the  Rules  actually  ob- 
served in  the  different  circuits  would  show  a  striking  absence 
of  uniformity. 

One  of  the  reasons  why  tliis  has  failed,  has  boen  because 
there  is  nothing  to  compel  enforcmeut^  which  brings  me  to  ob- 
jection. 

Third :  Nothing  but  a  binding  law  of  the  law-making  power 
of  this  State  will,  I  submit,  ever  alford  anything  but  partial 
and  ineffective  relief.  No  decree  of  any  Commission  will  bo 
long  observed.  The  majesty  of  the  State,  and  the  spirit  of  obed- 
ience to  the  law,  must  be  invoked  in  order  that  the  necessary 
radical  changes  m  our  proceihire  shall  become  accomplished 
facts. 

The  evils  which  you  mention  in  your  article,  to-wit:  **thi^ 
delays,  the  excessive  costs,  and  the  circumlocution  in  our  courts,*' 
are  surely  real — not  imaginary.  They  are,  generally  speaking, 
the  fault  of  the  system,  not  the  judges,  though  it  is  undoubtedly 
true  that  much  depends  upon  the  individuality  of  the  judgi* 
presiding,  who,  even  under  our  present  ciunbrous  system,  can 
do  much  to  alleviate  the  evils.  But  what  he  can  do  in  this  re- 
gard is  limited  and  the  fact  remains  that  the  power  to  brine: 
about  ''the  delays,  the  excessive  costs  and  the  circumlocution  in 
our  courts,"  is  by  the  law  of  the  land  a  vested  right  in  the  lit 
igant.  He  can,  by  the  mere  observance  of  rule  day  procedure, 
by  ingenious  motions,  and  proceedingn  and  eontiuances  ob- 
tained, and  in  chanc^^  cases,  the  takinsr  of  irrelevant  and  vol> 
uminous  depositions — all  under  the  sanction  of  the  law — drasr 
along  in  the  lower  court  for  a  year  or  more,  a  simple  case  whicb 
should  be  submitted  for  decision  within  at  least  three  months 
nfter  it  is  instituted;  and  then  after  the  necessary  delay  of  a 
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hearing?  in  the  higher  court,  he  may,  by  the  provisions  of  our 
law,  be  permitted  to  enjoy  the  same  luxury  again  in  the  lo\\er 
(!0urt,  because  of  the  breach  of  some  rule  of  procedure,  by  the 
Circuit  Court,  made,  perhaps,  while  the  judge  thereof  had  is 
mind  concentrated  on  the  merits  of  the  case.  The  higher  court 
may  be  able  from  the  record  to  see  that  one  of  the  parties  on 
the  merits  of  the  case  is  clarly  right;  but  in  many  cases  it  is 
forced  by  ourLAWS  to  award  a  new  trial  or  hearing,  and  send 
the  cause  back  to  the  lower  court,  where  the  delays,  excessive 
costs,  and  circumlocution  will  be  duplicated. 

But  I  must  not  digress.  Any  judge  or  lawyer  could  write 
pages  to  show  the  defects  of  our  present  procedure  system. 
Tt  often  causes  an  absolute  miscarriage  of  justice.  The  point  I 
v.m  making,  is,  that  it  is  serious  business.  The  remedy  mast 
therefore,  be  drastic  The  consideration  of  the  same  must  be 
thorough.    The  enforcement  of  the  remedy  must  be  effective. 

Now,  while  I  think  that  this  reform  c^n  be  brought  about 
only  through  the  enactments  of  our  Tjegislature,  yet  I  fully  agre«! 
with  you  that  before  the  legislature  should  undertake  the  task, 
a  Commission  of  those  trained  in  the  law,  should  give  to  the 
subject  the  deep  and  careful  consideration  which  its  importance 
deserves.  Tf  any  judge  should  serve  on  such  Commission,  he 
should  be  relieved  of  his  official  duties  while  thus  engaged, 
by  a  special  judge,  that  he  might  devote  his  best  energies  to 
the  work.  But  would  not  a  Commission,  the  personnel  of  which 
could  be  recommended  by  the  Bar  Association,  and  appointed 
l\v  the  Governor,  pui^suant  to  law  to  be  duly  enacted,  consist- 
ing of  five  persons — eminent  lawyers  and  judges — be  less  un- 
wieldly  and  more  practical  than  the  Commission  of  Judges  sug- 
irested?  And  would  it  not  be  decidedly  better  to  embody  their 
recommendations  as  a  part  of  our  statutory  law,  rather  than 
to  attempt  to  give  to  any  standing  Commission — whether  com 
posed  of  all  the  judges,  or  of  a  few  la^^yer8  and  judges — the 
power  to  make  and  change  at  will  the  important  rules  of  pro- 
cedure of  our  Courts?  A  power,  the  legality  of  which,  I  believe, 
would  be  open  to  question. 

Very  truly  yours,     Hunter  H.  Moss.  Jr 
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REFORM  IN  COURT  PROCEDURE 


A  Trencient  and  Convincing  Review  of  the  Sit- 
uation 


By  Judge  J.  C.  McWhorter. 
Editor  the  Bab: 

Responding  to  your  invitation  to  give  my  views  touching 
the  subject,  **A  Practical  and  Safe  Basis  for  Reform  in  thi» 
Courts,"  on  which  an  editorial  appeared  in  the  Angust-Siptem 
ber  number  of  The  Bah.  T  want  to  say  that  I  heartily  endorse 
your  plan.  I  believe  it  to  be  a  practical  and  common  senso 
suggestion;  and  I  believe  also  that  the  judges,  under  such  an 
arrangement,  would  take  pride  in  trying,  as  far  as  they  could, 
to  remedy  the  defects  in  our  procedure  and  rules  of  practice, 
and  that  the  bar  of  the  State  would  willingly  lend  all  proper 
encouragement. 

About  five  years  ago  a  number  of  the  Circuit  Judges  got 
together  and  formulated  a  set  of  rules  of  practice  to  be  adopted, 
as  far  as  practicable,  in  the  several  circuits,  that  uniformity 
might  be  had  in  the  niles  of  practice  in  all  the  circuits  of  the 
State.  As  hasty  and  superficial  as  the  work  was,  it  resulted  in 
great  good,  and  it  is  an  earnest  suggestive  of  what  might  b.? 
accomplished  by  a  Commission  of  the  Circuit  judges,  together 
with  a  Supreme  Court  judge,  clothed  by  the  legislature  with 
proper  authority,  as  you  suggest. 

But  I  do  not  think  that  the  judges,  under  the  power  pos- 
sessed by  them  as  judges  only,  could,  without  the  co-operation 
of  the  legislature,  accomplish  all  that  is  required.  Therefore, 
your  suggestion  that  this  Commission  should  recommend  to 
the  Legislature  such  bills  as  might  be  found  requisite,  points 
out  one  of  its  widest  fields  of  labor  and  usefulness;  and  th<t 
Commission  being  non-partisan,  little  opposition  would  likely 
be  met  in  the  Legislature  to  the  passage  of  meritorious  meas 
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ures  recommended  by  the  Commission. 

The  crying  need  of  the  hour  is  more  celerity  in  the  coiuts 
the  business  world  demands  it;  the  spirit  of  the  times  requires 
it;  the  civilization  and  enlightened  conscience  of  the  twentieth 
century  insistently  calls  for  it;  and  the  common  sense  of  the 
common  people  joins  its  voice  in  the  universal  clamor  for  it. 
Why  can  improved  methods  be  so  readily  adopted  in  every 
other  line  of  human  activity,  while  our  court  procedure  must 
dra<r  along  hindered  by  the  barnacles  of  medieval  methods, 
customs  and  practices!  During  the  last  hundred  years  wc 
have  possibly  improved  more  in  our  methods  of  digging  ditches 
than  we  have  in  our  system  of  procedure. 

In  our  practice  too  many  ways  are  open  for  delaying  the 
maturing  and  trials  of  causejs.  For  instance,  there  is  certainly 
too  much  time  given  for  the  filing  of  pleadings.  Rules  are  held 
in  the  clerk^s  offices  for  the  filing  of  pleadings  and  the  making 
up  of  issues;  but  under  our  present  loose  laws  and  rules  of 
practice,  so  far  as  expediting  the  maturing  of  causes  is  con 
ceined,  rule  days  mean  but  little.  In  equity  it  is  almost  im- 
nossible  for  the  plaintiff,  under  section  53,  chapter  125,  code, 
as  interpreted  and  applied  by  the  Supreme  Court  of  Appeals, 
and  under  our  rules  of  practice,  to  secure  a  speedy  hearing  of 
his  cause.  The  same  is  largely  true  of  law  cases.  A  defendant 
may  ignore  rule  days  and  withhold  his  plea  or  answer  until  the 
next  term  after  suit  is  brought,  then,  when  the  case  is  called 
for  trial,  and  after  he,  by  his  inaction,  has  led  the  plaintiff 
to  believe  no  defense  wouM  be  made,  and  caused  the  plaintiff 
to  rely  thereon,  the  defendant's  attorney  may  calmly  draw  from 
his  pocket  a  demurrer,  plea  or  answer,  tender  and  have  it  filed 
as  a  matter  of  right,  and  force  the  plaintiff  to  continue  a  mer- 
itorious case  which,  if  the  pleading  had  been  made  up  at  rule^, 
would  then  be  tried.  This  is  a  daily  practice  in  our  courts,  and 
the  judge  is  powerless  to  prevent  it  under  our  present  pro- 
cedure.  It  will  amaze  anyone  who  pauses  to  reflect  and  to  ob- 
serve how  much  of  the  thought,  time  and  energy  of  attorneys, 
that  should  be  expediting  the  administration  of  justice,  is  de- 
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fleeted  and  applied  to  the  procurement  of  continuances  and 
other  delays.  If  so  many  of  the  means  of  delay  are  not  open 
to  litigants,  this  time,  thought  and  energy  would  be  directed 
the  other  way. 

Our  rule  days  do  not  mean  enough.  Why  should  a  plaintiil: 
be  permitted  to  bring  a  suit  returnable  to  certain  rules,  implead 
the  merits  of  the  case  is  clearly  right:  but  in  many  cases  it  is 
under  the  jurisdiction  of  the  court,  invoke  the  aid  of  the  court 
for  the  redress  of  grievances,  not  only  of  himself  but  of  otliei's 
as  well,  then  calmly  sit  down  and  use  his  own  sweet  pleasur*? 
about  maturing  the  suit  for  hearing  by  withholding  the  filin«: 
of  his  bill  or  declaration  for  a  period  of  three  months!  True, 
the  defendant  may  appear  on  the  second  day  of  the  process 
and  give  a  rule  for  the  plaintiflf  to  file  his  pleading  and  by  that 
means  save  one  month,  unless  the  plaintiflf,  by  such  procedure, 
permits  himself  to  be  unsuited,  then  later  have  the  case  rein- 
stated, as  the  law  provides,  and  thereby  possibly  secure  an  ad- 
ditional delay  of  six  months.  Why  should  he  not  be  required 
to  file  his  bill  or  declaration  at  the  mies  to  which  his  process 
is  made  returnable,  when  the  defendant  is  most  certain  to  be 
present  to  give  attention  to  his  case  under  pain  of  his  cas*.' 
standing  dismissed  at  his  cause  without  the  right  of  reinstate- 
ment! And  why  should  not  the  defendant  be  required,  when 
personally  served,  to  file  his  defensive  pleadings  at  the  next 
rules  under  pain  of  being  shut  out,  except  where  he  is  prevented 
through  fraud,  accident,  or  unavoidable  hindrances,  like  sick- 
ness, etct  And  when  a  defendant  files  his  demurrer  at  rules, 
he  should  be  reouired  to  file  therewith  the  certificate  of  his  at- 
torney to  the  effect  that  such  attorney  verily  believes  that  there 
is  merit  and  substance  in  the  points  raised  by  such  demurrer; 
and  he  should  also  be  required  to  file  with  such  demuri^er  his 
own  affidavit  stating  that  the  demurrer  is  not  filed  for  pur- 
poses of  delay.  This  is  the  practice  in  the  Federal  courts, 
and  why  should  it  not  be  adopted  in  our  State  courts?  This 
causes. 
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These  suggestions  are,  of  course,  radical — possibly  too 
much  so — ^but  reform  along  these  lines  is  unquestionably  need- 
ed, and  a  Commission,  such  a^  you  suggest,  would  certainly  be 
conservative  enough  not  to  be  too  radical  or  revolutionary.  1 
merely  jnention  these  as  instances  whore  impi'ovement  can  b- 
made.  And  really;  when  we  look  the  matter  squarely  in  th  •. 
face,  are  not  these  provisions  in  the  law  for  such  delays  in  tlu* 
•ilinir  of  pleadings  and  maturing  of  causes  only  inducements 
to  indolence  and  carelessness  in  attorneys  in  the  practice  of  law" 
These  provisions  were  made  yeni-s  ago  when  the  business  world 
was  more  indulgent  and  not  so  exacting,  when  lawyers  were 
reputed  to  be  gentlemen  of  Joisur^e,  and  when  their  work  and 
methods  usually  corresponded  exactly  with  this  reputation.  Such 
methods  are  not  practical,  and  do  not  accord  with  the  spirit  ol 
Ihe  times,  and  do  not  meet  the  advanced,  business  like  demands 
upon  the  legal  profession.  The  moment  a  suit  is  institut'id 
The  law  should  clap  a  sjmr  into  the  flanks  of  the  plaintiff  and 
his  attorney  to  keep  them  moving;  and  it  should  likewise  press 
M  rowell  into  the  sid(  s  of  the  defendant  and  his  attorney,  lest 
Ihcy,  too,  forget  that  the  suits  are  brought  for  the  redress  of 
jriievances  and  the  adjudicatic^n  of  righb^.  rather  thcin  for  a 
mere  playing  of  hide  and  seek  a.joimd  the  dnik  comers  of  a 
cumbersome  and  complicated  procedure.  Remove  the  corners, 
as  far  as  possible,  give  the  parties  the  open,  and  then  tell  them 
plainly  to  '*niove  on.*' 

Then,  again,  our  stfitute  relates  to  the  eiving  of  instruc- 
tions to  juries  is  certainly  obstructive.  It  is,  in  the  forcible  lan- 
guage of  Mr.  Mollohan,  **A  pax'k  of  nonsense/'  and  seriously 
lends  to  hinder  the  administration  of  justice.  It  wi-ests  from 
the  court  its  proper  prerogative  oi'  assisting  juries  to  arrive 
at  prompt  and  correct  verdicts,  and  makes  of  the  court  a  mere 
dumping  box  for  the  masses  of  stuff  so  often  erroneously  cal- 
led ** instructions,"  so  frequently  prepared  by  attorneys  only 
to  entrap  the  court  or  confuse  the  juries.     These  instructions, 
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under  tK  law,  are  thrown  into  the  lap  of  the  court  like  a  par- 
cel of  junk,  at  the  close  of  the  trial,  so  that  the  court,  while 
business  is  suspended  for  the  purfiose.  is  compelled  to  edit  them 
necessarily  under  a  seuse  of  great  pressure  and  baste.  Of  course 
this  induces  error  and  consequent  delay.  Under  this  statute  the 
court  is  not  even  permitted  to  arrange  the  instructions  in  som« 
logical  order,  but  must  read  them  to  the  jury  in  a  certain  order, 
however  confused  or  confusing,  and  can  not  read  them  again 
unless  requested  to  do  so  by  the  jury.  This  statute  has  about 
doubled  the  quantity  ^f  instructions  asked  for  by  attorneys 
in  my  circuit,  because  the  defendant  can,  under  it,  have  a  long 
*ot  of  instructions  read  to  the  jury  as  a  last  speech  from  the 
court,  and  the  plaintiff,  to  offset  this  as  much  as  possible,  tries 
to  have  a  still  bigger  batch  of  his  instructions  read  to  make  a 
first  impression  on  the  jury.  And  so  the  e\il  grows  to  tho 
annoyance  of  courts,  the  confusion  and  bewilderment  of  juries, 
and  denial  of  justice  to  litigants:  and  I  am  informed  that  mine 
is  not  the  only  circuit  that  is  suffering  from  this  abuse. 

Moreover,  by  this  statute  the  court  is  pre<'.luded  from  giv- 
ing to  a  jury  any  other  instructions  than  those  fii-st  read,  no  mat- 
ter how  necessary  it  may  subse((U(^ntly  become  to  further  aid  the 
juiy.  I  remember  an  important  felony  case  in  which  the  jur>-, 
after  an  all-diy  fruitless  session,  came  in  to  the  court  and  re- 
quested an  instruction  upon  a  point  tliat  had  arisen  in  their 
minds  and  not  fully  covered,  as  they  thought,  by  the  instruc- 
tions already  given ;  hut  under  this  statute  the  court  dared  not 
render  the  jury  such  further  assistance,  and  the  jury  hung,  tho 
defendant  had  to  go  back  to  jail  for  three  mouhts  to  await  an- 
other trial,  justice  was  baffled  and  delayed,  and  the  good  people 
whose  Legislature  enacted  this  law  had  to  foot  the  useless  bill. 
Only  yesterday,  in  another  important  and  instructive  case,  n 
hung  jury  was  avoided  only  by  both  parties  consenting  that  1 
might,  at  the  request  of  the  jury,  further  charge  it  orally  which 
was  done,  and  five  minuter,  later  a  verdict  was  returned.  It  is 
not  often  such  consent  can  be  obtained,the  defendant  in  ccrim- 
inal  cases  is  only  too  often  glad  to  get  a  hung  jury. 
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I  have  named  only  two  particulars  in  which  reform  is  so 
badly  needed,  but  there  are  numerous  others.  In  fact,  our 
whole  system  of  procedure  needs  a  complete  overhaulng.  Just 
think  of  it!  Practically  one-third  of  all  litigated  cases  are  de- 
cided, not  upon  their  merits,  but  upon  technical  rules  of  pro- 
cedure- Collected  in  a  bulk,  possibly  the  decisions  and  discus 
sion  of  our  Supreme  Court  of  Appeals  based  on  procedure  alone 
would  All  twenty  volums  of  our  reports ;  and  the  circuit  judges, 
in  deciding  cases,  are  compelled  to  grope  their  way  through  this 
labyrinth  of  refined  technicalities  and  hair  splitting  distinctions 
to  ascertain  whether  they  shall  bo  permitted,  in  each  case,  to 
give  to  meritorious  litigants  that  plain,  simple,  even-handed 
justice  to  which  substantive  law  entitles  them.  The  time  and 
attention  and  thought  of  the  judges  must  be  devoted  largely 
in  almost  every  case,  to  trying  to  find  these  devious  trails 
through  the  weedy  marshes  of  technical  procedure,  instead  of 
to  the  merits  of  the  case.  And  this  we  call  ** administering  jus- 
tice!" Such  a  thing  is  an  outrage  upon  the  busine,ss  and  so- 
cial interests  of  our  great  State,  and  a  disgi'ace  to  our  intelli- 
gent civilization 

No  wonder  th-it  a  joint  committee  of  the  American  Bar 
Association  and  ol  the  National  Civic  Federation,  at  a  recent 
meeting,  declared  that  **Tho  system  under  which  law  is  admin- 
istered in  this  country  is  a  hundred  years  behind  the  age,  and 
that  the  procedure  in  equity  cases  is  a  si*.andal  to  our  jurispru- 
dence 1" 

All  such  needed  reforms  could  not,  and,  possibly,  ought 
not,  to  be  attempted  at  once,  but  should  be  gradually  and  cau- 
tiously made  If  such  a  commission  could  be  appointed,  it 
bhould  set  about  its  work  systematically  with  the  ultimate  aiia 
of  completely  and  thoroughly  renovating  our  entire  system  of 
procedure.  It  ought  not  to  be  satisfied  with  mere  scrappy 
patch-wprk.  It  would  seem  that  we  have  enough  of  that  now 
in  chapter  125  of  the  code  nnd  the  decisions  of  the  Supreme 
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Court  of  Appeals  based  thereon. 

May  "W««t  Virginia  be  the  pioneer  in  this  movement. 

J.  C.  MeWhorter, 

Bnckhannon.  West  Va., 
September  23,  1910. 


8EKI0US  HMTNTDER 


\onport  was  aroused  last  mofitb  over  a  stor>'  that  J.  Pier- 
pout  Morgan  told  at  a  mttrtiujr  at  the  F^ishincr  club. 

**They  talk  of  the  hiu^h  cost  of  liviuir/*  Mr.  Sfcrsran  said, 
**bnt  it  s  jiist  as  bad  abi-ond.  You  all  know  what  Trouviilc  is 
like  in  the  season. 

**An  American  took  in  Troun-N^'s  erantlo  semaino  last 
year.  When  his  bill  was  sent  U|>  he  paused  in  his  breakfast  aud 
studied  it  with  a  sarc^stio  smile.  Then  he  s*-nt  for  the  hotel 
clerk. 

*•  *See  here,'  be  said,  *youVe  made  a  mistake  in  this  bill* 

**  'Oh,  no,  monsieur,  Oh,  no!'  cried  the  clerk. 

**  *Yes  you  have,'  said  the  American,  and  \^ith  a  ?moi»r  hc» 
I)ointed  to  the  total     'I've  trot  more  money  than  that.'  be  sJiifl" 


AN  ABSENT  MINl^ED  MAGISTRATE 

Judge  Gaynor  related  a  Httle  anecdote  while  lying  at  the  hospital. 
After  the  dastardly  attempt  on  his  life,  which  proved  that  the  Mayor 
was  cognizant  of  certain  eyils  and  not  at  all  adverse  to  giving  them 
publicity. 

"I  knew  a  man  over  my  way,"  said  the  Judge  with  a  smile,  "who 
had  formerly  been  a  bartender.  Going  into  politics  he  was  elected 
police  justice.  With  some  dread  he  heard  his  first  case.  Mary  Mc- 
^iannie  was  up  before  him  for  drunI;enno88.  The  ex-bartender  looked 
at  her  for  a  ntoment,  and  then  said,  sternly: — 

"Well,  what  are  you  here  forr' 

"If  you  please,  your  honor."  said  Mary,  "the  copper  beyant  pul- 
led me  in,  sayln'  I  was  drunk.  An*  J  lon't  drink,  yer  Honor;  I  don't 
drink. 

"All  right/'  said  the  Justice,  absent-mindedly,  "all  right;  have  a 
cigar." 


We  put  hobbles  on  a  hors<?  to  keep  him  at  1 
ble  sldrt  is  not  intmded  f«»r  any  such  puriK)se. 


him  at  home,  but  the 
hobble 
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THE  PROFESSION  OP  LAW  AND  MEDICINE 

VcfSiis 
THE  BUSINESS  OF  LAW  AND  MEDICINE 

The  sympathy  of  the  crrcat  mass  of  men  is  fairly  sure  to  go 
out  almost  spontaneously  to  the  individuals  in  whose  path  arti- 
ficial restrictions  are  set  up.  It  has  been  the  boast  of  our 
democracy  that  America  was  the  land  of  equal  opportunity 
to  all,  and  the  sentiment  finds  response  in  the  breast  of  every 
ris:ht  thinking  roan. 

It  is  doubtless  out  of  this  feeling  that  the  opposition  tr* 
thp  erection  of  reasonable  standards  of  entrance  to  the  learned 
professions  has  arisen.  Like  many  popular  sentiments  which 
are  fundamentally  right,  the  transformation  of  the  sentiment 
into  practice  has  been  made  in  a  short-sighted  way.  It  has  op- 
erated to  give  the  ill-prepared  and  unfit  mem})er  of  society  an 
advantage  at  the  expense  of  the  community  No  man  is  bom  with 
the  right  to  enter  one  of  th(«e  professions  any  more  than  he  is 
bom  \vith  the  right  of  suffrage.  Both  rights  are  conferred  by 
the  si'Vereign  people,  upon  prescribed  conditions.  The  diflBculty 
Is  thai  ii  IS  always  more  easy  to  excite  popular  sympathy  for 
the  ii'dividuai  eonplaiuant,  however  unworthy,  than  for  the 
sovereicm  people,  which  seldom  complains,  no  matter  how 
far  its  interests  arc  invaded.  The  notion  that  any  man  who 
wants  to  practice  medicine  ought  to  be  allowed  to  tiy,  and  that 
any  preacher  who  thinks  he  has  a  call  ought  to  preach  regard- 
less of  training,  belonq^  to  the  pioneer  st^ige  of  civilization. 

By  long  usage  of  civilized  nations  the  professions  of  law 
and  of  medicine  have  received  certain  recognized  standing.  The 
practice  of  these  professions  carries  with  it  certain  privileges 
and  advantages  and  should  carry  certain  responsibilities.  To 
require  that  those  who  are  authorized  to  practice  these  pro- 
fessions should  comply  with  reasonable  conditions  of  preparation 
is  not  only  a  duty  to  the  state,  but  is  absolutely  just  to  the  in- 
di\'idual.  The  diftieulty  has  come  in  determining  what  are 
reasonable  requirements  for  preparation  in  the  practice  of  law 
and  medicine,  requirements  that  shall  protect  the  interests  of 
Ihe  public  and  siM  not  inflict  undue  hardship  upon  the  indi 
vidual  It  is  in  the  settlement  of  this  question  that  the  prac- 
tical difficulties  arise.  Great  pressure  is  brought  by  those  who 
desire  to  enter  those  professions  to  make  the  standards  of  ad- 
miasion  as  low  as  possible  and  wherever  the  effort  is  made  to 
constitute  such  standards  as  ^111  fiafeguard  the  public  and 
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preserve  the  character  of  the  profession,  the  cry  is  set  up  that 
the  poor  and  strugixling  candidate  for  a  profession  is  dis- 
criminated against.  This  arsnuncnt  is  always  illustrated  by 
th(?  example  of  a  few  great  men  who  have  achieved  success  in 
one  or  the  other  of  the  professions  without  the  advantage  of  a 
formal  education.  The  argument  is  fallacious  and  is  generally 
dishonestly  made- 

What  are  reasonable  conditions  to  require  of  candidates 
for  these  professions?  Manifestly  it  would  be  an  unfair  dis- 
crimination against  the  candidate  for  medical  practice  to  re- 
quire him  to  belong  to  a  certain  medical  sect  or  to  graduate 
from  a  given  school,  but  it  is  equally  maifest  tliat  it  is  not 
only  fair  but  absolutely  essential  that  he  should  be  grounded 
in  anatomy  and  physiology  and  kindred  fundamental  sciejices 
ui>on  which  all  practice  of  medicine  rests.  It  is  conceivable 
that  a  man  might  get  this  knowledge  and  this  practice  in  some 
other  way  than  by  the  aid  of  the  medical  school  and  the  hos- 
pitaL  and  if  he  could  show  his  knowledge  and  his  skill  by  a 
competent  examination  he  should  be  allowed  to  do  sa  Such 
cases,  however,  must  be  very  rare.  The  candidate  who  is  seek- 
ing to  enter  the  profession  by  some  other  path  than  the  hard 
and  exacting  path  of  a  good  medical  school  and  hoispital  is  in 
nearly  evcr>'  case  seeking  to  get  his  knowledire  by  practicing 
on  the  public  and  being  paid  for  learning.  Similarly  the  can- 
didate for  the  profession  of  law  ought  to  have  something  more 
than  a  superficial  knowledge  of  the  practice  of  the  courts  of 
his  community.  He  should  at  least  have  some  knowledge  of 
the  history  of  jurisprudence,  of  the  underlying  principles  of 
la^  of  legal  processes,  some  conception  of  the  administra- 
tion of  justici^,  some  study  of  the  relations  of  e<iuity  to  tech- 
nique. Plainly,  the  least  that  can  be  required  of  a  candidate 
for  these  professions  is  a  fair  grounding  in  the  fundamental 
science  of  our  day  and  a  measure  of  participation  in  the  actual 
application  of  that  science  in  the  practice.  Most  intelligent 
men  will  concede  so  mucht  but  are  not  always  ready  to  admit 
the  further  requirement  that  the  candidate  in  law  or  in  medi- 
cine must  also  present  the  evidence  of  a  good  general  educa- 
tion, such,  for  example,  as  can  be  gained  by  a  college  course 
of  not  less  than  two  year's  duration.  That  this  condition  is 
essential  to  the  roaintainance  of  the  character  of  the  professicm 
and  that  it  forms  the  only  effective  means  of  sifting  out  the 
worthy  from  the  unwoiiJiy.  the  fit  from  the  unfit  is  the  con- 
viction of  those  who  have. given    the    matter    most    thought- 
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Without  exception  the  professional  schools  of  low  grade*  poor 
courses,  and  sham  examinations  are  those  which  admit  students 
without  the  preparation  of  a  general  education. 

Not  only  is  the  requirement  of  a  good  general  education 
justified  on  the  practical  ground  that  thus  only  can  capable  men 
be  commonly  obtained,  but  it  is  absolutely  essential  in  the  main- 
tenance of  the  professions  themselves.  To  become  a  good 
lawyer  or  physician,  it  is  not  enough  to  know  the  mere  tech- 
nique of  practice.  Such  a  man  should  also  be  a  student  of  his 
race  and  of  its  history,  with  sympathies  fully  developed  by  a 
contact  with  life  and  with  books.  The  reason  for  this  and  the 
justification  for  its  requirement  lie  in  the  fact  that  these 
callings  are  professions,  and  such  qualities  are  necessary  in  the 
members  of  a  profession.  This  distinction  is  fimdamental  and 
one  which  in  late  years  we  have  been  as  a  nation  disposed  to 
forget 

Aside  from  all  question  of  intellectual  basis  or  content* 
the  distinction  between  a  business  and  a  profession  does  not 
lie  in  any  difference  of  honor  in  the  pursuit  of  one  or  another, 
but  in  the  obligations  which  one  assumes.  However  honorable 
a  business  calling  may  be»  the  man  who  enters  it  makes  no  pre- 
tence of  any  other  intention  than  the  honest  pursuit  of  his  own 
^ain.  He  who  enters  a  profession  likewise  does  so  for  his  own 
advantage,  but  he  also  undertakes  certain  obligations  to  the 
calling  itself  and  to  the  public.  He  is  under  obligation  to 
consider  the  interest  of  the  public  as  well  as  his  own,  and  this 
is  one  reason  why  these  great  callings  are  differentiated  into 
[)rofessions — because  those  who  practice  them  aecept  the  obli- 
gation of  the  calling.  Bacon  has  expressed  the  idea  in  the 
introduction  to  The  Maxim. s  of  the  Law  in  the  phrase*  **I  hold 
every  man  a  debtor  to  his  profession.''  It  is  the  acknowledg- 
ment of  this  debt  and  the  effort  to  pay  it  which  differentiate  a 
profession  from  a  business.  That  debt  devolves  upon  him  who 
enters  one  of  these  great  professions  the  obligation  to  fit  him- 
self for  it.  the  obligation  to  conserve  the  honor  and  advance  the 
cause  of  his  profession,  and  above  all  to  remember  in  his  prac- 
tice his  duty  to  the  state  as  well  as  to  himself-  It  is  only 
through  the  observance  of  these  ideals  that  a  profession  can 
remain  a  profession. 

Those  who  have  studii^d  the  tendencies  of  this  nation  since 
the  close  of  our  cnii  war  have  had  reason  to  feel  alarm  over 
the  diminishing  respect  for  law.  As  a  people  we  regard  the 
law  lightly,  and  our  habits  in  this  matter  are  growing  worse 
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rather  than  better.  Many  factors  have  conjoined  to  bring 
about  this  state  of  affairs*  but  one  of  the  most  important  lies  at 
the  door  of  those  who  profess  the  law.  Tje^iral  process  in  our 
nation  is  slow  and  costly-  Justice  is  hard  to  ^t  The  ^?reat 
ma^s  of  the  people  believe  .with  greater  or  less  reason,  that  in 
reaching  decisions,  le«:al  technicalities  obscure  equity.  Tht 
evolution  of  legal  pi*ocess  has  resembled  that  of  our  national 
game  of  baseball  which  has  become  a  pitcher's  game.  The  ad- 
ministration of  law  presents  to  the  general  public  more  and 
more  the  spectacle  of  a  game  in  which  the  expert  high-priced 
attorney  outplays  judge  and  jury.  Lawyers  of  the  highest  emi- 
nence and  of  irreproachable  private  life  have  served  interests 
which  were  plainly  against  the  public  policy  and  in  violation  of 
the  interests  of  the  public.  There  has  seemed  to  be  no  limit 
beyond  which  a  lawyer  might  not  go  in  the  service  of  a  client 
who  employed  him  to  circumvent,  not  to  uphold,  the  law.  Such 
men  have  been  unmindful  of  the  debt  tQ  their  profession;  they 
are  in  the  business  of  law.  not  the  profession  of  law.  The  ideals 
of  the  professions  have  been  lowered  by  the  great  mass  of  men 
who  have  taken  up  law  as  a  business. 

The  profession  of  medicine  in  our  country  has  suffered  in 
a  similar  way.  Any  one  familiar  with  the  medical  practice 
of  such  a  country  as  Germany,  for  example,  must  have  been 
fetruck  by  the  difference  in  attitude  of  the  German  and  of  thc^ 
American  physician  to  his  profession.  A  large  proportion  of 
German  practitioners  devote  part  of  their  time  to  research. 
They  decline  to  give  up  their  whole  time  to  paid  practice. 

They  accept  the  ideal  that  a  man  must  better  his  profession. 
The  number  of  American  physicians  who  take  this  position  is 
$maU,  indeed,  and  they  are  likely  to  be  looked  down  upon  by 
their  colleagues.  The  great  mass  of  American  physicians,  how- 
ever skillful  in  the  practice,  are  in  the  business  of  medicine- 

The  low  terms  of  admission  to  great  callings  are  greatl>' 
responsible  for  these  conditions-  80  long  as  the  door  stands 
open  to  the  poorly  educated,  the  ill-prepared,  and  the  morally 
weak  candidates,  so  long  will  the  calling  be  pulled  down  be- 
neath the  level  of  a  tnie  profession.  There  is  no  way  in  whidi 
the  public  can  assure  itself  that  every  man  who  enters  either 
of  these  professions  ought  to  do  so  But  it  can  at  least  excluch' 
the  manifestly  unfit  by  the  just  requirement  of  a  fair  general 
education  and  a  proof  of  the  fundamental  sciences  upon  which 
the  profession  rests.  Thus  both  public  interest  and  the  integ- 
nty  of  the  professions  may  be  conser\'ed.    The  qiiestion  whether 
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law  is  to  be  a  business  or  a  profession  is  a  critical  one  in  d<- 
termining  the  stability  of  popular  govcrnnient. 


THE  ELKVENTH   AMENDMENT 

The  Address  delivered  by  Wiliam  D.  Guthrie,  Escj..  before 
the  New  York  State  Bar  Association  at  its  recent  annual  moot- 
mv;  on  **The  Eleventh  Article  of  Amendment  to  the  Constitu- 
tion of  the  United  States'-  is  characterized  by  wide  and  accurate 
scholarship,  as  well  as  much  valuable  original  suGrirestion.  He 
sketches  the  history  of  the  Eleventh  Amendment,  which  was 
iminediatcly  inspired  by  the  decision  in  the  Chisolm  v  Georcin 
(2  daJL,  4i9)  wherein  the  Supreme  Court  of  the  United  States 
construed  the  Constitution  so  as  to  assume  jurisdiction  of  a  suit 
in  assumpsit  by  a  citizen  of  South  Carolina  aorainst  the  State  ol* 
Georgria.  The  author  shows  that  the  peculiar  ruling  of  the 
Eleventh  amendment,  that  *'the  judiciary  power  of  the  United 
States  shall  not  he  coHstnted  to  extend  to  any  suit  •  •  •  against 
one  of  the  United  States  by  a  eitiy.en  of  another  state  or  by 
citizens  or  subjects  of  any  foreign  state/'  as  having  been  "used 
for  political  reasons  and  out  of  concession  to  the  susceptibilities 
of  the  advocati.»s  of  St-ati*  rights.  Extremists  want  a  declar 
ation  that  would  not  only  overiiile  the  recent  constniction  of 
the  Constitution  by  the  Snpn^mo  Court  and  deny  that  such  a 
power  had  ever  existed,  but  would  also  ou.st  all  jurisdiction  in 
pending  as  well  as  future  cases.  The  amendment,  therefore, 
does  not  purport  to  alter  or  amend  the  constitution,  but  to 
maintain  it  uuchaniyod,  Avhile  controllincr  its  scope  and  eflFevt 
by  authoritively  declaring  how  it  shall  not  be  construed.*' 

Following  the  coui'se  of  decisions  under  this  Amendment. 
Mr.  Guthrie  discusses  Chief  Justice  Marshall's  opinion  in  Os 
Iwn  v.  Bank  of  the  United  States  (9  Wheat.,  738)  which  laid 
do\vn  the  principle  **that.,'notwitlistanding  the  Eleventh  Amend- 
ment, a  Circuit  Couil;  of  the  FTnited  States  had  jurisdiction 
in  equity  to  restrain  a  State  officer  from  executing  or  enforcing 
an  unconstitutional  State  statute  wh«»n  to  execute  it  would 
violate  rights  and  privileges  of  a  eoraplaintant  guarantee<l  by  the 
Constitution  of  the  TTnited  States,  and  work  irreparable  dam- 
age and  injury  to  him,  for  which  no  plain,  adequate  or  complott 
remedy  could  be  had  by  law  " 

Althoutrh  the  g«»ncral  doctrine  of  the  Osborn  case  has  never 
been  departed  from — indeed,  has  never  been  more  aetivtfy 
op^'rative  than  during  the  pjist  two  y<»ars — the  position  thenr 
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:n  taken,  that  the  Eleventh  Amendment  restraining  the  juris- 
diction erranted  by  the  Constitution  over  suits  against  States 
is  limited  to  those  suits  in  which  a  state  is  a  party  or  the  record 
has  been  modified.  The  Supreme  Court  declared  ,  in  a  pro- 
ceeding entitled  In  re  Ayrs  (123  T^.  S-,  443,  487),  that  ''it  must 
be  regarded  as  a  settled  doctrine  of  this  court,  established  by 
its  recent  decisions,  that  the  question  whetlier  a  suit  is  withui 
the  prohibition  of  the  Eleventh  Amendment  is  not  always  to  l>e 
determined  by  reference  to  the  nominal  parties  on  the  record."' 
Mr.  Guthrie  argues  that  the  Federal  couirt^  would  have  been 
leaved  from  much  faltering  and  uncertainty  if  Chief  Justice 
Marshall's  original  ground  has  ben  adliered  to.  The  lan- 
guage of  the  paper  on  this  point  certainly  merits  very  care- 
ful consideration: 

**It  may,  nevertheless,  be  interesting  to  re-examine  the  doc 
trine  enunciated  by  Chief  Justice  Miller  and  to  inquire  whether 
after  all.  is  does  not  embody  the  true  and  sound  rule  which 
should  govern  this  question,  particularly  in  view  of  the  fact 
that  the  eases  that  have  depart^^d  from  its  reasoning  have 
failed  tc*  indicate  any  definite  criterion  to  guide  us  in  deter- 
mining when  a  suit  against  a  State  officer  is  or  is  not  to 
bo  deemed  a  suit  against  the  state  within  the  true  meaning  of 
the  Eleventh  Amendment-  The  (juestion  should  be  considered 
as  if  the  jurisdiction  of  the  Federal  courts  had  never  been  ex- 
tended to  suits  by  an  in*lividual  against  a  State.  The  contn>l^- 
ing  inquiry  in  a  suit  acrainst  a  State  officer  ought  logically  to  b^ 
whether  the  r^^lief  or  remedy  sought  can  Ije  granted  in  the  ab- 
.sence  of  the  State  as  a  party  defendant;  in  other  words,  whethiT 
it  is  or  is  not  a  necessary  and  indispensable  party,  to  be  deter- 
mined by  th(»  result  or  burden  of  the  judgment  which  may  be 
interud.  If,  for  example,  the  suit  is  to  enjoin  the  enforcement 
of  an  unconstitutional  statute  regulating  rates  or  imposing 
taxes,  it  must  be  presumed  that  the  state  has  not  authorized  thi» 
wrong,  that  it  can  have  no  legal  interest  or  concern  in  a  void 
enactment  of  its  Legislature,  and  that  it  can  not  be  heard  to 
asserts  any  right  to  have  its  officers  violate  the  Constitution  of 
the  United  States  for  its  benefit.  Tf,  on  the  other  hand,  the 
relief  or  remedy  sought  will  effect  the  property  rights  or  funds 
of  the  State,  or  compel  it  to  pay  its  debts,  or  require  the  spec- 
cilic  performance  or  a  contract  by  the  State,  or  by  the  doing  or 
omitting  to  do  any  act  by  the  State,  the  court  must  needs  hold 
that  is  a  nece&sary  and  indispensable  party,  and  that  as  it 
cannot  be  sued  in  a  Federal  court   for  want  of  jurisdiction 
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over  it,  the  case  must  be  dismissed.  This  dismissal  however, 
would  not  be  for  want  of  jurisdit'tion  or  judicial  power  over  the 
individual  State  officer  as  defendant,  nor  because  the  suit  was 
against  the  Stat(» — for  the  State  was  not  a  party  and  its  pres- 
<»nee  was  sought  to  be  dispensed  ^ith — but  because  the  State 
was  an  indispensable  party  defendant  and  the  case  could  not 
proceed  in  its  al)sence.  The  result  of  recurring  to  this  viow 
would  be  to  simplify  the  consideration  in  many  cases  and  rec 
oneilo  much  eonflictinj?  reasoninsr.  AVe  would  then  have  a  defi- 
nite and  lojfical  criterion  to  guide  us  in  cases  against  State 
offi<:ers.  If  the  court  found  that  the  State  was  not  a  necessary 
and  indispensable  party  the  issue  in  such  cases  would  be  nar- 
rowed to  the  inquiry  whether  the  relief  should  be  granted  with- 
in established  principles  of  equity  iurisprudence  and  proc<*dure. 


TIIF  BEST  HE  COULD  DO 

T^l>  in  Minnesota  Mr,  Ols'Bn  had  a  cow  killed  by  a  railroad 
Iniin     In  due  season  the  claim  airent  for  the  railroad  called. 

•'We  understand,  of  course,  that  the  deceased  was  a  very 
dcK'ile  and  valuable  anintal,"  said  the  claim  agent  in  his  most 
persuasive  claim-agentlomanly  niaiiner.  *^  and  we  sympathize 
with  you  and  your  family  in  your  loss.  But,  Mr.  Olsen,  you 
must  remember  lliis:  your  cow  had  no  business  being  upon  our 
tracks.  Those  tracks  are  our  owti  pri^'ate  property  and  when 
she  invaded  them  she  became  a  tresi.>asser.  Technically  spea'; 
ing>  you,  us  her  owner,  b**canoa  trespasser  also.  Put  we  hahe 
no  desire  to  carry  the  matter  into  court,  and  passibly  give  you 
trouble.  Now,  then,,  what  would  you  regard  as  a  fair  settle- 
ment bt^tween  you  and  the  railroad  company  t" 

"Vall,"  sai  dMr  Olsen  slowly.  **Ay  bane  poor  Swede  farm 
er,  but  Ay  give  you  two  dollars/'  —    Ev(ryhody\  r. 


**This  magnziiic  iooks  rather  the  worse  for  wear." 

'*Yes:  it's  the  one  I  sometimes  lend  to  the  servant  on  Sun- 

da.A-s." 

*' Doesn't  she  gift  tired  of  readiu'r  always  the  same  one!" 
*'0]i,  no  •    You  sre,  il  's  the  simie  book,  but  its  alwm'B  a  diflPer- 

S4ivant»  "—Tit-Bits 


Madge— But,  Billy,  the  idea  of  three  coaches  to  each  man 
1o  put  him  in  condition  for  the  bii>'  crame!    Why,  it's  absurd' 

Rilly— Not  any  more  so  than  three  dressmakers,  two  maids, 
a  hair  dies^er  and  1i»^lf  a  hundred  ffiuale  relatives  putting  you 
in  sli.'ipe  for  oonunencenient — Puck. 


Digitized  by  CjOOQIC 


Jfi J!HJS    BAR 

CHANGE  FOR  THE  BETTER 


Political  observers  in  New  YosV  '\re  commenting:  on  the  fact 
that  this  campaign  is  the  quietest  i^  many  years  despite  the  heat 
of  the  controversy.  Nor  is  it,  we  believe,  due  to  public  apathy,  but 
rather  to  the  fact  that  the  day  of  rod  fire,  torchlight  parades, 
uniformed  marching  clubs,  banners,  bands  and  buttons,  as  well 
as  street  corner  spellbinding  and  cart  tail  oratx>ry  is  a  thing  of 
the  past.  In  all  New  Vork  there  are  not  half  a  dozen  cam- 
paign Planners  this  year,  no  American  ilags  are  used  for  cam- 
paign advertising  and  the  man  wearing  the  button  of  a  candi- 
date is  a  rarity-  Even  the  litho*^aphs  of  the  candidates  are  few 
and  far  between. 

The  explanation  can  be  found  in  the  growth  of  independ- 
ent voting  throughout  the  country.  The  day  of  unthinking  en- 
thusiai<m  for  a  party,  rather  than  de'.iborate  judgment  on  men 
;ind  principles,  has  accompanied  the  old  emotional  campaign 
into  the  limbo  of  oblivion.  The  voters  arc  becominjr  more  and 
more  difficult  to  stampede  by  rod  fire,  real,  oratoi-ical,  or  other- 
nise.  They  are  no  longer  to  i)e  led  around  by  au  ai)peal  to  the 
i.niotionMl  or  hysterical. 


PiiAJNO  Him  Up — ''You  have  many  feuds  in  this  country?*' 

**  And  what  becomes  of  a  feud  when  the  last  of  the  family  is 
wiped  out  f" 

**0h,  the  executor  generally  takes  it  up.  Or,  if  he's  a  poor 
shot,  we  have  trust  comp:mies  which  will  carr>-  it  on." — ^Lonis- 
\ille  Courier  Jounial. 

Once  W.,s  Enough.— Magistrate  (discharging  prisoner)-  - 
*'Xow,  then,  I  would  advise  you  to  keep  away  from  bad  con.- 
pany." 

Prisoner  (feelingly)— *' Thank  you,  sir.  You  wont  see  mi' 
hei-e  again/' — Lippincott's 

Wiseacres  advise  us  that  there  is  always  i-oom  at  the  top, 
and  the  average  man  when  he  comes  to  fifty  is  apt  to  find  that 
there  is  room  at  the  top  for  more  hair  than  he  has. 


Parmer— *  Waal;  it  happened  like  this:  My  wife  was  throw- 
in '  a  stone  at  the  hens,  and  some  way  the  deer,  which  was  feeding 
i-ound  back  of  the  barn,  got  hit.'* — Boston  Herald. 
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CRITICISING     THE     JCDICIARi 


A  Very  Readable  Lecture  h}j  Judge  K,  M.  Landk  before  ih. 
Wisconsin  Law  College 

In  compliance  with  Judj^e  Jenkins'  invitation  to  addros^j' 
you  on  a  subject  rehited  to  law,  I  have  decided  to  submit  a  few 
observatioiLS  respectinj^  the  criticisms  of  courts.  The  question 
whether  judicial  proceeding:s  constitute  a  legitimate  subject 
x>f  public  criticism  has  been  much  adtated  in  this  country,  and 
the  proposition  does  not  enjoy  the  distinction  of  having?  been 
carried  be3()nd  the  realm  of  conti'oversy  bj'  universal  acquies- 
cence in  either  the  ne^'ative  or  afHrmative  view.  So  far  as  T 
have  observed,  the  reason  usually  expressed  in  support  of  the 
contention  that  people  should  not  condemn  the  judgment  of 
a  court  that  it  will  serve  to  disturb  public  cimfidence  in  thr 
administration  of  justice.  Whether  this  reason  always  exhibits 
the  real  motive  behind  the  protest,  or  whether  it  is  a  high 
patriotic  stand  dictated  by  a  fear  that  investigation,  discussion, 
and  criticism  may  creaf<»  publie  interest  in  the  particular 
matter  involved  in  the  litigation  as  may  result  in  legislation 
calculated  to  distui'b  si;me  selfish  interest,  is  not  my  purpose  here 
to  inquire.  T  shall  consider  the  subject  solely  with  the  view  to 
the  a.scertainment  of  whether  public  confidence  in  our  judicial 
system  will  be  strengtheued  or  weakened  by  having  it  understood 
that  the  work  of  judges  is  beyond  the  domain  of  public  eriti 
cism.  And  by  *'the  public''  T  mean  the  great  mass  of  people  of 
the  United  States  who  are  engaged  in  legitimate  occupations 
and  whose  only  use  for  laAV  is  the  p!'oteeti(»n  of  right  and  the 
] uneven tlon  of  wrong. 

Of  course,  it  is  essential  to  the  salvation  of  any  society  that 
the  people  have  respect  for  its  judicial  system,  to  strengthen 
or  inspire  this  respect  whei-e  Cv)ntidenee  is  weak  or  lacking  should 
be  the  first  concern  of  every  olTicer  of  every  court  both  on  the 
bench  and  at  the  bar.  for  let  it  be  remembered  that  the  highest 
privilege  of  the  i)rofe.ssion  is  not  the  winning  of  easels  or 
achieving  distinction  for  roceivinir  ereat  fees."  Thb  practi- 
tioner who  contents  himself  with  this  species  of  remuneration 
sordidly  dwarfs  his  whole  character,  and  puts  aside  the  splen- 
did compensntion  that  is  the  reward  of  dischar<rin<?  the  hi^^her 
obligation  that  go^-s  with  his  license— the  duty  of  seeing  U^  it 
that  year  by  year  justice  becomes  more  secure,' in  oi'der  that  all 
men    may    be   protecti»d    in    the    legitimate   enjoyment   of   lift- 
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liberty  and  property.  Wliether  up  to  this  time,  this  oWigatioii 
has  been  fully  discharsfed  by  the  legal  profession  has  been  at 
times  the  subject  of  debate,  in  which  it  is  not  my  purpose  to 
participate  tonight 

For  my  own  part,  I  have  never  been  able  to  acquiesce  in 
the  doctrine  that  there  is,  or  can  be,  an  impropriety  in  the  in- 
vestigation of  anything  done  by  any  public  officer  in  the  exer- 
cise of  public  power.  In  this  country  we  do  not  believe  that  the 
king  can  do  no  wrong.  Our  whole  theory  is  a  protest  against 
this  dogma.  The  conduct  of  executive  and  lecrislative  officers 
is  approved  or  condemned  at  the  succeeding  election.  Thv 
elective  method  of  choosing  judicial  officers  in  most  of  the  states 
also  affords  a  means  of  expressinsr  the  public  judgment  on  the 
methods  pursued  by  jud<res,  while  under  the  federal  sj-steni 
there  is  provision  for  the  process  of  impeachment  as  a  way  of 
getting  rid  of  a  judge  who  has  debauched  his  office.  This  con- 
trol which  the  people  of  the  several  states  and  of  the  country 
have  thus  retained  over  the  instnimentalities  of  government 
tends  to  remind  us  who  is  sovereign,  and  clearly  indicates  the 
judgment  of  that  sovereign  that  no  part  of  the  public  author- 
ity may  be  safely  quit-claimed  to  any  man  or  set  of  men.  This 
may  be  borne  in  mind  in  considering  whether  you  strengthen 
your  neighbor's  confidence  in  the  judicial  system  when  you  tell 
him  he  must  not  criticise  a  court's  decree-  For  he  knows  that 
the  court  was  set  up  and  is  maintained  by  him  and  the  other 
citizens  of  the  conununily  for  the  administration  of  that  system 
of  law  with  those  citizens,  actiuflr  through  their  representa 
tives>  have  established.  He  knows  that  courts  are  presided  over 
by  judges  who  are  recruited  from  the  legal  profession,  and  that 
the  members  of  that  profession  are  moulded  from  common  clay . 
that  they  are  endowed  or  afflicted,  in  fair  proportion,  with  those 
elements  of  strength  and  weakness  tliat  are  common  to  human 
beings  in  all  vocations.  He  sees  a  great  mass  of  law  designed 
to  control  the  conduct  of  men — a  penal  code  of  great  propor- 
tions making  provisions  for  the  prevention  of  crime  and  the 
punishment  of  criminals — ^all  conceived  on  the  theory  that 
there  will  be  some  men  in  all  classes  and  conditions  and  occu- 
pations that  will  go  wrong.  He  may  not  be  aware  of  anything 
in  preparation  for  the  bar,  or  the  practice  of  law,  or  the  exer- 
cise of  judicial  power,  calculated  to  unmake  the  man,  resolve 
him  into  his  constituent  elements,  and  re-assemble  those  ele- 
ments that  are  good,  leaving  out  those  that  are  bad.  He  has 
probablv  heard  that  all  judge*  do  not  always  agree— that  some 
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tjoiirts  reverse  other  courts,  and  that  the  reversing  courts  are 
reversed  by  still  other  courts,  which  in  turn  sometimes  reverse 
themselves;  that  the  judges  of  one  court  are  not  always  of  one 
mind,  the  members  sometimes  coming  to  diametrically  opposite 
conclusions  upon  the  same  state  of  facts — and  then,  should 
your  neighbor  remember  that  he  is  conclusively  presumed  to 
know  the  law,  that  is  to  say,  to  know  in  advance  what  the  court 
of  iast  resort  will  ultimately  decide  the  legislature  meant  by  the 
language  used,  are  you  going  to  strengthen  his  respect  for  the 
.iudiciar\'  by  telling  him  he  must  make  no  adverse  comment 
on  the  court's  decision?  AVill  he  not  be  forced  to  become  sus- 
picious of  a  thing  into  which  he  is  not  at  liberty  to  inquire,  for 
what  availeth  it  the  citizen  to  investigate  if,  after  investigation, 
he  may  not  express  the  conclusion  reached  by  the  uncontrollable 
processes  of  his  brain  f 

We  must  not  ignore  the  consideration  that  the  judgment 
which  is  at  all  likely  to  become  the  subject  of  criticism  is  ren- 
dered after  a  controversy  as  to  matter  of  fact  or  principle  of 
law»  or  both,  as  is  usually  the  case.  We  must  also  remember 
that  the  finding  of  fact  follows  the  giving  of  testimony  by  wit- 
nesses who  contradict  each  other,  and  that  the  court's  conclusion 
of  law  is  reached  after  lawyers  representing  each  side  advocate 
and  argue  foi*  a  determination,  one  at  least  of  which  is  con- 
trary to  the  court's  decision;  that  in  making  its  finding  of  fact 
the  court  is  frequently  reuuired  to  disbelieve  the  statements  of 
Avitnesses  who  may  be  esteemed  to  be  honest  men  by  the  citi- 
zen giving  consideration  to  the  proceeding,  and  that  the  legal 
proposition  laid  down  and  applied  is  one  as  to  which  not  only 
laymen  may  be  at  variance,  but  prior  decisions  of  other  courts 
in  conflict.  Indeed,  we  all  know  that  it  is  a  matter  of  almost 
daily  occurrence  that  in  the  opinions  of  reviemng  courts  it  is 
recorded  that  the  authorities  are  not  in  harmony,  or  the  weight 
of  authority  is  one  way  but  the  better  reason  is  considered  by 
the  court  to  be  the  other  way.  Situations  such  as  this  can 
hardly  fail  to  make  the  layman  realize  that  after  all  the  con- 
clusion of  the  court  is  only  a  human  judgment,  and  is  thre 
not  some  excuse  for  his  desire  to  voice  his  criticism,  at  least 
when  he  recalls  the  adverse  decisions  of  other  courts? 

A  fair  consideration  of  this  question  requires  that  we 
should  have  in  mind  the  very  great  power  which  our  courts 
exercise.  Thoy  are  authorized  to  determine  not  only  contro- 
versies between  individuals  involving  dollars  and  cents,  nor 
cases  where  someone's  life  or  liberty  is  at  stake,  but  it  is  their 
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function  to  set  aside  a  statute  enacted  by  the  people's  repre- 
sentative when,  in  the  court's  judcnnent,  that  statute  is  in 
conflict  with  the  fundamental  law  as  laid  down  in  the  writ- 
ten constitution  of  j^overnment.  In  the  exercise  of  this  last 
mentioned  authority  the  court's  act  is  highly  political,  usinsr 
that  \vord  iu  its  broad  sense.  And  it  not  infre<n|uently  happens 
that  the  jud<rment  pronounced  nullifies  a  law  whose  enact- 
ment was  followed  by  a  bitter  contest  between  political  parties  at 
times  involving  a  moral  principle.  Such  was  the  case  of  Dred 
Scott-  At  that  time  there  wei'e  those  who  believed  that  the 
court's  ruling  on  the  point  actually  in  controversy  was  wrongr 
but  intelligent,  honest  men  (I  do  not  .say  they  were  right  or 
wrong)  were  profoundly  convinced  that  the  judgment  under- 
took to  go  bi»yond  tho  iitigntion  in  hand  and  to  settle  a  propo- 
sition of  partisan  polities  then  the  subject  of  heated  conflict 
throughout  the  United  States.  This  decision  was  attacked,  and 
those  in  whose  inter*  <it  the  court's  decision  went  insisted  that 
the  court's  ruling  should  not  be  criticized,  as  they  had  previ- 
misly  insisted  slavery-  should  not  be  discussed.  The  reason  they 
gave  why  the  people  should  keep  still  was  that  criticism  of  the 
court  would  breed  disivspeet  for  the  court.  Not  long  after  this 
decision  was  rendered  Abraham  Lincoln,  then  a  candidate  for  th(? 
Senate  against  Douglas,  made  a  speech  at  Springfield  in  which 
he  expressed  his  views  as  follows  on  this  subject: 

**And  now  ns  to  the  Dred  Scott  decision.  That  decision 
declares  two  propositions — first,  that  a  negro  cannot  sue  in  the 
United  States  courts;  and  secondly,  that  Congress  cannot  pro- 
hibit slavery  in  the  territories.  Tt  was  made  by  a  divided 
court — dividing  differently  on  the  diffei'ent  points-  Judge 
Douglas  does  not  discuss  the  nu^rits  of  the  decision,  and  in  that 
respect  1  shall  follow  his  evrtniple,  believing  I  could  no  more 
improve  on  McLean  and  Curtis  than  he  could  on  Taney. 

'*He  denounces  all  who  question  the  correctness  of  that 
decision  i\s  offering  violent  resistenee  to  it.  But  who  resists 
it?  Who  has,  in  spite  of  the  decision,  declared  Dred  Scott 
free,  and  resisted  the  authority  of  his  master  over  him? 

**We  believe  as  much  as  Judge  Douglas  (perhaps  more) 
in  obedience  to  and  respect  for  the  judicial  department  of  gov- 
ernment. We  think  its  decisions  on  constitutional  questions, 
when  fully  settled*  should  control  not  only  the  particular  case 
•lecided.  but  the  general  policy  of  the  country,  subject  to  be 
disturbed  only  by  amendments  of  the  constitution,  as  pro\ided 
in  the  instrument  itself.     More  than  this  would  be  revolution. 
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i^unh  situations  have  arisen  more  than  once  in  the  history  of  the 
country,  and  it  has  very  naturally  resulted  that  those  who 
have  won  at  the  polls  and  lost  in  court  busy  themselves  in  an 
endeavor  to  evolve  a  plan  that  will  put  in  the  form  of  law 
the  principle  or  proposition  which  has  been  defeated  in  the 
legal  proceeding.  In  such  a  situation  I  suppose  no  one  will 
assert  that  it  is  the  duty  of  good  citizenship  to  abandon  the 
principle  intended  to  be  expressed  in  the  law,  for,  leaving  out 
of  consideration  the  ultimate  power  to  accomplish  the  result  by 
amending  the  Constitution,  it  may  \ye  that  in  the  enactment  of  a 
new  statute  the  objectivmable  features  may  be  eliminated  anrl 
the  popular  will  given  effect.  This  being  true,  of  course,  it  is 
••ntirely  consistent  with  good  eiti7en8hip  to  abandon  the  prin- 
ciple intended  to  be  expressed  in  the  law,  with  a  view  to  the 
drafting  of  a  satisfactory  new  law  which  the  court  will  uphold. 
And  this  can  hardly  be  done  without  paying  some  heed  to  the 
judicial  doctrines  as  to  how  or  why  the  constitution  forbade 
the  former  enactment.  Now  it  is  true,  although  they  do  not 
realize  it,  that  the  men  are  still  Ilamiltonians  and  Jeffersonians. 
'rh<»ir  views  of  the  i)ower  of  the  general  government  and  of  the 
rights  and  pi*erogatives  of  the  state  governments  clash  today 
just  as  they  did  in  the  early  days  of  the  republic.  On  this  sub- 
ject the  opinions  of  men  amount  to  a  profound  conviction,  and 
when  a  statute  is  abrogateed  as  unconstitutional  by  a  court 
eomposod  of  men  who  are  also  Ilamiltonians  and  Jeffersonians, 
anJ  the  subject  is  up  to  the  de\asing  of  a  new  law,  if  pos- 
sible, that  will  live  through  the  court,  is  it  not  just  a  trifle 
too  far  to  ask  the  Jeffersonian  citi/en  to  refrain  from  comment- 
ing on  the  ruling  of  the  Hamitonian  Judge?  Involved  in  such 
a  situation  is  the  whole  theory  of  our  government,  as  to  which 
men  of  equal  honesty  and  intelligence  are  diametrically  op- 
posed, and  the  int«*rest  aroused  is  no  less  intense  today  than 
was  th*e  case  when,  more  than  a  hundred  years  age,  the  framers 
of  the  constitution  set  about  their  great  task  of  constructing 
a  free  government  In  such  circumstances,  what  is  more  nat- 
ural than  that  even  the  most  patriotic  man  may  find  impos- 
sible to  refrain  from  giving  expression  to  his  solemn  convic- 
tion that  the  court  is  wrong?  Moreover  he  knows  that  judges 
have  changed  their  minds  and  have  reversed  themselves,  that 
it  has  even  happened  that  governmental  policy  once  judicially 
forbidden  has  subsequently  been  judicially  sanctioned.  Fur- 
thermore,  it  is  his  government  Mith  all  of  its  instrumentalities 
his  agencies  to   cany  out  his  will.      The   constitution   itself, 
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which  authorized  the  Conjj:roRs  to  mret  and  the  (iourt  to  sit, 
is  his  constitution,  if  not  made  yet  allowed  to  stand  with  all 
of  its  grant  of  power  The  Congress  that  passed  the  law  wan 
his  Concrress,  chosen  by  him.  The  court  that  abrogated  the  lav. 
was  composed  by  jndffcs  appointed  by  a  President  elected  by 
him  for  that  purpose,  amoncr  others-  If  he  was  ricrht  as  h<* 
inipht  be,  in  askin<?  Congrress  to  pass  the  law,  in  the  exercisi 
of  its  power  to  that  end,  and  the  couit  was  wrong,  as  it  might 
be,  in  adjudging  him  wrong  in  that  regard,  what  duty  of 
good  citizenship  is  violated  by  a  discussion  of  the  question" 
And  is  it  not  better  that  there  hit  a  general  underatanding  of 
the  whole  situation,  such  as  can  come  only  from  full  and  frank 
debate  of  the  point  involved,  than  that  there  should  be  sulieri 
acquiescence  in  any  act  by  any  man  or  body  of  men  in  the  exer 
cisc  of  official  power!  If  the  citizen  is  wrong  and  the  court 
is  right,  can  there  be  any  question  that  after  such  discussion 
the  intelligence  of  the  people  will  enable  them  to  ultimately 
apprecinte  that  fact  and  if  the  judgment  is  wrong,  can  any 
permanent  good  possibly  come  affecting  a  belief  in  its  wisdon 
nnd  justice f  Is  it  not  better  to  have  the  error  generally  an»i 
frankly  recognized  for  avoidanc^^  in  the  future;  in  other  words 
to  have  the  truth  known?  Can  any  thing  be  more  infinitely 
iibsurd  than  that  you  can  breed  respect  for  a  thing  by  putting 
it  bej'ond  a  man's  right  to  inquire 

Adverse  criticism — denunciation  that  is  unjust  can  perma- 
nently injure  nothing  or  nobody.  And  as  a  rule  its  impotency 
increases  with  its  bitterness.  But  very  great  injury'  can  be  done 
t»ven  a  virtuous  cause  by  an  attempt  to  forbid  inquiry'  into 
it  or  comment  upon  it.  May  we  not  learn  something  from  the 
world  of  sports  which,  in  one  departm«*nt  or  another,  includes 
nearly  every  American  citizen.  I  have  been  going  to  base- 
ball games  for  thirty  years — I  never  saw  a  game  or  heard  of 
one  where  somebody  did  not  call  the  umpire  a  robber  or  a 
thief  and  yet  no  intelligent  man  doubts  the  integrity  of  organ- 
ized baseball. 

In  conclusion,  I  feel  like  congratulating  the  members  of 
this  school.  Your  lives  are  before  you,  and  your  professional 
occupation  will  give  you  great  opportunity  for  doing  good  in 
the  world-  You  will  come  to  the  bar  when  there  will  be  raoix? 
wide  spread  intelligence  and  a  higher  standard  of  morality 
tbau  ev^r  before.  True  merit  becomes  more  self  reliant  with 
i-aeh  suceeedini?  tlay.  Your  most  aseful  sendee  will  be  rendereil 
not  to  the  individual  client,  but  to  society  at  large,  which  has 
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n  right  to  expect  that  you  will  use  your  technical  knowledge 
to  make  the  ndministration  of  justice  more  nearly  a  science, 
and  therefore  the  better  entitled  to  public  confidence.  Do  what 
you  can  to  put  a  stop  to  the  interminable  delay  in  court  that 
so  many  times  means  a  denial  if  justice.  See  to  it  that  no 
mnn  losi's  the  right  to  np|»oal  to  a  reviewing  court  merely  be 
eause  he  is  without  money  to  pay  the  cost.  To  my  mind,  this 
feature  of  the  present  situation  i«  utterly  frightful.  Do  your 
share.  And  remember  always  that  anything  that  is  entitled 
to  public  confidence  will  have  it;  that  honest,  intelligent  ser- 
vice on  the  bench,  as  in  any  other  sphere,  will  be  accorded  the 
full  measiu^  of  merited  respect;  that  no  official  act  of  any  pub- 
lic functionary  is  or  ought  to  be  above  investigation,  and  th>\l' 
no  wrong  on  this  earth  is  too  sacred  to  be  condemned 

SHE  COTJLDN^T  KICK 


Mrs.  Bertha  Jjang,  If)  years  old.  of  19  Sackinan  street, 
Brooklyn,  had  Miss  Prances  Sli'iltz  or  H!)  Snckman  street  in 
the  New  Jersey  Avenue  poile<-  court  on  the  charge  of  having 
iittack^id  her  in  the  street.  Phe  said  that  Miss  Shults  kicked  her. 
Miss  Shultz  said  that  she  conldn*t  have  kicked  the  complaint- 
ant,  for  at  the  time  of  the  alleg.Hl  attack  she  was  wearing  a 
hobble  skirt,  which  she  had  bn^ujrht  to  court,that  was  only 
fourteen  inches  in  diameter  at  the  hobble  band.  Magistrate 
Gilroy  dismissed  the  complainant. 


The  liiensinfir  of  the  saloon  is  purely  a  casU?  measuri\  It 
:-8  the  poor  man,  the  hard  workintr,  laboring  man,  and  mechanic 
that  supports  the  salooi*  and  keeps  it  alive.  The  drinking  man 
who  is  in  better  circumstances  has  his  onu  saloon  in  his  cellar, 
and  it  does  the  same  for  him  as  th:-  plain  saloon  does  for  his 
poorer  neighbor  Nobociy  need  ^nvy  the  rich  man  with  his 
wine  and  beer  cellar.  Thj  fearful  Purse  of  it  all  is  only  too  soon 
apparent.  He,  too,  is  likely  to  end  life  as  a  very  poor  man. 
Tin.  legalized  saloo.i  i-  tlir  sit  foe  of  th«5  son  of*  toil,  and  is 
usually  the  means  of  his  undoing.  When  the  saloons  ai'e  closed 
forever  it  M'ill  be  a  great  day  in  the  history  ol  the  toiling  men 
of  America. 


Be  thankful  every  day:  don't  pile  all  vonr  aratitude  on  to 
one  day  The  mnn  who  is  thankful  on!y  when  the  goverr^or  8,sys 
he  }nust,  never  is  veiy  thankful  any  day. 
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West  Virginia  Court  of  Appeals 


Decisions  Handed  Down  at  the  Last  Term 


REPORTED  ESPECIALLY  FOR  THE  BAR 


Appearing  Here  for  the  First  Time  in  Print 


STATE  V.  NIOHOIi?. 

Cabell  County.     Affirmed. 

Williams,  Judge 

SYLIABUS. 

1.  An  unlawful  sale  of  intoxicatiAer  liquors  made  by  the  agent, 
or  bartender,  of  a  licensed  saloon-keeper  at  bis  place  of  bueiness. 
Is  a  sale  by  both,  and  the  saloon-keeper,  as  well  as  his  agent,  lis 
liable. 

2.  In  such  cases  the  saloon-keeper  can  not  escape  liabilities 
on  the  ground  that  his  .igent  made  the  unlawful  sale  without  h^ 
knowledge  and  in  violation  cf  his  express  instructions.  The  unlaw- 
ful sale  constitutes  the  offense,  and  the  seller's  motive  is  imma- 
terial, 

3.  If  a  licensed  saloon-keeper,  or  his  agent,  deliver  intoxicat- 
ing liquor  to  a  minor  and  receive  from  him  the  money  therefoi 
under  the  belief,  however  induced,  that  the  minor  is  agent  for  an- 
other whose  identity  is  unknown  and  is  not  disclosed,  it  constltuteii 
a  sale  to  the  minor. 


PORTER  V.  BiARBHALl.  ET  AL. 
Hancock   County.     Affirmed 
Miller,  Judge. 
SYLIJLEUS. 
On  a  motion  under  section  6,  Ch.  132,  Code  1906,  to  appoint  a 
new  trustee  in  a  deed  of  trust,  in  place  of  one  removed  beyond  the 
limits  of  the  state,  the   statute   of   limitations,   or   presumption   of 
payment  after  twenty  years^  can  not  be  interposed  as  a  defense: 
such  questions  being  proper  subjects  for  adjudication  only  iu  suJU,  in 
a  court  ha\ing  Jurisdiction  of  the  subject  matter  and  of  the  p.Hrties 
upon  proper  pleadings  and  proofs  filed. 
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STATE   V.    PISCTONERY   ET   ALS. 

Marlon  County.     Affirmed. 

Robinson,  President, 

SYLLABUS. 


1.  If  different  counts  in  a  felony  indictment  charge  separate  and 
^listiu  't  offenses,  and  are  inseited  therein  for  the  purpose  of  meetiug 
ttie  vnrjing  phases  of  evideace  relative  to  the  same  criminal  trans 
j»':tlou,  the  prosecuting  a^:crn»^y  ""vi]!  not  be  required  to  elod  as  to 
the  count  on  which  he  will  proceed  to  trial. 

2.  v/iiore  one  offended  against  waives  none  oT  his  rights,  and 
tbe  offender  alone  is  responsible  foi*  the  criminal  intent,  the  nature 
or  quality  of  the  offense  will  not  he  affected  by  the  fact  that  the 
party  offended  against  connived  at  the  offense  or  assisted  the  offender 
for  the  purpose  of  entrapping  and  convicting  him  of  the  crime. 

3.  The  so-called  Red  Men's  Act,  being  Code  1906,  Ch.  146,  Sees. 
9  and  10,  contemplates  a  taking  of  property  by  force  or  threats  and 
against  the  owner's  consent,  in  pursuance  of  a  conspiracy  for  the 
purpose,  and  applies  to  any  taking  of  that  character. 

4.  The  verdict  of  a  jury  deduced  from  conflicting  evidence  and 
involving  Judgment  as  to  the  credibility  of  witnesses  only  will  not 
be  disturbed  upon  writ  of  error  on  the  ground  that  it  is  contrary  to 
the  evidence, 

KBLLT3Y    &    MOYRRS    v.    Bowman.    CLERK. 

Mercer  County.     Mandamus  Awarded. 

Brannon,  Judge. 

SYLT-ABUS, 


1.  Where  the  words  of  a  sUtute  are  plain,  free  of  ambiguity, 
conveying  a  plain  intent,  there  is  no  room  for  construction  by  a 
court  but  only  for  obedience  to  the  legislative  will. 

2.  A  clearly  expressed  intent  by  plain  words  >«  one  part  of  a 
statute  cannot  be  defeated  by  mere  Implication  from  a  doubtful 
clause  In  another  part 

3.  If  a  subsequent  clause  In  a  sUtute  is  obscure,  it  will  not 
control  a  previous  clear  clause. 

4.  When  one  section  or  clause  of  a  stotute  treats  specially  and 
solely  of  a  parUcular  matter  that  section  or  clause  referring  to  such 
maner  does  so  only  incidentally. 

6.  Under  its  charter  act,  ch.  l,  AcU  1909,  the  Board  of  Affairs 
of  the  city  of  Bhiefleld  has  power  to  grant  license  to  sell  spirituous 
liquors  without  the  consent  of  the  County  Court  of  Mercer  County 

6.  After  a  grant  of  license  to  sell  spirituous  liquors  by  the 
Board  of  Affairs  of  the  city  of  Bluefleld,  it  is  the  ministerial  duty  of 
the  county  clerk  to  give  to  the  Icensee  tbe  certificate  to  perfect  the 
license  provided  for  by  Code  1906,  ch.  32,  sc    16 
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STATE  Y.  CALHOUN 

HcOowell  County.    Judtnaent  Atf.rnied. 

Miller,  Jud^e. 

STUABUS. 


1.  An  indictment  charging  that  defendant  did  unlawfully  selU 
otfer  and  expose  for  sale,  wine,  porter,  ale,  beer  and  drinks  of  like 
nature,  not  then  ha  zing  a  state  license  therefor,  is  good  under  the 
Htatutc    and  not  bad  because  of  duplicity. 

2.  Duplicity  is  not  available  on  a  motion  in  arrest  of  Judgment 
8.    A  motion  to  strike  out  all  the  evidence  of  a  particular  witness 

or  the  whole  of  the  evidence  of  one  party,  should  not  prevail,  al- 
though it  may  contain  some  illegal  or  incompetent  evidence,  if  it 
also  contain  other  evidence  proper  to  go  to  the  Jury.  The  motion  in 
such  case  should  be  applied  to  the  particular  evidence  regarded  il- 
legal and  incompetent 

4.  On  rhe  trial  of  one  indicted  for  sellinjs:  illegally,  intoxicating 
liquors,  until  required  by  motion  of  defendant  to  elect  wtiich  sale 
it  will  rely  <m  for  conviction,  the  State  may  prove  and  rely  on  any 
sale  made  within  one  year  next  prior  to  the  finding  of  the  indictment 

5.  Though  there  be  error  in  instructions  glvcii  on  behalf  of  the 
prevailing  party,  yet  the  Judgment  will  not  for  this  reason  be  re- 
versed if  it  appears  thot  the  same  error  was  introduced  into  the  rec- 
ord by  instructions  given  at  the  instance  of  or  was  invited  by  the 
other  party. 

t'>.  On  the  trial  of  one  indicted  for  selling  illegally  intoxicating 
liquors  wthout  a  state  license  therefor,  proof  of  a  charter  of  incor- 
poration issued  to  defendant  and  others  for  a  social  club,  as  pro- 
vided by  Ch.  32  section  120-a,  Code  Sup  1907,  it  being  also  proven 
that  defendant  made  or  authorixed  such  sales,  or  was  concerned 
therein,  will  constitute  no  defense.  To  constitute  good  defense 
there  must  be  proof  also  of  regular  organization  tinder  such  char- 
ter, assessment  and  payment  of  the  license  taxes  assessed,  as  pre- 
cribed  by  said  section,  and  that  the  sale^  proven  to  have  been  made, 
were  limited  to  regular  members  of  such  club. 


Williams,   Judge,   absent     Counsel   below. 

WILKES   V.   BTEBNB   ET   AL. 

Greenbrier  County.    Affifmed. 

Robinson,  President. 


Tn  a  contract  t  osupport  and  maintain  one  for  the  remainder  of 
his  life,  fixing  a  sum.  to  be  paid  in  case  of  breach  and  denominating 
it  a  "penal  sum,"  the  amount  cannot  be  construed  to  be  liquidated 
damages,  when  there  is  nothing  in  the  nature  of  the  case  and  the 
tenor  of  the  agreement  indicating  that  the  parties  themselves  fairly 
estimated  and  adjusted  the  damages  at  the  time  of  making  the  con- 
tract 
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CASTLE  tT  AliS  V.  CASTLE  BT  ALS 

Preston   County.     Modified   and   Amrmed. 

Williams,  Judge 

SYLLABTia 

1.  The  trial  couit  has  discretion  in  the  matter  of  consoHdaUnp 
causes,  and,  to  warrant  a  reversal  of  a  decree  on  this  ground,  it 
must  apner  that  such  discretion  has  been  misused  to  the  prejudice 
of  the  party  complaining. 

£.  It  is  error  to  decree  costs  in  favor  of  one  of  the  parties  to 
a  suit  against  another,  in  face  of  a  binding  agreement  between  them 
that  the  suit  should  be  dismissed  without  costs. 

3.  An  appeal  will  lie  to  this  court  for  such  an  error  as  to  costs 
which  have  been  made  the  subject  of  agreement,  provided  the  amount 
thereof  exceeds  one  hundred  dollars. 

4.  If  the  amount  of  the  costs,  thus  erroneously  decreed,  does 
?iot  appear,  or  if  It  does  appear  and  is  less  than  one  hundred  dol- 
lars, this  court  will,  nevertheless,  correct  the  decree  In  this  respect, 
provided  other  errors  have  been  assigned  which  gave  this  court  jur- 
isdiction of  the  appeal;  and,  if  no  other  error  appear,  the  decree 
will  then  be  aflirmed  with  costs  In  this  court  In  favor  of  appellee 


SL.ATBB.  V.  WILLIAMSBURG  CITY  FIRE  INS.  CO. 

Mingo  County.     Judgment  Reversed,  Demurrer  Sustained  and  Judg- 
ment for  Defendant. 
Poffenbarger,  Judge 
SYLLABUa 

An  adjuster  of  an  Insurance  companv  has  no  authority  or  power, 
as  such,  to  waive  proof  of  loss,  required  by  the  policy,  as  a  condi- 
tion precedent  to  a  right  to  action,  by  denying  liabilities  on  the  part 
of  the  insurer  upon  other  grounds,  when  the  policy  contains  the 
clause,  limiting  the  authority  of  agents,  found  in  the  standard  in- 
Furance  policy 


KELLEY  A  MOYERS  v.  COUNTY  COURT. 

Mercer   County.     Mandamus   Refused, 

Erannon,  Judge. 

SYLL\r.US. 

Under  the  charter  of  the  city  of  BlueSeld  (Acts  1909,  Ch.  1)  tho 
County  Court  of  Mercer  county  has  no  jurisdiction  over  the  subject 
of  license  to  sell  spirituous  liquors  in  that  city,  or  within  two  miles 
of  its  limits.  Therefore,  after  such  license  has  been  granted  by  the 
board  of  affairs  of  said  city  mandamus  does  not  lie  to  compol  the 
county  court  to  issue  a  certificate  of  the  grant  of  license. 


Digitized  by  CjOOQIC 


44  T  JH  E    BA  R 

STATE   V.   WOODWARD. 

Randolph    County i      Judgment    Afl^rmed. 

Brannon,  Judge, 

SYLLABUS. 


1.  Sections  T  and  3  of  Chapter  14,  Arts  Fxtra  Session  of  1900,. 
closing  saloons  on  Sunday,  are  not  unconstitutional  as  imposing 
punishment  cruel  or  unusual  or  disproportionate  to  the  offence,  or 
depriving  of  property  without  due  process. 

2.  The  Legislature  has  power  to  create  and  define  crimes  an-f 
fix  their  punishment,  so  only  that  such  punishment  is  not  cruel  or 
unusual  or  disproportionate  to  the  offence. 

3.  The  Legislature  has  power  to  regulate  and  restrict  the  sale 
of  intoxicating  liquor,  and  to  revoke  license  and  close  places  where 
sold  under  it  upon  conviction  of  offence  aRaiust  liquor  law. 


SI  ATR  EX.  REI*,  CITIZE.VS'  \ATIO\AL  BANK  v.  GRAHAM. 

Wirt   County.     Judgment   Reversed. 
Brnniion,   Judge. 

SYLLABUS 


The  inclusion  of  ten  per  cent,  damages  on  the  principal  and  in- 
terest of  a  money  Judgment  and  costs  from  the  date  of  the  Judgment 
to  its  dissolution,  on  the  aggregate  of  principal,  interest  and  costs, 
does  not  har  a  recovery  of  counsel  foes  spent  in  defense  of  an  injun- 
ction bond  with  condition  to  pay  tho  Indgment  and  costs,  and  "also 
such  damages  as  shall  be  incurred  or  sustained  by  the  person  en- 
joined. ' 

2.  In  an  action  6n  an  iiijriicticn  bond,  with  condition  to  pay  a 
judgment  and  costs,  "and  also  such  damages  as  shall  be  incurred  or 
sustained  by  the  person  enjoined.  In  cfipe  the  Injunction  be  dissolved," 
reasonable  counsel  fees  for  service  in  the  Supreme  court,  may  be  re- 
covered. 

3.  The  fact  that  the  amount  of  a  judgment  collected  by  exe- 
cution from  the  Judgment  debtor  exceeds  the  penalty  of  a  bond 
^ivoii  under  an  injunction  against  the  judgn.ent,  will  not  preclndo 
reccvery  of  counsel  fees  for  services  in  procuring  a  dissolution  of 
the  injunction  in  an  action  on  such  bond. 


On  the  recommendation  of  Pardon  Attorney  Pierson  a  pardon 
was  granted  to  Rozzly  M.  Sine,  a  16  year  old  boy  from  Marion  County 
who  was  serving  a  six  months  sentence  for  carrying  a  revolver.  The 
boy  made  no  effort  to  use  the  pistol  but  carried  it  merely  to  scare  off 
L  man  who  had  threatened  to  beat  him  for  gathering  some  vegatables 
10  which  he  was  rightly  entitled. 
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BOGGESS  V.  BUXTON,  CLERK. 
Mason  County.  Writ  Awarded. 

Brannon,  Judge. 
SYLLABUS. 


1.  The  Supreme  Court  of  Appeals  has  jurisdiction  of  the  writ  of  man- 
damns,  though  at  the  adoption  of  the  constitution  such  writ  did  not  apply 
to  a  subject  matter  to  wblch  it  has  been  made  applicable  by  statute. 

2.  The  legislature  has  power  to  formulate,  prescribe,  modify  and  alter 
**emedie8,  so  its  action  does  not  impair  the  obligation  of  contracts  or  vested 
property  rights. 

8.  Section  89  of  chapter  3  of  the  Code  (1906)  is  not  contrary  to  the 
constitution.  Art  VIII,  sec,  3,  in  giving  the  Supreme  Court  of  Appeals 
jurisdiction  by  mandamus  to  compel  election  officers  to  legally  perform 
their  duties. 

4.  In  absence  of  statute,  courts  do  not  exercise  jurisdiction  to  inter- 
fere or  control,  in  matters  purely  political,  pertaining  to  the  management 
and  proceedings  of  a  political  party. 

6.  When  the  state  and  congressional  committees  and  a  congressional 
convention  and  a  state  convention  of  a  political  party  have  had  the  claims 
of  two  contesting  county  executive  committees  to  represent  the  party  be- 
•*ore  them  for  decision,  and  have  decided  than  one  of  them  is,  and  the  other 
is  not,  the  true  and  legitimate  county  executive  committee,  the  courts  will 
not  review  such  decisions,  but  will  hold  it  conclusive  in  matters  before  the 
courts  involving  the  question  which  is  the  lawful  county  executive  com- 
mittee. 

6.  It  is  the  duty  of  a  clerk  of  a  circuit  court  to  appoint  as  a  ballot 
commissioner  to  represent  a  political  party  on  the  board  of  ballot  commis- 
sioners a  person  designated  by  the  chairman  of  the  county  executive  com- 
mittee, when  that  particular  committee  has  been  held  and  recognised  as  the. 
true  and  legitimate  committee  in  contests  between  two  competing  com- 
mittees and  the  congresBional  and  senatorial  nominating  conventions,  in- 
volving  the  rights  of  such  county  committees  to  act  for  the  party. 

7.  The  clerk  of  a  circuit  court  has  not  sole  and  flnal  power  to  decide 
which  of  two  persons  designated  by  a  chaitman  of  two  competing  county 
executive  committees  of  a  political  party  for  appointment  as  ballot  com- 
missioner; but  his  action  is  subject  to  review  and  control  by  the  courts. 
He  can  be  compelled  by  mandamus  to  appoint  the  pi'oper  person. 


STATE    V.    BOOKER^ 
Payette  County.  Affirmed. 

Robinson,  President. 

1.  Objection  on  the  ground  that  ample  time  was  not  allowed  the 
prisoner  to  prepare  his  defense  at  the  trial,  cannot  be  made  upon  appeal  if 
the  record  does  not  show  the  denial  of  a  request  for  time. 

2.  When  the  record  does  not  purport  to  contain  all  the  evidence  ad- 
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duced  at  the  trial,  questions  as  to  the  admissibility  or  weight  of  eTidence 
which  most  turn  on  an  examination  of  eTidence  not  made  a  part  of  the 
record  cannot  be  considered. 

5.  The  act  of  intercepting  a  letter  written  hy  the  prisoner,  in  th*? 
hands  of  a  Jail-keeper,  and  using  it  as  eTidence  against  him,  though  it  be 
incriminating,  is  not  a  Tiolation  of  the  constitutional  proTisions  against 
unreasonable  search  and  against  compelling  one  to  become  a  witness 
against  himself. 

4.  Unrefuted  eTidence  of  silence  by  one  when  charged  with  a  crime 
in  his  hearing  by  his  co-indictee,  though  the  party  remaining  silent  be 
under  arrest  or  in  custody,  is  admissible  for  the  consideration  ci  the  jury 
when  the  circumstances  are  such  that  an  innocent  man  similarly  situated 
would  naturally  speak  in  deniaL 

6.  To  warrant  a  new  trial  on  the  ground  of  after-discoTered  eTidence, 
diligence  to  secure  the  eTidence  in  the  first  instance  must  be  shown. 


BWART  et  al.  t.  NEW  RiVER  FUEL  COMPANY. 
Haleigh  County.  Affirmed. 

Robinson,  President 

1.  A  Judgment  upon  a  trial  by  the  court  in  lieu  ci  a  Jury  will  not  be 
reversed  because  of  the  admission  of  improper  eTidence  when  the  Judg- 
ment is  ncTertheless  legally  warranted. 

t.  The  defendant  can  take  no  adTantage  of  a  motion  to  exclude  the 
plaintifTs  eTidence  if  he  introduces  eTidence  after  the  motion  is  OTcrruled. 

8.  When  the  court  acts  at  a  trial  in  lieu  of  a  Jury  it.  may  properly 
hear  a  part  of  the  case  at  one  term  and  a  part  at  a  later  term. 


NOTBS  V.  CAPBRTON. 
Kanawha  County.  Affirmed. 

Williams,  Judge. 
SYLLABUS. 

1.  An  agent  can  not  recoTer  commissions  on  a  sale  made  by  the 
owner  after  the  contract  of  agency  has  expired,  unless  the  agency  has 
been  extended,  and  the  agent  has  performed  his  part  of  the  contract,  or  has 
been  prevented  from  doing  so  by  the  fraudulent  conduct  of  the  principal. 

2.  If  the  extension  of  time  in  a  written  contract  beyond  its  stated 
limitation,  depends  solely  on  implication  deducible  from  the  subsequent 
conduct  of  the  contracting  parties,  the  Jury  must  determine  whether  it 
amounts  to  an  implied  agreement  to  extend  it 

8.  Point  4  of  Syllabus  in  Parker  t.  Building  St  Loan  Association,  55 
W.  Ta.  184,  approTed  and  applied. 
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COUNTY   COURT  v.   BRAMMER,   ASSESSOR. 
In  Mandamus.  Writ  Awarded. 

Miller,  Judge. 
SYLLABUS. 

1.  MandamantR  will  lie  to  compel  a  county  aBsesBor  to  extend  a  levy 
laid  by  a  county  court  in  the  exercise  of  its  general  Jurisdiction,  unless  the 
same  has  been  Judicially  determined  to  be  illegal. 

2.  A  county  court  which  lays  a  county  levy  is  not  a  special  tribunal 
i^tablished  for  that  special  purpose,  but  for  that  purpose  is  a  court  of 
general  Jurisdiction;  and  its  act  in  laying  such  levy,  though  not  exercised 
in  the  usual  form  of  Judicial  proceedings,  is  Judicial  in  its  nature,  and  can- 
not be  attached  in  any  collateral  proceeding. 

3.  Although  the  special  bridge  levy  involved  in  this  case  was  laid  by 
I  he  county  court  pursuant  to  section  2,  ch.  9,  Acts  1908,  as  amended  by 
Ch.  G6,  Acts  1909,  and  the  rules  and  regulations  prescribed  thereby,  it  was 
nevertheless  an  act  done  in  the  exercise  of  its  general  Jurisdiction. 

4.  The  special  bridge  levy  laid  by  the  county  court  of  Pleasants  county 
in  the  year  1910,  pursuant  to  said  section  2,  ch.  9,  Acts  1908,  as  amended 
by  Ch.  66,  Acts  1909,  is  not  illegal  and  void  because  it  laid  no  such  levy 
in  the  years  1908  or  1909. 

6  While  the  genera)  rule  is  that  statutes  conferring  powers  of  taxa- 
tion should  be  construed  with  strictness,  they  should  not  be  so  strictly 
construed  as  to  defeat  the  manifest  purpose  or  intent  thereof.  All  that  this 
lule  requires  is  that  the  statute  is  to  be  confined  to  such  subjects  or 
applications  as  are  obviously  within  its  terms  and  purposes. 

6.  Applying  this  rule,  the  legislature  by  enacting  said  section  2,  ch.  9. 
Acts  1908,  as  amended  by  Ch.  66,  Acts  1909,  did  not  intend  to  limit  the 
right  to  lay  special  bridge  levies  to  those  counties  alone  which  had  laid 
such  levies  for  1908,  or  for  1909,  but  to  prescribe  a  limit  of  time  within 
which  all  counties,  not  otherwise  disqualified  by  the  act,  might  begin  and 
continue  the  same. 

7.  The  remedy  of  the  State  Tax  Commissioner  in  such  cases,  is  not 
by  instructions  to  the  county  assessor,  to  disregard  a  levy  laid  by  a  county 
court,  but  by  some  appropriate  process,  as  t^jr  mandamus,  or  a  like  pro- 
cess in  a  court  of  competent  Jurisdiction. 


REYNOLDS  Y.  REYNOLDS. 
Wood  County.  Reversod  in  Part.    Affirmed  in  Part 

Miller.  Judge. 
SYLLABUS. 

1.  To  Justify  a  decree  of  divorce  on  the  ground  of  desertion  or 
abandonment  without  Justifiable  cause,  the  evidence  thereof  must  be  full 
and  clei^r. 
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2.  Desertion  cannot  be  inferred  from  the  fact  that  the  parties  do  not 
live  or  cohabit  together. 

3.  Justifiable  cause,  which  wili  excuse  a  husband  or  wife,  from 
leaving  the  other,  must  be  such  as  could  be  made  the  foundation  of  a 
divorce  from  bed  and  board. 

4.  The  conduct  of  the  one  partj',  which  will  Justify  desertion  by  the 
other,  must  be  of  cuch  a  nature  as  is  inconsistent  with  the  marital  rela- 
tions, or  to  render  cohabitation  unsafe 

6.  A  case  in  which  the  facts  proven  were  held  to  be  InsuflPcient  to  con- 
stitute good  grounds  for  desertion. 

6.  Neither  the  refusal  of  sexual  intercourse,  nor  the  fact  that  the 
parties  occupy  separate  houses  or  apartments,  will  alone  constitute  good 
grounds  for  desertion. 

7.  It  is  error  for  a  court,  upon  decreeing  a  divorce  from  bed  and 
board,  to  \est  the  title  to  the  husbauJ's  real  estate  in  fee  in  the  wife  as 
permanent  alimony,  unless  there  be  special  circumstances  calling  for  such 
decree. 

8.  The  general  rule  is  that  the  income  of  the  husband,  whether 
derived  or  to  be  derived  from  bis  persoual  exertions,  or  from  permanent 
property,  or  from  both,  is  the  fund  from  which  alimony  is  derived,  and  from 
which  there  should  be  a  personal  decree,  the  amount  to  be  determined  by 
the  circumstances  of  each  particular  case. 


STATE  ex  rel    T.  C.  TOWNSEND,  STATE  TAX  COMMISSIONER. 

V. 

THE  BOAKD  OP  EDUCATION. 
Wood  County.  Wrtt  Refused. 

PofPeubarger,  Judge. 

SYI.LABUS. 

1.  The  proviso  incorporated  in  section  21  of  chapter  27  of  the  Acts 
of  1908,  as  an  amendment,  by  chapter  90  of  the  Acts  of  1909,  authorising 
the  board  of  education  of  any  district  which  contains  an  incorporated  city 
or  town  where  a  graded  or  high  school  is  maintained,  which  is  continued 
for  a  longer  period  than  six  months,  to  lay  a  levy  in  addition  to  the  general 
levies  in  said  section  provided  for,  sufficient  for  all  purposes  to  conduct  the 
schools  of  said  city  or  town  for  the  term  fixed,  applies  to  independent 
school  districts  in  which  such  graded  and  high  schools  are  inaintained. 

2.  When  necessary  to  accomplish  the  purposes  of  said  proviso,  such 
additional  levy  may  include  provision  for  the  enlargement  of  the  schooK 
buildings  of  such  city  or  town,  of  the  erection  of  additional  new  buildings 
therefor;  but  said  provision  contemplates  relief  only  in  cases  of  immediate 
necessity  not  mere  convenience  nor  future  exigencies. 

8.  Statutes,  delegating  the  power  of  taxation,  fall  under  the  strict 
rule  of  interpretaion,  but  this  rule  does  not  authorize  the  courts  to  place  a 
construction  or  interpretation  upon  them,  so  narrow  as  to  withhota  or  deny 
powers  plainly  given. 
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We,  the  people,  have  once  more  spoken  through  the 
baUot  box*  The  goyernment  still  lives  and  is  well  adminis* 
tered.  The  oonstitotion  continues  to  be  upheld  by  our  chief 
tribunal  as  the  bulwark  of  human  liberties.  Freedom  of  wor- 
ship of  God  and  freedom  of  schools  for  succeeding  genera- 
tions are  inviolate  stilL  Poverty  is  rare.  Physical  suffering 
that  could  possibly  be  alleviated  by  action  of  the  State  is 
not  observable.  Never  before  in  the  history  of  the  world 
has  so  great  a  nation  as  our  nation  been  so  signally  blessed 
with  respect  to  all  things  that  subserve  the  happiness,  the 
contentment  and  the  opportunity  of  its  dtisens. 
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The  Amendment  Will  Not  Amend 


Among  the  many  other  eccentricities  manifested  by  the  vot* 
era  at  the  November  election  they  declared  that  they  would 
rather  have  the  unconscionable  delay  in  the  businesa  of  the  Su- 
pr^ne  Court  of  Appeals  than  to  pay  for  two  additional  judges 
to  help  expedite  it. 

The  ballots  either  decided  that  or  they  indicated  that  the 
particular  plan  proposed  was  not  less  objectionable  than  thu 
delays — ^that  the  remedy  was  as  bad  as  the  disease. 

So  far  as  observed  there  was  no  open  opposition  to  the 
amendraenty  at  least  by  members  of  the  bar.  We  cannot  say 
that  there  was  not  considearble  quiet  dissatisfaction  with  th«* 
character  of  the  amendment  even  in  the  profession,  that  mani- 
fested itself  only  in  the  count  of  the  ballots.  This  is  a  matter 
that  no  fellow  can  3nd  out. 

We  venture  to  say  that  it  would  be  a  fairly  conclusive 
statement— even  if  it  does  not  e.Tplain  the  vote —  to  say  that 
xmie  voters  who  cast  their  ballots  for  it  did  not  believe  the  par- 
ficular  measure  was  the  best,  and  others  voted  a^inst  it  for  the 
trame  reason. 

It  was  a  very  clumsy  measure,  even  if  it  was  the  least  of 
two  evils.  It  was  like  Sambo's  treatment  of  the  sick  cow :  When 
his  master  asked  him  how  the  cow  was,  he  said,  *^de  cow  is  better, 
but  I  believe  she  will  die  from  de  medicine  I  done  gib  her." 

It  is  not  worth  while  now  to  disi^uss  the  merits  or  demerits 
of  that  particular  amendment.  It  will  not  be  offered  again. 
But  we  hope  that  the  next  Lejoslature  will  submit  another 
amendment  establishing  an  intermetliate  court  of  appeals  that 
shall  have  a  limited  jurisdiction,  which  will  take  from  the  Su- 
preme Court  the  case^  of  minor  importance,  and  thus  leave  tbo 
upper  court  as  now  established  to  deal  exclusively  with  the  more 
important  caseis. 


Too  often  instead  of  being  sorry  for  our  misdeeds  we  are 
merely  ashamed  that  we  have  been  found  out. 


Digitized  by  CjOOQIC 


THE    BAB 


Virginia  Verftas  West  Virginia 


Tn  the  last  issue  of  The  Bab  we  eomiQented  npon  the  debt 
case,  now  pending  between  Vinrinia  and  West  Virfrinia,  )n  thi^ 
United  States  Snprenie  Court,  with  the  special  and  only  purpose 
of  i)ointing  out  that  the  holders  of  the  so-called  ''West  Virginia 
Certiitcates"  were  the  real  and  only  plaintiffs  in  the  case,  and 
would  be  the  real  beneficiaries  in  a  jjudfonent  for  the  plaintiffs 
end  that  a  large  number  of  West  Virginians  were  numbered 
among  the  plaintifEs. 

The  Hampshire  Review,  edited  hy  Hon.  John  J  Comwell 
reprints  the  article  from  Tine  Bar,  and  accompanies  it  with  some 
editorial  comments  misconstruing  the  purpose  of  the  article 
to  be  a  criticism  of  the  management  of  that  ease  by  the  eminent 
lawyers  who  have  it  in  charge. 

We  have  too  good  an  opinion  of  Mr.  Oomwell's  ability  as 
a  lawyer  to  believe  that  he  got  such  an  interpretation  as  that 
out  of  the  article  itself,  or  that  even  the  Philadelphia  lawyer  of 
unrivaled  fame,  could  accomplish  that:  and  therefore  we  at- 
Tribute  his  remarkable  discovery  not  to  anjrthing  he  actually 
found  in  our  article  in  Thjs  Bar,  but  rather  from  what  he  de- 
fired  to  find,  and  generously  credited  us  with  his  own  opinion 
under  cover  of  that  article. 

We  are  not  egotistic  enough,  or  presumptuous  enough,  or  so 
lacking  in  professional  courtesy  as  to  set  up  our  personal  judg- 
ment against  the  able  and  eminent  counsel  who  are  managing 
that  ease.  We  know  little  or  nothing  about  its  management;  and 
even  if  we  knew  enough  to  form  a  judgment,  and  that  judgment 
was  adverse,  we  would  rather  deter  to  the  judgment  of  the  men 
who  have  studied  it,  and  who  have  the  responsibility  for  it,  and 
who  are  oititled  to  the  credit  of  knowing  what  they  are  about. 

But  as  the  case  has  dt'veloped,  we  who  have  been  watchiut^ 
it  from  the  outside  have  discovered  that  one  point  which  con- 
cerns the  merits  rather  than  the  management,  has  come  promi- 
mentlly  to  the  front;  and  that  is,,  as  to  who  are  the  real  plain- 
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tiffis  and  who  will  be  the  real  beneficiariea  in  the  ease  if  a  jndg- 
ment  is  rendered  against  this  state. 

When  the  siiit  was  first  instituted  we  were  specially  inter- 
ested to  discover  whether  Viri?inia  w'as  really  seeking  to  recover 
on  the  so-called  West  Virginia  certificates  which  she  had  arbi- 
trarily issntKl  in  our  name  for  one-third  of  her  debt  and  we  took 
occasion  to  look  into  this  qiiestion  and  were  misled  by  the  man- 
ner in  which  the  case  was  presented  to  conclude  that  Virginia 
was  smart  enough  not  to  make  th«^se  certificates  the  basis  of  her 
claim  or  found  her  suit  upon  so  flimsy  a  foundation. 

Nevertheless,  as  the  brush  has  been  cleared  away,  it  conclu- 
sively appears  that  these  same  West  Virginia  certificates  are  the 
real  basis  of  the  claim  for  which  Virginia  is  fighting;  that  Vir 
ginia,  in  fact,  is  simply  the  agent  for  the  holders  of  these  cer- 
tificates; that  onethii-d  of  Virginia's  debt  has  been  paid  by  tlte 
cre<iitors'  acceptance  of  these  certificates,  whether  she  wins  oi* 
loses;  that  the  original  holders  of  Virginia's  bonds  have  agre«^ 
to  exchange,  and  have  consummated  an  exchange  of  Virginia 
bonds  for  an  equal  amount  of  West  Virginia  certificates?  and,  as 
we  have  said,  by  the  very  act  of  instituting  this  suit,  and  as  a 
consideration  therefor,  one-third  of  Virarinia's  debt  is  cancelli»d 
whether  she  wins  or  loses.  Virginia  as  the  ostensible  plaintiff 
has  no  interest  in  the  suit  except  to  prosecute  it  to  a  conclusion. 
She  ^lU  not  share  to  the  extent  or  one  penny  in  a  judgment  for 
the'  plaintiff,  nor  lose  one  penny  on  n  judgment  for  the  defend- 
ant, even  to  the  extent  of  paying  that  in  costs.  Every  dollar 
that  is  recovered  in  that  suit,  if  any  is  recovered,  will  be  distrib 
'ited  pro  rata  among  the  holders  of  these  spurious  certificates — 
a  large  part  of  which,  we  repeat,  are  held  and  owned  by  citizens 
of  this  state. 

This  is  the  "true  iawarduess"  of  the  West  Virginia  debt 
cose,  and  y-e  shall  discount  our  judgment  to  an  irre<lucible  min- 
imiun  if  the  highest  court  in  the  land  recognizes  and  rewards  the 
unprecedented  judicial  obliquity  of  a  state  masquerading  as  a 
plaintiff  in  a  suit  in  which  she  has  no  interest  in  order  to  cir- 
cumvent the  constitutional  inhibition  that  precludes  the  real 
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plaintiff  in  interest.  We  shall  be  snrprised  if  such  suhterfugi 
end  irapostxire  as  constitntes  the  warp  and  woof  of  the  ^^plain- 
tiff's'' case  is  not,  when  stripped  of  its  covering  adjudged  a 
contempt  of  court  That  frreat  tribunal,  the  greatest  court  in 
the  world,  is  not  a  justice's  shop,  and  has  some  concern  for  its 
dignity  and  integrity,  if  suitors  have  not 


A  Rare  Bit  of  Judicial  Literature 


We  publish  on  another  pape,  a  dissenting  opinion  once  de- 
livered by  Judfire  Jeremiah  F.  Black,  that  might  be  listed  among 
the  '^hitherto  unpublished"  opinions,  which,  like  everything 
olse  he  ever  wrote  or  spoke,  is  worth  reading  for  the  style  and 
temper,  if  nothing  else. 

Judge  Jere.  Black  was,  in  his  day,  probably  the  most  forc- 
ible trial  lawyer  at  the  national  bar,  and  one  of  the  biggest  all 
round  men  the  countiy  has  knoTi-n.  His  argument  before  the 
Tilden-Hayes  commission  is  in  a  class  by  itself  as  a  sample  of 
the  literature  of  the  judicial  forum. 

So  is  this  dissenting  opinion  one  of  the  most  caustic  and 
characteristic  productions  to  be  found  in  its  class.  It  reads  like 
it  was  written  with  a  two-edged  Jnvord.  The  subject-matter  of 
the  opinion,  too,  will  not  be  without  lociil  interest,  in  view  of 
what  pa.ssed  in  our  Supreme  Court  a  few  years  ago. 


A  Srmc  WiNNEit — Not  long  ago  a  Swedish  lawyer  practic- 
ing in  Minnesota  was  credited,  by  mistake,  on  the  court  calender, 
with  being  attorney  for  both  plaintiff  and  defendant  in  the  same 
case.  When  the  case  was  called,  a  ripple  of  merriment  ran 
through  the  courtroom.  The  judge  rapped  for  order,  and  busi- 
ness was  about  to  be  resuirtcd  when  the  Swedish  lawyer  audibly 
observed:    "Aye  tank  aye  skell  vin  dot  case.*' 


Staoino  a  Thiai..—''!  ask  that  a  recess  be  taken  at  this 
point,"  stated  counsel  in  the  prominent  divorce  case. 

"On  what  grounds!"  inquired  the  judge. 

"My  client  wishes  to  duinge  her  gown.  She  hasn't  dis- 
played half  her  her  costmoaes  yet."— Louisville  Ck>urier-Jounuil 
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Pernicious  Partisanship 

There  is  much  dilTerenoe  of  opinion  at  to  the  propriety  of 
the  execative  head  of  a  government  takjng  active  part  in  party 
politics. 

There  is  no  difference  of  opinion  as  to  his  privilege,  and  his 
obligation,  periiaps,  to  assist  in  promoting  tho  principles  and 
policies  for  which  his  administration  stands^  by  making  ptiblic 
addresses,  and  otherwise  osing  the  inflnence  of  his  positi^m  to 
impress  the  pnbl>c  with  his  view  of  public  measures  and  gain 
their  support 

But  when  it  comes  to  aligning  himself  with  one  of  the  po- 
litical parties  for  distinct  partisan  work,  he  is  going  beyond  the 
boundary  line  where  he  cpji  expect  to  have  the  approbation  oC 
the  whole  people;  where  he  ceases  to  be  the  representative  of 
the  whole  people  as  he  ought  to  be;  and  where,  we  believe,  he 
offends  the  public  sense  of  propriety  and  loses  caste  witti  even 
(hose  whose  cause  he  is  seeking  to  promote. 

We  believe  that  Mr.  Taft  has  suffered,  and  Mr.  Boose^'clt 
suffered,  and  any  president  or  executive,  who  ought  to  be  the 
representative  of  the  whole  people,  will  suffer,  in  the  esteem  of 
the  people,  when  he  appears  to  regard  himself  simply  as  a  rep- 
resentative of  one  political  party. 


Dm  THB  Best  Hb  Ck>T7Li>. — ^Magistrates  sitting  in  the  central 
police  court  have  listened  to  many  unusual  pleas  in  excuse  for 
wife  desertion  or  failure  to  support  a  spouse,  but  one  of  the 
most  unusual  was  presented  l^  a  negro  recently  whose  wife  had 
him  summoned  before  the  bar  of  justice  because  he  had  given 
her  no  money  in  three  weeks.  "Why  don't  you  support  your 
wifef  the  magistrate  asked.  "Well  you  see,  it's  this  way, 
boss,"  replied  the  man.  "I've  just  started  a  bank  account^  and 
I  dmi't  make  enough  to  keep  that  going  and  support  the  old 
woman,  too,  so  I  had  to  let  her  go."— Philadelphia  Times. 


Our  friends  are  like  our  clothes— unlesi  they  wear  well 
we  get  little  satisfaction  out  of  them. 
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The  Unwritten  Amendment 


The  people  of  the  United  States  have  never,  we  think^  made 
a  mistake  in  the  man  they  have  elected  to  the  presidency.  Par- 
tisans have  thought  so  when  defeated  at  the  polls,  but  it  has  not 
proved  so. 

Careless  as  voters  seem  to  be,  we  believe  it  is  the  mie,  rather 
than  the  exception,  that  the  average  voter  does  not  cast  his  vote 
for  president  without  some  careful  deliberation  and  intelligent 
estimate  of  the  man. 

The  people  guard  the  presidency  as  they  do  the  door  of  theii* 
own  homes.  And  when  the  limeliprht  of  a  presidential  campaign 
has  been  turned  upon  the  candidates  for  two  or  three  months 
fdvery  voter  has  sized  them  up,  and  it  is  very  difficult  if  not  ini- 
posfedble  for  an  unfit  man,  lacking  either  in  personal  character  or 
sstateemanship  to  slip  into  that  office 

I'he  recent  campaign,  although  not  involving  directly  an  elec 
tion  of  the  president,  furnishes  a  good  illustration  of  the  caro 
with  which  the  people  guard  that  office.  It  was  believed  by  the 
voters  that  what  may  be  termed  the  unwritten  principle  of  our 
constitution  against  a  third  term,  was  an  issue,  and  there  can  be 
no  question  but  that  had  a  strong  influence  in  determining  the 
results  of  the  election,  especially  in  the  state  of  New  York.  We 
cannot  mistake  the  veneration  with  which  the  people  still  regard 
the  great  precedent  which  Washington  established  on  that  mat- 
ter. We  believe  it  is  stronger  now  than  in  Washington's  day 
^'e  don't  believe  that  any  man  is  big  enough  or  popular  enough, 
or  considered  so  indispensable  by  the  people  as  to  make  him 
available  against  that  precedent. 

The  example  of  Washington  was  written  in  our  constitition 
by  Thomas  Jefferson  in  his  farewell  address  to  the  people  whoir 
he  had  served  so  faithfully,  in  the  following  words : 

**That  I  should  lay  down  my  charge  at  a  proper  period  in 
as  much  a  duty  as  to  have  lM>rne  it  faithfully.  If  some  ter- 
mination of  the  services  of  the  Chief  Magistrate  be  not  fixed  by 
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the  oonstitntion  or  sapplied  by  practice,  his  ofitoe,  nominally  for 
years,  will  in  fact  become  for  life;  and  history  shows  you  how 
easily  that  degenerates  into  an  inhf>ritanee.  Believing  that  a 
representative  government  responsible  at  short  periods  of  elec- 
tion is  that  which' produces  the  greatest  snm  of  happiness  to 
mankind,  1  feel  it  a  duly  to  do  no  act  which  shall  essentially 
impair  that  principle:  and  I  should  unwillingly  be  the  person 
who,  disregarding  the  sound  precedent  set  by  an  illustrious 
predecessor,  should  furnish  the  tirst  example  of  prolongation 
beyond  a  second  term  of  office. '^ 

ITie  immeasurable  debt  which  the  public  owed  to  Grant,  the 
commander  of  its  mightiest  armies,  coiild  not  swerve  the  Amer- 
ican people  from  that  trailition,  and  the  principle  of  the  third 
term  was  embodied  in  the  following  resolution,  passed  by  ttie 
house  of  representatives  on  Dei^ember  15,  1875: 

**  Resolved,  That  in  the  opinion  of  this  House  the  precedent 
established  by  Washington  and  other  Presidents  of  the  Ignited 
States,  in  retiring  from  the  Presidential  office  after  their  second 
term,  has  become,  by  universal  conswt  a  part  of  our  republican 
iqrstem  of  government,  and  that  any  departure  from  this  time 
honored  custom  would  be  unwise,  unpatriotic,  and  fraught  with 
peril  to  our  free  institutions.*' 


Knew  The  Remedy- — *^ln  Mayor  Oaynor's  early  days  on 
the  bench,"  said  a  Brooklyn  lawyer,  a  "prisoner's  counsel  said, 
in  the  course  of  his  speech,  'medical  witness  will  testify  that 
my  unfortunate  client  is  suffering  from  Ueptomania,  and,  your 
Honor,  you  know  what  that  is.' 

'Yes'  said  Judge  Oaynor,  'I  do.  It  is  a  disease  the  people 
pay  me  to  cure.'  " 


Badlt  Mixed.— "How  far  is  it  between  these  two  towns!" 

asked  the  lawyer. 

"About  4  mUes  as  the  flow  cries,"  replied  the  witness. 
"You  mean  as  tiie   ery  flowst"  c 

"No,"  put  in  the  judge,  "he  means  as  the  fly  crows." 
And  they  all  looked  at  each  other,  feelipg  that  something 

was  wrong.— Everybody's. 

Did  you  ever  rtop  to  wonder  whAt  a  lot  of  mischief  you 
might  get  into  if  you  didn't  have  to  work  so  hard  for  a  livingt 
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Dirt 

There  is  no  one  thing  upon  which  the.proBperity  and  devel- 
opment of  this  state  depends  more«  just  now,  than  upon  the  jofood 
road  problem. 

Ihere  is  no  lack  of  appreciation  of  this  fact;  there  is  no 
lack  of  ambition  to  have  them ;  there  is  no  lack  of  agitation  of 
the  subject;  there  is  talk  enoucrb;  there  is  literature  enough; 
there  is  law  enough ;  there  is  tax  enough :  and  there  are  more  than 
enough  different  si^hemes  to  bring  about  what  we  all  want 

But  the  trouble  is  there  is  nothing  doing  toward  the  actual 
making  of  a  good  road. 

There  are  just  two  thiniKs  for  the  people  of  West  Virginia 
to  do  in  this  direction  before  we  i^iU  begin  to  work  out  thib 
problem  of  good  roads: 

The  first  is  to  accept  and  settle  down  to  the  fact  that  for  the 
next  two  or  three  generations  we  will  have  to  depend  on  good 
dirt  roads. 

And  the  second  is  to  at^eept  the  fact  that  a  good  dirt  road  is 
possible  and  practicable  and  to  learn  how  to  make  it  and  then 
go  about  it 

Get  rid  of  the  delusion  that  a  dirt  road  is  not  a  good  road. 
A  real  scdentitically  made  dirt  road  is,  for  six  months  of  the  year, 
the  very  best  road  obtainable,  and  for  the  other  six  months  will 
be  nearly  as  good  as  the  best.  Moreover,  a  properly  made  dirt 
road  costs  less  in  the  long  run  than  a  bad  dirt  road.  If  our  reve- 
nues in  the  pa^  have  been  equal  to  maintaining  bad  dirt  roads 
th^r  will  be  ample  for  good  dirt  roads  all  over  the  state. 

We  are  not  romancing,  we  are  not  rainbow  chasing,  but  we 
will  undertake  to  make  a  practical  demonstration  of  the  prac- 
tical success  of  every  position  here  presented,  and  if  we  fail  we 
will  pay  the  cost  of  the  experiment. 

To  make  a  good  dirt  road  that  will  be  durable,  and  satisfy 
the  most  fastidious  in  the  summer  and  be  passable  in  the  winter 
months,  it  is  only  necessary  to  apply  a  little  common  sense  (we 
won't  call  it  science)  in  shaping  up  the  surface  of  the  road.  The 
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chief  enemy  of  a  dirt  road  k  water.  If  it  was  always  dry  it 
would  always  be  smooth  and  hard,  winter  and  summer,  provided 
it  was  originally  smooth.  The  fine  qua  nan  in  maintaining  a 
dirt  road,  therefore,  is  to  have  its  surface  so  shaped  as  to  pre- 
vent the  water  standing  on  it  so  as  to  soften  it,  or  ronnTng  on  it 
so  as  to  wash  its  surface  away. 

This  is  easy.  If  the  surface  is  rounded  up  —that  is  if  it  de- 
scribes a  semi-circle  measuring  across  its  center  from  each  side  — 
no  water  Mill  stand  on  it  any  more  than  it  would  stand  on  tfu; 
surface  of  one-!iaIf  of  an  apple  set  on  the  ground.  Neither 
would  the  water  run  parallel  with  the  road  even  on  a  hill,  but 
would  go  immediately  into  the  side  ditches  whether  the  grade  was 
flat  or  steep. 

I'his  is  so  simple,  common  sense  a  matter  that  it  seems  pue 
rile  to  emphasize  or  even  suggest  it.  Yet  we  vn\l  wager  dollars 
to  ])eanuts  that  there  are  not  ten  miles  of  such  made  dirt  roads 
in  the  state.  So  simple  a  matter  solves  the  good  road  problem  in 
West  Virginia.  While  all  manner  of  abstract  theory  and  imi>os- 
sible  plans  are  b«;ing  discumed  and  abandoned,  the  a  b  c  of  tl*e 
good  roads  is  passed  over. 

But  a  proper  shaped  road  surface  does  not  make  itself,  nor 
do  the  county  engineers  specify  it.  nor  will  the  men  who  dig  and 
shovel  make  it,  even  under  the  specifications  of  an  engineer.  The 
use  of  a  ** grade  board"  as  it  is  designated  where  in  use,  is  the 
only  way  to  get  a  properly  shaped  r»>ad  surface.  The  **  grade- 
board"  :s  on  arched  board  thirty  feet  long,  set  across  the  road 
•with  one  end  in  each  ditch,  and  describing  the  arch  that  th-j 
rosidbed  shall  take,  and  the  men  making  the  road  must  fill  up  to 
the  arch  of  the  board  before  the  road  is  finished. 

We  repeat  that  what  we  \sant  in  West  Virginia  is  to  quit 
discussing  and  go  to  work.  The  only  road  within  our  reach  Is 
a  dirt  road.  Therefore  let  us  make  it.  Get  down  to  business. 
The  only  way  to  have  a  road  is  to  make  a  road  And  tliat,  too, 
is  the  only  way  to  demonstrate  whether  it  is  a  good  or  a  bad 
i*oad.  Build  a  sample  mile  of  dirt  road,  as  it  ought  to  be  built,  in 
each  county  and  thus  test  it.. 
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The  writer  is  not  a  praoticjil  road  maker,  but  boasts  the 
ability  to  know  a  good  roatl  when  he  sees  it.  Believing  that 
good  roads  ara  the  greate.st  civilizing  agencies  known  to  any 
country,  he  has  a  1  his  life  been  an  interested  oliserver  and  stu- 
dent of  road  mnking.  Some  years  aero,  while  visiting  the  city 
of  St.  Louis,  be  observed  a  teat  bt^inar  made  of  the  dnrabilitv  of 
road  material.  A  great  iron  whed  was  being  propelled  in  a 
circle  over  different  samples  of  road  material.  Aroons:  the  sam- 
ples was  a  square  of  ordinaiy  hard  brick.  That  brick  showed 
wearing  qualities  better  than  any  sample  in  the  list  except 
granite? 

We  could  not  get  away  from  that  demonstration.  Its  pos 
sibilities  impi-essed  us,  and  we  brou^rht  the  impression  home.  At 
that  time  brick  had  never  been  used  as  a  paving  material  for  a 
road  or  street.  But  we  asked,  why  not?  It  was  cheap.  Itwa«? 
equally  within  reach  of  everj'  city  or  town,  and  it  would  ma  Cv^ 
a  smooth  and  beautiful  street.  We  entered  on  a  campaign  of 
agitation  for  brick  paving  for  stretts  chiefly  through  the  Wheel 
ing  Register.  Wheeling  streets  at  that  time  were"  paved  witi 
cobble  stones — ^the  most  noi^  and  abominable  nuisance  imagin- 
able. We  asked,  and  continued  to  ask,  why  Wheeling  should  not 
be  paved  with  brick.  And  wheeling  laughed  and  continued  to 
laugh  at  the  suggestion. 

Our  campaign  met  with  nothing  but  ridicule  for  about  a 
year.  Then  Senator  Scott,  who  was  a  member  of  tne  upper 
branch  of  the  city  council,  as  he  is  now  of  the  upper  branch  of 
Congress,  offered  a  proposition  to  pave  a  piece  of  street  in  front 
of  one  of  the  market  houses  with  brick.  He  carried  it  througli 
his  branch  of  council  but  it  was  voted  down  in  the  lower  branch 
But  the  agitation  went  on  until  one  of  the  principal  streets  oi 
the  city  was  paved  with  brick.  No  sooner  was  this  done  than 
the  whole  city  was  clamoring  for  brick  paving.  Not  only  so  but 
delegations  from  Ohio  towns  and  cities,  and  from  several  states, 
came  journeying  to  Wheeling  to  see  that  brick  paving — which 
inspection  was  generally  followed  by  brick  paving  in  probably 
three -fouiihs  of  the  cities  from  which  these  delegations  came. 
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We  all  know  that  now  brick  is  the  chief  material  used  for  thi 
streets  of  the  towns  and  tonaller  cities  all  over  the  country.  Ami 
the  beginning  of  it  was  that  experiment  and  object  lesson  made 
in  the  city  of  Wheeling 

This  little  chapter  in  the  history  of  road  making  is  not  in- 
spired by  any  desire  to  exhibit  the  personal  pronoun  that  figures 
in  it,  but  simply  to  ''point  a  moral,*'  which  is  this:  If  a  little 
bit  of  common  sense  applied  to  brick  resulted  in  good,  comely 
streets  in  towns  and  cities  throughout  the  country,  why  may 
not  an  equally  small  bit  of  common  sense  applied  to  dirt  result 
in  first  class  public  highways  throughout  the  state  of  West  Vir- 
ginii^f 

Respectfully  submitted  to  the  commissioner  of  roads. 


The  Issue  That  Unites 


'' Sovereign  Law,  that  gtaie*8  collated  will, 

O'er  thrones  and  globes  date 

Sits  empress,  crowinng  good,  suppressing  HV* 

The  Bar  has  gratulations  to  offer  for  one  thing  made  man- 
ifest in  the  recent  political  campaign,  that  appeals  to  every 
member  of  the  legal  profession  no  matter  what  his  party  a£Bli- 
ations  may  be. 

There  were  injected  into  that  campaign  and  into  the  Amer- 
ican thought,  views  that  had  to  do  with  the  foundations  of  th-.^ 
Republic;  views  which,  if  accepted  by  the  nation,  were  abso- 
lutely destructive  of  tiie  venerable  system  of  triple  governmental 
divisions;  and  substituting  therefor— for  the  courts,  for  the 
Congress  and  for  an  executive  of  enumerated  powers — ^a  "stew 
ard  of  the  public  welfare/'  with  autocratic  powers  as  siipremc 
as  those  of  i^  czar. 

The  author  and  apologist  of  this  new  departure  was  a  man 
of  national  and  world-wide  distinction,  of  commanding  influence 
and  alMlity>  associated  with  many  virtues  of  personal  character, 
which  ^ven  his  enemies  respect  and  admiro :  yet  pursuit)!?  his 
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ends  with  a  boldness  and  imperious  and  arrogant  impatience 
toward  whatever  hinders  or  stays  him,  whether  it  comes  from 
men  or  from  laws;  and  defying  and  threatening  in  his  attitude, 
it  was  believed,  to  override  that  great  unwritten  principle  of 
our  constitutional  system  that  drsAvs  the  line  on  two  terms  of 
the  presidency — ^this  ** foremost  citir.en  of  the  world,*'  though 
confining  his  campaign  chiefly  to  one  state  of  the  TTnion,  got  th  i 
ear  of  the  nation,  and  the  people  of  the  nation  when  they  went 
to  the  ballot  box  on  the  8th  of  November  felt  that  one  of  the 
Sssues  of  the  day  had  to  do  with  the  fundamentals  of  our  consti- 
tutional government. 

We  are  glad  to  believe  that  this  was  in  the  thought,  and  that 
this  matter  largely  influenced  the  ballots  of  the  people  through- 
out the  nation  at  the  recent  election ;  and  that  it  affords  another 
comforting  assurance  and  illustration,  rarely  occurring  in  oar 
history,  that  whenever  the  semblance  of  danger  threatens  our 
institutions,  menaces  the  integrity  of  our  s^>vemmont,  the  su- 
premacy of  its  laws,  the  limitations  of  its  constitution,  or  the 
substitution  in  any  form  of  a  government  of  men  for  a  goveni- 
of  laW|  the  people  may  be  depended  on  to  rally  to  the  standard 
of  the  Old  Nationalism,  and  their  ballots  will  ring  true  every 
lime. 

It  has  been  well  said  that  when  a  foreign  foe  threatens  us 
we  are  ready  with  our  bullets,  and  when  an  internal  foe  raises 
its  head  we  are  ready  with  our  ballots 

We  are  one  people.  We  are  all  Americaas.  We  are  parti- 
sans only  as  to  policies.  And  when  those  policies  touch  the 
fundamentals  of  our  Republic  we  are  no  longer  partisans  but 
patriots. 


A  Limited  Partnerrhtp — The  frequency  of  divorces  of  late 
years  in  the  United  States  has  evidently  made  a  deep  impression 
on  the  mind  of  a  Colorado  justice  of  the  peace,  who,  in  lidarrying 
a  coui>le,  is  reported  to  have  ecmcluded  the  ceremony  with  the 
wordSy  ^'I  therefore  pronounce  you  roan  and  wife,  until  you  are 
divorced." 
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In  the  Air 


There  is  nothing  more  inspiring  in  this  day  and  generation 
than  the  eveiy  clay  conquests  in  the  development  of  aviation. 
In  the  language  of  the  street,  "we  are  getting  there.''  The  most 
optimistic  forecast  can  .Hcarcely  overdraw  the  consequences  that 
are  sure  to  follow  the  practical  solution  of  this  problem  to  this 
generation  and  to  mankind. 

There  has  been  nothing  more  sensational  In  the  history  of 
the  human  racci,  when  we  think  of  it.  than  the  feats  of  th«.* 
"bird  men,"  as  described  by  the  daily  press,  in  their  flights  from 
Belmont  Park,  New  York,  to  the  Statue  of  Liberty  and  back 
during  the  recent  "meet"  at  that  city.  There  never  was  a  melo 
drama  nor  a  fiction  that  contained  any  more  improbability,  or 
better  illustrate  the  Yankee  courage  and  daring  when  dealing 
with  a  new  problem,  than  the  story  of  the'  American  stripling, 
John  B.  Moisant,  who,  after  smashing  his  own  aeroplane  and 
apparently  losing  his  chance  to  enter  the  race  bought  a  new  ma- 
chine for  an  excessive  price  in  a  bargain  made  over  a  telephone 
with  a  disabled  pilot  of  the  air,  jumped  into  it,  soared  up  above 
a  vast  assemblage  of  people  at  the  last  moment,  held  his  way 
straight  over  the  roofs  of  a  populous  city,  driving  the  engine  at 
top  speed,  reached  his  goal,  rounded  it  and  sped  back  2,0(K) 
feet  in  the  air  to  snatch  the  rich  prize  from  the  hand  of  the 
man  whom  everybody  believed  to  be  the  victor. 

Was  there  ever  anything  more  dramatic  in  sport  t  The 
playright  would  hesitate  to  contrive  such  a  situation  and  work 
out  the  sequeL  Tn  England  they  will  say  it  was  very  American, 
and  the  feat  will  enhance  our  reputation  as  a  people  who  do  un- 
heard of  things  on  the  spur  of  the  moment. 


Thb  Excellence  of  SiMPTJcmr — ^"It's  a  lucky  thing  fob 
de  human  race,"  said  Uncle  Eben,  "dat  de  Ten  Commandments 
wasn't  loaded  down  wif  phraseology  like  de  laws  de  legislatarc? 


passes." 
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It  WUl  Not  Down 


There  is  a  movement  on  foot  in  this  country,  so  universal, 
so  intense,  and  so  well  backed,  that  it  is  bound  to  result  very 
soon  in  a  radical  reformation  in  the  practice  and  procedure  of 
our  courts. 

The  Bar  makes  the  prediction  that  this  will  come  withins; 
the  next  five  years — ^probably  soonerj  but  not  later.  Stick  a  pin 
there. 

It  will  probably  come  in  the  Federal  courts  through  legis- 
lation enacted  at  the  approaching  session  of  concrress.  That 
legislation  has  been  already  formulated,  and  President  Taft  is 
intent  on  speedy  action.  He  has  said  that  **The  improvement 
of  the  administration  of  justice,  civilly  and  criminally,  in  the 
matter  of  its  prorapt  dispatch  and  the  cheapening  of  its  use  for 
the  poor  man,  is  the  most  important  question  before  the  Amer- 
ican people.  •' 

We  think  that  the  majority  of  the  lawyers  who  study  the 
)>lan  proposed  to  be  enacted  by  the  Congress  for  the  reform  of 
the  federal  courts,  will  be  sorry  to  see  it  pass. 

We  will  not  be  surprised,  too.  if  this  movement  breaks  int  j 
the  next  session  of  the  West  Virginia  Jjcgislature  and  makes  all 
the  bar  sorry  for  the  result. 

We  do  not  believe  a  legislative  body  is  the  best  tribunal  for 
such  a  work  as  that  of  reforming  the  procedure  of  our  courts. 
We  are  sure  it  is  not.  The  average  legislator  who  is  not  a  law- 
yer, knows  as  little  about  regulating  the  procedure  of  the  courts 
as  he  does  about  running  a  machine  shop  if  he  is  not  a  machinist. 
We  will  be  very  sorry  if  he  attempts  it. 

But  nevertheless  the  reformation  is  coming  to  the  courts  of 
9fent  Virginia.  It  will  be  attempted.  It  cannot  be  kept  back. 
.And  who  will  say  that  the  leirislature  shall  not  meet  this  de- 
mand? Who  has  the  power  to  say  it  nay!  And,  indeed,  if  it  w 
not  done,  and  the  people  demand  reform;  to  whom  will  they  ap- 
peal if  not  to  the  legislature? 
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There  is  ouly  one  way  to  prevent  a  bungle  and  an  abortion 
in  this  matter,  md  that  is  for  the  bar  of  the  state  to  whom  the 
work  properly  bc!onp:8,  M'ho  are  most  interested,  and  most  capa- 
ble, to  undertake  this  work  and  brinc^  about  an  improvement  iti 
the  administration  of  the  courts  that  will  satisfy  and  silence  the 
public  demand. 

This  is  the  proposition  which  Thf  Bar  has  been  ur^ng  and 
(Continues  to  urge.  The  characteristic  tolerance  of  the  lawyer, 
and  his  habitual  attitude  of  neutrality,  if  not  of  suspicion  to- 
ward a  new  departure  that  is  not  fortified  by  precedents,  make? 
nil  kinds  of  reforms,  or  attempts  at  reforms  depending  upon  his 
<*spousnl,  difficult  if  not  discourapmg. 

The  simple  proposition  before  the  lawyirs  of  West  Virginia 
is  whether  they  prefer  that  the  reforms  which  are  demanded  in 
our  courts  shall  be  made  by  legislation,  or  shall  be  worked  out 
by  a  commission  of  judges,  such  as  The  Bak  has  proposetl;  or 
in  other  words  whether  the  bar  of  the  state  will  left  the  matter 
go  by  default  until  it  drifts  into  the  legislature  where  a  small 
committee  will  hurriedly  cook  up  some  measures  intended  to  re- 
form, and  which  will  be  passed  by  a  majority  vote  of  members 
who  know  nothing  about  the  subject ;  or  whether  they,  the  law- 
yers, will  ward  off  this  calamity  by  getting  the  Tjegislature  to 
commit  the  matter  to  a  commission  of  competent  and  impartial 
men. 

This  journal  solicits  the  views  and  judgment  of  the  bar  of 
the  state  upon  this  matter.  We  do  not  know  any  other  or  better 
way  of  ascertaining  that  judgment  than  by  exchanging  views 
through  this  journal — a  privilege  to  which  they  are  all  enti- 
tled. We  would  like  to  hear  from  all  the  judges.  And  we  would 
like  to  hear  from  at  least  one  of  the  members  of  every  count>- 
bar  his  pei'sonal  \iewH,  and  if  possible  the  eeneral  view's  of  his 
local  bar. 

1.  Docs  he  prefer  that  the  reforms  demanded  in  our  court 
procedure  should  be  made  by  the  Tjegislature ;  or 

2.  Does  he  prefer  that  they  should  be  made  through  a 
commission  of  lawyers  appointed  by  the  Legislature  f 
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3.  What  are  his  views  upon  the  plan  heretofore  presented 
by  The  Bab,  (See  Au^nist-September  number)  of  constituting 
the  circuit  judges,  together  with  one  judge  of  the  Supreme 
Court,  and  a  committee  of  the  State  Bar  Association,  a  standing 
commission  to  make,  publish,  and  from  time  to  time,  revise  and 
amend  a  code  of  rules  of  procedure  that  should  be  binding  and 
have  the  force  of  Jaw  in  all  our  courts! 

4.  Is  there  any  other  or  better  plant 


Those  Pesky  Depositions 


We  do  not  want  the  matter  of  improving  the  mode  of  tak- 
ing depositions  in  Chancery  to  pass  out  of  the  mind  of  the  bar 
of  the  statd. 

That  subject  is  still  open  for  discussion  and  for  new  sug- 
gestions. 

Any  one  of  the  plans  already  proposed  would  be  an  im- 
provement on  the  existing  method.  Either  the  plan  of  having 
a  Master  in  Chancery,  invested  with  the  jurisdiction  of  a  circuit 
judge,  to  preside  at  the  taking  of  depositions;  or  the  amend- 
ment of  the  law  providing  for  the  election  of  special  judges,  so 
as  to  have  one  pr^ide  over  depositions,  as  proposed  by  ouc 
friend  J.  R  Donehoo,  would,  it  seems  to  us,  be  a  solution  of  the 
problem. 

Why  should  not  this  matter  be  settled  by  the^  coming 
Legislature  t 


Confusing  The  Court— Senator  William  Alden  Smith 
relates  this  story  of  an  Irish  justice  of  the  peace  in  Michigan, 
says  Washingtonia.  In  a  trial  the  evidence  was  all  in  and  the 
plaintiff's  attorney  had  made  a  long  and  very  eloquent  argu- 
ment, when  the  lawyer  acting  for  the  defense  arose. 

"What  you  doing f"  asked  the  justice  as  the  lawyer  began. 

** Going  to  present  our  side  of  the  case." 

*'I  don't  want  to  hear  both  sides  argued.  It  has  a  tindeney 
to  confuse  the  coort** 
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Reform   From   the   Viewpoint   of  the  Circuit 

Judges 


The  Circuit  Judges  are  responding  quite  heartily  to  our 
invitation  to  discuss  the  proposition  relating  to  a  Commission 
to  reform  our  court  procedure. 

We  have  in  hand  some  communications  that  will  appear 
in  due  order,  received  too  late  for  this  number  of  The  Bar. 

The  first  of  the  series  appears  on  another  page  of  this 
edition,  by  Hon.  W.  A,  Parsons,  of  the  Fifth  Circuit,  to  which 
we  invite  the  attention  of  our  readers.  Others  will  follow  in 
due  course,  and  we  hope  to  have  the  suggestions  of  eveiy 
Circuit  Judge. 

In  the  multitude  of  counsel  there  is  safety.  We  don't 
expect  absolute  agreement  on  any  proposition,  but  we  hope  to 
see  enough  uniformity  on  a  specific  plan  to  justify  action  in 
the  near  future.  When  all  the  Judges  have  spoken  it  will  at 
least  be  possible  to  eliminate  the  serious  objections. 


A  Monopoly  op  Water — A  Scottish  gamekeeper  found  a 
boy  fishing  in  his  master's  private  waters,  says  an  exchange. 
''Tou  musn't  fish  here!"  he  exclaimed.    ''These  waters  belonfo: 

to  the  Earl  of  A ."    ''Do  they!    I  didn't  know  that,"  re 

plied  the  culprit;  and  la3ring  aside  his  rod,  he  took  up  a  book 
and  commenced  reading.  The  gamekeeper  departed,  but,  on  re- 
turning about  an  hour  afterwards,  he  found  the  same  youth  had 
started  fishing  again.    "Do  you  understand  that  this  water  be 

longs  to  the  Earl  of  A f "  he  roared.    "Why  you  told  me 

that  an  hour  ago!"  exclaimed  the  angler,  in  surprise.  "Surely 
the  whole  river  don't  belong  to  himf  His  share  went  by  long 
agol" 


Assumption  of  Risk  in  Makrting — ^A  man  assumes  the 
riski  when  he  marries,  that  his  wife  may  not  love  him.  Soott  v 
Scott,  61  Tex.  119. 
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Non-Legal  Causes  For  Divorce 


By  E.  DeForest  Leach 

Of  MaundtviUe,  W.  Va.,  Member  of  the  National  Congress  on 
Uniform  Divorce  Laws,  Author  of  ** Sexual  Perversion  and 
Its  Relation  to  Crime/'  etc.,  etc. 


To  Thb  BARt 

As  an  attorney  in  general  practice  T  aoon  came  to  the  eon 
elusion  that  a  very  small  proportion  of  the  divoroes  granted 
were  desired  primarily  because  of  the  commission  of  some  stat- 
utory matrimonial  offense.  I  should  say  that,  if  all  the  facts 
were  known,  not  more  than  one  case  in  ten  would  be  found  to 
be  of  that  character. 

Not  infrequently  the  lawyer  is  consulted  in  order  to  ascer- 
tain the  quickest  and  easiest  way  to  dissolve  a  matrimonial  al* 
lianee  which  has  become  intolerable,  regardless  of  the  commis 
sion  of  statutory  offences.  Indeed,  it  is  doubtful  whether  a  sim- 
ple violation  of  the  law  has  as  much  to  do  in  causing  domestic 
infelicity  as  has  many  other  things.  But  even  when  a  statutory 
offence  has  been  committed,  there  is  always  a  reason. 

It  is  these  conditions  which  inspire  a  desire  for  a  dissolution 
of  marriage  that  lie  at  the  bottom  of  the  divorce  question,  and 
they  must  be  studied  in  an  unprejudiced  manner  before  any 
material  progress  can  be  attained  in  even  understanding  this 
class  of  social  phenomena.  It  is  not  enough  when  a  husband 
leaves  a  virtuous  wife  to  consort  with  harlots,  or  when  a  wife 
deserts  a  respectable  husband  for  the  embraces  of  some  Beau 
Brummel  to  say  that  they  are  ''devilish"  or  moral  degenerates. 
Witches  used  to  be  considered  acoompanices  of  the  devil  and 
religious  fanatics  as  the  incarnation  of  the  Holy  Ohost.  T^o 
know  better  today,  however.  There  was  a  reason  then,  just  as 
there  is  a  reason  now,  but  people  did  not  understand  it.  The 
only  excuse,  it  st'crus,  tliat  has  ever  been  needed  to  lay  the  re- 
sponsibUity  for  an  act  upon  God  or  the  devil  is  to  have  the 
cause  therefor  outside  of  the  range  of  our  information. 
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With  a  desire  to  either  prove  the  error  of  my  own  view^  or 
to  ratify  them  I  sent  out  about  three  thouBand  letters  to  physi- 
cians throughout  the  United  States.  These  letters  asked  for 
opinions  upon  several  phases  of  the  divorce  question,  founded 
upon  their  experience  as  practicing  physicians.  One  of  the 
queries  was:  ''"What  are  the  principal  primary  causes  for  di- 
vorce t  Court  records  show  adultery,  desertiou,  etc.,  but  are  these 
primary  or  secondary  causesf*  Eighty-nine  per  cent  of  the 
physicians  who  replied  were  unanimous  in  saying  that  adultery, 
desertion,  etc.,  are  not  the  primary  causes  for  divorce,  but  that 
the  real  causes  may  be  generally  expressed  as  being  "improper 
marriages  and  unnatural  marital  conditions." 

In  classifying  these  conditions,  we  find,  in  the  first  place. 
home  persons  who  ought  never  to  have  married  at  all,  it  beinsi 
impossible  for  them  to  make  satisfactory  mates  for  any  one. 
Then,  there  is  a  much  larger  class  of  men  and  women  who  ought 
never  to  have  married  the  persons  they  did.  To  use  a  common 
expression,  they  are  now  mismated,  but  might,  if  married  to 
ether  spouses,  experience  all  the  superlatives  of  connubial  bliss 
Lastly,  there  is  a  still  larger  class  which  includes  those  whose 
marriages  were  satisfactory  in  the  beginning  and  seemed  Ut 
prophesy  a  long  and  happy  uniou.  but,  because  of  ignorance,  in 
discretion  or  actual  abuses,  have  been  turned  into  veritable  he^^^ 

The  conditions  included  in  these  three  classifications  art; 
not  recognized  by  the  church,  the  law  or  the  general  public,  al- 
though physicians  and  those  possessing  knowledge  of  sexual 
phenomena  believe  that  they  are  the  inspiration  of  a  majority  ot 
all  domestic  difficulties.  To  understand  all  these  causes  neces- 
sitates a  comprehensive  knowledge  of  the  physiological,  patho- 
logical and  psychopaihical  conditions  of  the  persons  involvckl« 
which,  of  course,  would  require  the  training  and  analysis  of  the 
specialist. 

The  anarchy  of  our  divorce  laws  is  very  clearly  shown  in  a 
case  coming  under  my  pel*sonal  observation.  The  wife  married 
a  widower  whose  former  wife  had  lived  only  a  few  months  m 
wedlock.    The  first  night  after  the  marriage  the  husband  exhib- 
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ited  such  depraved  aexual  perversions  that  his  young  wife  was 
at  first  shocked,  then  difwrusted,  and  finally  made  her  escape  by 
climbing  through  a  window.  The  experience  of  only  a  portion 
of  the  night  was  sufficient  to  make  her  a  physical  wreck  for 
nearly  two  years.  Of  course,  she  could  never  return  to  her  hus- 
band and  preserve  either  her  health  or  self  respect.  To  say  that 
©he  loathed  the  man  is  only  partially  expressing  her  feelings. 
It  was  doubtful  for  a  long  time  whether  she  would  ever  tliere- 
itfter  even  i*espcct  any  man.  Natiirally  she  desired  a  dissolution 
of  the  marriage,  but  evezy  lawyer  that  she  consulted  told  her 
that  she  had  no  grounds  for  divorce.  Instead  of  getting  conso- 
lation in  her  hour  of  trial  out  of  her  reliinon,  it  had  tatight  he:* 
that  she  should  ofi'er  up  her  bo<ly,  hefr  youth  and  her  desire  for 
motherhood  as  a  sacrifice  on  the  altar  of  duty  to  satisfy  the  ten- 
ets of  a  di>gmatic  faith. 

After  a  time  a  specialist  who  was  called  into  the  case  and 
knew  of  my  investigations  along  this  line,  laid  before  me  th; 
facts  which  he  could  testify  to  as  an  expert,  and  with  much  diffi- 
culty I  succeeded  in  preparing  a  case  which  was  good  on  tbe 
face  of  the  pleadings  and  was  not  incompatible  with  the  facts 
proven.  The  defendant  emplo^-ed  counsel  to  fight  the  case,  but 
after  learning  the  nature  of  the  ovidenc  was  persuaded  by  his 
own  attorneys  not  to  resist  the  granting  of  a  decree  for  absolute 
divorce. 

After  the  health  of  the  victim  had  been  restored,  her  de- 
sires again  became  normal  and  she  once  more  married.  This 
marriage  has  now  continued  for  several  years,  and  both  husband 
and  wife  profess  to  be  entirely  satisfied. 

Of  course,  my  ecdesiasticdl  friend  will  say  that  this  is  an 
isolated  case — an  exceptional  one  at  least— and  that  the  law 
cannot  be  expected  to  apply  to  freak  cases.  I  reply  that  while 
this  may  be  an  exaggerated  case,  it  is  by  no  means  exceptional. 
So  prevalent  and  variable  are  preverted  sexual  natures  that  it 
is  about  as  surprising  and  as  difficult  to  discover  the  abnormal 
and  distinguish  between  it  and  the  normal  as  it  is  between 
sanity  and  insanity.    It  is  not  necessary  that  these?  perversions 
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or  peculiarities  be  so  pronounced  as  to  manifest  themselves  in 
criminal  tendencies  or  abnormal  social  behavior.  Indeed,  many 
conditions  which  can  hardly  be  classified  as  abnormal,  are,  nev- 
ertheless, important  enough  to  destroy  the  happiness  of  married 
life.  Sometimes  the  difficulties  are  discovered  and  are  occa- 
sionally corrected,  but  much  less  is  known  of  these  cases  than 
would  be  if  the  persons  afflicted  recognized  their  condition  as 
being  abnormal.  This  they  seldom  do.  They  only  realize  a 
difference  during  their  relation  with  a  normal  person,  and  then 
feel  that  they  themselves  are  normal  while  their  consort  is  **  pe- 
culiar." 

That  divorces  are  not  caused  primarily  because  of  the  com- 
mission of  statutory  offenses  can  readily  be  ascertained  by  com- 
paring the  divorce  rate  in  states  having  only  a  small  number  of 
statutory  causes  with  that  of  other  states  having  more  liberal 
laws.  New  York  has  but  one  ground,  yet  the  divorce  rate  is 
higher  in  that  state  than  in  New  Jersey  which  has  two  grounds 
and  almost  as  high  as  in  Pennsylvania,  which  has  four.  The 
fact  that  N^  York  has  made  adultery  a  prerequisite  to  a  di- 
vorce has  compelled  the  residents  of  that  state  desiring  a  divorce, 
from  whatever  cause,  to  commit  adultery,  and,  in  consequence, 
there  are  more  divorces  granted  for  adultery  alone  in  New  York, 
in  proportion  to  population,  than  for  both  adultery  and  deser- 
tion in  New  Jersey,  and  almost  as  many  as  for  adult^,  deser- 
tion, cruelty  and  imprisonment  in  Pennsylvania. 

Scandal  in  divorce  cases  can  hardly  be  avoided  so  long  as 
our  divorce  laws  are  framed  to  comprehend  only  fictitious 
grounds  and  married  persons  are  obliged  to  do  scandalous  things 
before  the  courts  wiU  give  them  relief  from  intolerable  and,  oft 
times,  degrading  marital  relations.  Many  people,  either  from 
religious  prejudice  or  pure  shallowness,  think  that  when  they 
urge  drastic  or  restrictive  legislation  in  divorce  matters  they  arc 
working  toward  morality,  when,  in  fact,  they  are  usually  doiniir 
exactly  the  opposite.  There  is  no  virtue  in  such  legislation  and 
may  be  much  harm,  for  divorces  cannot  possibly  be  conducive 
of  more  immorality  thnn  drastic  legislation  has  proven  Jt«elf  to 
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he.    Then,  too,  any  kind  of  a  divorce  is  better  than  a  bad  mar- 
riage. 


Debt  on  Judgment 
By  Faciebtm 


To  The  Bab: 

Onr  court  has  not  had  occasion  to  consider  whether  a  judg- 
ment creditor  may  *'vex"  his  debtor  with  a  fresh  suit  instead* 
of  issuing  an  execution. 

A  got  judgment  against  B  in  the  circuit  court  in  1877  and 
kept  it  alive,  and  in  1909  brought  debt  on  this  judgment  in  the 
same  court.  B  demurred  on  the  ground  that  ''debt  does  not  lie 
if  you  may  issue  execution." 

In  Beasley  v.  Sims,  81  Va.,  Judge  Lacey  volunteered  his 
''legislative"  opinion  that  "debt  on  a  judgment  was  odious." 
The  question  before  him  was,  whether  a  cause  of  action  was 
"merged  in  the  judgment  "  13  Cyc,  410,  n,  42  says,  "Some 
courts  discourage  actions  of  debt  on  judgments." 

Prior  to  Westmr.  2nd  (A,  P.  1250)  you  were  obliged  to 
bring  debt  to  revive  your  judgment  if  you  had  not  issued  ex- 
ecution within  the  year.  Fleming  v.  Dunlap,  4  Leigh.  Westmr. 
2nd  gave  the  writ  of  scir^  facias  to  revive  the  judgment. 

At  an  early  day  the  court  decided  that  the  remedy  of  scl 
fa  was  cumulative  and  did  not  take  away  the  right  to  bring  debt 
But  the  exact  question  is,  could  you  bring  debt  WITHIN  the 
yeart    Could  you  bring  debt  when  you  could  issue  execution? 

Lee  V.  Giles,  (1830)  1  Bailey,  21  Am.  Dec.  quotes  Selwyn's 
N.  P.  for  the  proposition  that,  ''at  common  law  debt  lies  on  a 
judgment  WITHIN,  or  after,  the  year."  But  Kingsland  v. 
Forrest  (1850,)  18  Ala.  52  Am.  Dec.,  points  out  that  Selwyn 
cites  43  Edw.  Ill,  b,  2  (1370)  and  that  Viner's  Abr.,  citing  this 
same  case,  says,  "At  common  law,  if  a  man  had  recovered  a  debf, 
he  might  have  had  an  action  of  debt  on  his  judgment  AFTER 
the  year  " 

It  is  instructive  to  observe  that  the  South  Carolina  judge 
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gpoke  as  if  he  had  personally  examined  this  decision  in  1371.^, 
whereas,  the  Alabama  judge  was  careful  to  say  that  he  did  not 
have  access  to  it.  The  chances  are  that,  if  any  one  takes  trouble 
to  look  at  this  ancient  case,  he  will  find  that  it  dealt  only  with 
the  question,  whether  debt  was  concurrent  with  sci  fa.  It  is 
unlikely  that,  if  he  could  issue  execution,  any  one  ever  brought 
the  then  cumbersome  and  expensive  action  of  debt,  involving  as 
it  then  did  setting  up  the  entire  record.  It  results  that,  until 
the  case  in  the  year  books.  (43  Edw.  Ill,  b  2)  is  hunted  up,  we 
i^annot  know  whether  it  decides  that  debt  lay  concurrently  with 
the  right  to  issue  execution. 

Lee  V.  Giles,  supra,  and  some  other  courts,  usurping  legisla- 
tive functions,  forbid  debt  if  execution  may  issue.  They  forbid 
ft  on  the  ground  that  it  would  be  *' vexations  litigation.*'  In  his 
note  to  this  case,  Freeman  says:  "But  whatever  may  be  the 
i-ule  in  South  (Carolina,  the  doctrine,  that  an  action  of  debt  <hi 
a  judgment  cannot  be  maintained  while  such  judgment  is  ^i* 
forceable  by  execution,  cannot  be  sustained  by  the  decisions  else- 
where. This  right  is  neither  suspended  nor  barred  by  the  fact 
that,  having  the  right  to  take  out  execution,  his  action  seems  un- 
necessary."   See  Freeman  on  Judgments,  sec  432. 

In  Headley  v.  Roby  (1834)  6  Ohio,  the  defendant  demurrc«d 
on  the  ground  that  execution  could  issue  The  oourt..  not  citing 
any  decision,  said;  '*The  right  to  have  execution  is  a  remedy 
cumulative  only.  We  know  of  no  law  which  would  deny  to  the 
party  the  right  of  action  if  he  chose  that  remedy,  because  he 
could  have  execution."  23  Cyc,  1502  says,  '*At  common  law, 
and  in  states  where  the  matter  is  not  affected  by  statute,  the 
owner  of  the  judgment  may  bring  debt  although  he  may  issue 
execution."  Kingsland  v  Forrest,  supra,  examines  the  question 
carefully  and  holds  with  Cyc.  Simpson  v.  Cochran,  (1S67)  23 
Iowa,  92  Am.  Dec,  says  Denison  v.  Williams,  4  Com.,  is  a  thor- 
ough discussion  and  *' shows  that  the  right  to  bring  debt,  though 
execution  may  issue,  can  not  be  doubted.  •  •  •  If  vexatious, 
the  remedy  is  with  the  legislature.'*    Morse  v  Pearl,  67  N.  H 
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68  Am.  St.R.  and  decisions  in  23  Cyc.  and  Am.  Dec.  woidd  seem 
to  set  this  question  at  rest. 

Newcomb  v.  Drummond,  4  Leigh.  The  court  housd  burnt 
immediately  aft^r  plaintiff  gi>t  judgment.  Thereupon  ho 
brought  debt  on  his  judgment,  proving  it  aliunde.  The  case 
turned  on  another  point,  but  there  was  an  instance  where  debt 
was  mamtained  concurrently  with  the  right  to  issue  execution. 
So  it  was  in  Meichen  v.  Williams,  50  W.  Va.  It  is  true,  the  judg- 
ment had  been  assigned,  but  the  assii^ee  coidd  have  issued  exe- 
cution.   Reinhard  v.  Baker,  13  W.  Va. 


Reforming  Procedure  in  the  Courts 


By  Judge  W.  A.  Parsons  of  the  Fifth  Circuit 


Point  Pleasant,  W.  Va.,  November  22, 1910. 
ToTHEB.iR: 

The  Bar  requests  me  to  write  an  article  on  the  proposition 
being  discussed,  to  make  the  circuit  Judges  a  commission  to 
formulate  a  code  of  procedure  for  our  courts.  In  complying 
with  this  request,  I  desire  to  say  that  the  prime  object  of  pro- 
cedure is  to  bring  all  cases  instituted  in  the  courts  to  a  speedy 
hearing  on  the  merits,  with  as  little  expense  and  inconvenience 
to  suitors  and  the  public  as  the  orderly  and  correct  administra- 
tion of  the  laws  of  the  state  will  pe^rmit. 

I  am  told  that  as  many  as  forty  out  of  every  hundred  cases 
decided  by  our  Supreme  Court  are  disposed  of  on  questions  of 
practice,  without  touching  the  merits.  Chief  Justice  Marshall 
once  said  that  when  a  case  was  fuUy  argued  and  submitted  for 
hearing,  he  went  through  the  papers  and  evidence  in  the  case 
and  ascertained  the  right  thing  to  do,  and  decided  the  case 
according  to  the  right  thus  iscertained,  unless  he  found  some  law 
which  prevented  him  from  doing  right  It  frequently  happens 
that  a  technical  rule  of  pleading  op  practice  prevents  the  Judge 
from  deciding  the  case  upon  its  merits  and  according  to  the 
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oubstantive  law  governiDg  the  case.  In  other  words,  the  Judge 
is  obliged,  before  touching  the  merits  of  the  case,  to  undergo  the 
laborious  and  difficult  tiisk  of  finding  out  whether  the  antiquated 
and  absurd  rules  of  procedure,  binding  upon  him,  will  allow 
him  to  decide  the  case  on  its  merita,  and  after  hours  of  hard 
labor,  finds  in  many  of  the  cases  that  he  is  so  hampered  that  he 
can  not  do  right  between  the  parties,  however  much  he  may 
desire  to  do  so.  The  case  is  thrown  out  of  court  at  the  costs 
of  an  unfortnnatj  litigant,  whose  only  sin  was  oonunitted  in 
employing  a  lawyer  not  able  to  frame  his  case  according  to 
these  absurd  and  unjust  rules  of  procedure.  A  distinguished 
person  said:  ''For  forms  of  law  let  fools  contest,  that  which 
is  best  administered  is  best."  The  principle  enunciated  in  the 
language  quoted  can  not  in  many  cases  be  carried  out,  because 
the  rigid  and  unyielding  forms  of  procedure  prevent  the  Judges 
from  administering  the  law  governing  the  personal  and  property 
rights  of  the  citizen,  as  the  very  right  of  the  case  requires,  i 
think  all  of  us  vnM  agree  that  if  it  be  possible  to  do  so,  some 
method  should  be  devised  to  simplify,  cheapen,  expedite  and 
make  uniform  the  law  of  procedure  in  the  courts  of  the  State, 

The  world  has  two  great  systems  of  procedure.  One  known 
as  the  common  law  system  formulated  by  the  common  law  courts 
and  Parliament  of  England.  The  other  matured  and  put  in 
methodical  form  by  the  Roman  Judges.  The  legislature  at  no 
time  during  the  growth  and  progress  of  Roman  civil  procedure 
seems  to  have  had  anything  to  do  with  it.  The  Chief  Judge 
had  "Authority  to  provide  new  rules  and  orders  applicable  to 
special  cases  which  might  be  brought  before  him."  In  this 
way  the  Chief  Judge  introduce  new  actions  **  enforcing  claims 
never  before  recognized  by  the  law,  and  new  rules  of  law  appli 
cable  to  the  changing  wants  of  society;"  so  we  see  the  Chief 
Judge  in  Rome  was  not  only  a  judicial  officer  but  exercised 
legislative  functions  as  well.  The  rules  and  orders  thus  formu- 
lated by  the  Chief  Judge  were  preserved,  and  while  not  binding 
on  his  successor  or  other  judges,  they  were  regarde<l  as  safe 
and  wise  and  were  carefully  followed;  and,  as  we  are  told, 
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•'after  many  years  a  body  of  edictal  law  became  as  well  estab- 
lisbed  and  as  authoritative  as  if  it  had  received  the  express 
sanction  of  positive  legislation."  If  we  institute  a  comparison, 
we  find  that  the  common  law  procedure  gives  us  a  hard  and 
fast  rule  which  the  Judge  can  not,  under  any  circumstances, 
disregard,  frequently  turning  the  suitor  out  of  court,  with  his 
just  case,  without  a  trial  upon  the  merits;  in  this  way  giving 
tile  law  of  procedure  more  importance  than  the  right  of  the  case 
or  the  substantive  law  governing  the  case.  On  the  otKer  hand 
the  procedure  of  the  civil  law  was  so  broad  and  adjustable  as 
to  always  enable  the  litigant  to  have  his  case  heard  upon  its 
merits 

The  English  courts  feeling  that  the  common  law  procedure 
was  too  narrow,  subtle  and  rigorous,  and  desiring  to  rid  it  of 
all  technicality  as  to  questions  of  form,  procured  the  passage 
of  several  practice  acts,  the  most  important  of  which  is  the 
'' Judicature  Act,"  which  is  said  to  have  been  prepared  by  Lord 
Chancellor  Selbomc*  and  certain  associates  from  the  bench  and 
bar,  and  was  passed  through  Parliament  in  1873,  thus  receiving 
the  sanction  of  law.  It  is  conceded  that  the  English  Judicature 
act  is  the  best  of  all  practice  acts;  it  is  also  conceded,  I  think, 
that  chapter  125  of  our  Code  is  what  it  should  be.  We  have 
made  less  progress  in  law  and  its  administration  in  the  courts 
than  has  been  made  in  any  other  science.  The  training  of  the 
lawyer  and  judge  is  such  as  to  make  them  dislike  change,  and 
they  are  so  much  attached  to  ancient  and  technical  forms  as 
to  be  unwilling  to  be  guided  by  reason  and  justice.  The  candid 
lawyer  of  experience  knows  that  there  are  three  causes  for  the 
delay,  expense,  uncertainty  and,  in  many  instances,  injustice 
attending  the  dispofdtion  of  cases  in  our  courts:.  With  fully  a 
hundred  courts  of  last  resort  in  tUb  country,  turning  out 
varying,  confusing  and  conflicting  opinions,  the  task  of  the  trial 
judge  becomes  a  most  difficult  one.  He  frequently  becomes  as 
completely  lost  in  the  mazes  of  uncertain  and  incomprehensible 
opinions  as  ever  was  a  hunter  in  the  laurel  thickets  of  the 
mountains,  or  the  jungles  of  Africa.    And  some  judges,  liko 
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other  people,  do  not  enjoy  work,  so  it  is  not  hard  to  see  one 
of  the  causes  of  delay.  The  lawyer  scheming  for  an  advantage, 
to  avoid  having  the  case  come  to  a  trial;  to  ensnare  the  trial 
judge  into  error,  causes  delay,  expense,  uncertainty  and  in- 
justice. Our  coinmon  law  procedure,  with  its  senseless  fomts 
and  narrowness,  inflexibility  and  rigor,  preventing  a  trial  of 
nearly  half  of  the  cases  upon  their  merits,  is  the  third  and 
greatest  cause  of  delay  and  injustice. 

The  civil  law  procedure  was  the  work  of  the  judges  and 
never  received  the  sanction  of  legislative  ^lactment,  the  common 
law  procedure  of  England  and  our  states  was  mainly  formu- 
lated by  the  common  law  judges  and  was  not  the  work  of  the 
legislative  branch  of  the  government,  the  various  practice  acts 
were  all  devised  by  judges  and  lawyers  and  received  legislative 
sanction.  No  man,  or  body  of  men,  not  made  up  of  those 
trained  and  experienced  in  the  law,  can  possibly  be  fit  to  under- 
take and  carry  to  successful  completion  any  system  of  practice 
law.  The  circuit  judges  would  make  an  ideal  commission  for 
this  woA.  They  could  work  in  three  or  more  sections,  taking 
the  English  Judicature  act  as  a  basis,  and  when  the  work 
should  be  completed  it  should  be  made  authoritative  and  bind- 
ing on  the  courts  by  legislative  enactment. 

Wm.  a.  Parsons. 


Tou'Lii  Do  Bight  ip  rou  Don't  Write— This  anecdote  is 
told  of  Abe  Hummel,  whose  picturesque  career  is  well  known 
throughout  the  Union,  and  well  illustrates  the  fact  that  it  is 
not  always  wise  to  put  things  in  black  and  white. 

A  client  of  Abe's  who  was  in  trouble  and  was  deeply  re- 
pentant, was  in  Little  Abey*s  office  one  day,  and  said  to  him: 

**Mr.  Hummel,  1  have  about  made  up  my  mind  that  the 
best  policy  for  a  man  is  to  do  right  and  fear  nobody." 

**0h.  Ho,"  replied  Abe,  "Your  motto  should  be,  'don't 
write,  and  fear  nobody.'  " 


His  Aubi.— Game  Warden— *' This  deer  was  found  dead  ow 
your  premises,  and  yet  you  deny  that  you  killed  itt" 
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A  Domestic  Imbroglio  Involvins:   the   Law   of 

Three  States 


The  decision  of  the  Court  of  Chancery  of  New  Jersey  in 
Dixon  V.  Dixon  (December,  1909,  74  Atl.,  994)  is  an  interest- 
ing example  of  complicated  domestic  relations  un(fer  inter- 
state conflict  of  laws.  It  was  held  that  where  a  mother,  after 
securing  a  judgment  in  a  New  Jersey  court  awarding  her  the 
custody  of  her  children,  li^ft  th<i  State,  and  the  father,  on  ap- 
plii3ation  to  the  court,  obtained  a  modification  of  the  judg- 
ment permitting  the  children  to  visit  him  in  the  State  of  New 
York,  where  he  resided,  the  order  of  modification  was  within 
the  protection  of  the  clause  of  the  Federal  Constitution  de- 
claring that  fuU  faith  and  credit  shall  be  given  in  each  State 
to  judicial  proceedings  of  every  other  State. 

It  was  further  held  that  where  the  mother  commenced  an 
action  for  divorce  in  the  State  to  which  she  removed,  the  court, 
in  such  action,  might  determine  the  right  to  custody  of  th.o 
children  on  conditions  arising  since  the  order  of  the  New  Jersey 
court,  but  could  not  base  its  adjudicatioii  on  evidence  of  facts 
occurrii^g  before  that  order. 

It  was  decided  that  where  the  mother  on  application  in 
the  divorce  suit  for  an  order  for  the  sole  custody  of  the  child- 
ren pending  suit  offered  no  evidence  of  facts  occurring  since 
the  modified  order  of  the  New  Jersey  court,  except  that  on 
the  return  of  the  children  to  the  mother  from  a  visit  to  the 
father,  under  order  of  the  court,  they  were  in  poor  health, 
such  poor  health  not  being  ascribed  to  the  treatment  of  the 
father,  an  order  in  such  divorce  suit,  granting  the  prayer  for 
such  custody,  being  based  on  the  facts  occurring  before  the 
order  of  the  New  Jersey  court,  was  of  no  efl!ect,  since  it  failed 
to  give  full  faith  and  credit  to  the  New  Jersey  judgment. 

The  application  was  to  punish  the  wife  and  mother  for 
contempt  for  disobejring  the  modified  order  of  the  New  Jersey 
court  directing  that  the  children  should  be  sent  with  their 
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nurse  to  visit  their  father  two  months  in  each  year.  It  ap* 
peared  that  there  had  not  been  as  yet  an  actual  violation  of  the 
order,  but  that  counsel  for  the  wife  had  given  notice  that  she 
would  not  obey  it  in  view  of  the  order  of  the  court  of  the  other 
State  (Maine)  in  flie  divorce  case  awarding  her  the  custody  of 
the  children.  Although  the  New  Jersey  Court  of  Chancery 
denies  the  application  to  punish  for  contempt^  the  tenor  of 
its  reasoning  is  that  if  actual  disobedience  took  place  the  pun- 
ishment would  be  directed.  If  the  mother  had  the  children 
with  her  in  Maine,  and  she  chose  to  **8it  tight/'  it  is  not  Im- 
probable that  any  such  decree  of  the  New  Jersey  court  would 
prove  brutum  fidmen. 

As  is  quite  customary  in  interstate  matrimonial  complica- 
tions, the  peculiar  and  isolated  policy  of  New  York  divorce  law 
enters  as  a  factor.    The  following  is  from  the  opinion  r 

"One  naturally  Htiks  why  the  husband,  having  been  notl- 
fied  of  the  application,  did  not  appear  at  least  by  counsel.  The 
case  presents  a  somewhat  singular  situation.  Mr.  Dixon  is  dom- 
iciled in  New  York.  By  the  law  of  that  state  he  may,  in  so 
far  as  the  proceeding  is  a  divorce  proceeding,  disregard  notice 
served  upon  him  in  New  York.  The  Maine  decree  will  not  in 
New  York  be  treated  as  severing  the  marriage  bond.  The  ap- 
plication for  the  custody  of  the  children  was  made  not  as  an 
independent  proceeding,  but  in  the  course  of  the  prDceedin<j 
for  divorce.  If  he  appears  to  contest  it,  is  or  is  not  such  ap- 
pearance to  be  treated  as  an  appearance  in  the  cause,  and  wid 
it  give  validity  in  New  York  to  an  adjudication  which  wouJd 
otherwise  be  disre^rded  by  the  courts  of  that  state  ?  No  doubt 
under  advice  of  counsel,  he  was  unwilling  to  do  that  which 
would  raise  such  a  question." 

Ijast  year  a  bill  was  introduced  in  the  New  York  Legisla- 
tive providing  for  the  entire  abrogation  of  substituted  ser- 
vice of  process  in  actions  for  divorce.  The  object  obviously  was 
to  render  the  policy  of  this  State  consistent  in  itself.  Even  if 
it  be  conceded  that  this  method  of  obviating  an  anomaly 
was  proper,  the  bill  went  too  far,  because  the  courts  of  New 
York  do  recognize  a  divorce  granted  in  another  State  upon 
service  by  publication,  if  such  other  state  has  been  the  matri- 
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menial  domicile  of  the  parties.  We  believe  that  the  bill  failed 
and  properly  »o  from  every  point  of  view,  because  of  its  ultra 
character.  We  understand  that  a  bill  has  been  introduced  in 
the  present  Legislature  providinsr  that  under  certain  condi- 
tions and  restrictions,  full  faith  and  credit  shall  be  given  by 
the  courts  of  New  York  to  decrees  for  divorce  by  the  courts 
of  other  States  rendered  upon  substituted  service  upon  the  de- 
fendant, although  there  has  been  no  matrimonial  domicile  in 
State  of  the  forum.  Such  an  amendment  to  the  New  Yoi^  law 
would  obligate  a  defendant  in  New  York  at  his  peril  to  appear 
in  such  a  suit  as  Dixon  v.  Dixon  in  the  Maine  Court.  The  pro- 
posed amendment  would  materially  assimilate  the  New  York 
law  of  divorce  to  that  of  a  majority  of  the  States  of  the  Union. 


The  Influence  of  the  Mind  on  Longevity 
By  T.  D.  Grothera,  M.  D.,  Hartford,  Ck>nn. 


In  the  reminiscences  of  the  late  Sir  Andrew  Clark  of  Ijon- 
don,  En^lffud,  he  Jisserts  that  he  never  treated  a  person  over 
sixty  years  of  age  who  was  profoundly  pessimistic  that  re- 
covered. 

He  argued  from  this  that  the  continuance  of  life  and  the 
prevention  of  disease  in  old  age  was  more  largely  due  to  the 
mental  condition  than  to  many  other  factors. 

This  is  within  the  observation  of  everyone,  and  recent  re- 
search shows  that  the  mind*  or  the  mental  forces  of  the  body 
when  active  are  great  antagonistic  powers  to  degeneration  and 
death.  A  man  in  the  last  sta^cos  of  pneumonia,  or  other  dis- 
eases who  has  bouyant  confidence  of  recovery  will  be  far  more 
likely  to  live,  than  one  who  has  lost  all  hope  for  the  future. 

There  are  many  reasons  for  believing  that  we  carry  around 
with  us  great  reserve  powers  and  unknown  energies  which  are 
seldom  used  only  witii  great  occasions,  and  that  in  old  age 
appeal  to  these  unused  powers  may  give  a  certain  vigor  en- 
tirely unexpected  which  lengthens  out  life  and  practically  over 
comes  disease. 

Spinoza  said  that  optimism  and  long  life  were  synonomous 
and  pessimism  decay  and  early  death  were  equally  closely  allied. 
Introspection  and  reflection  of  present  conditions  are  always 
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depressing,  but  where  the  mind  is  lifted  above  the  present  and 
takes  no  acount  of  the  ills  of  today,  there  is  vigor  and  health, 

ITie  very  old  men  are  often  persons  young  in  years*  whose 
age  and  decline  have  been  precipitated  by  dread  anticipation, 
harassing  cares  and  doubt.  The  troubles  and  sorrows  they  are 
expecting  are  brought  home  to  them  and  become  materialistic 
realities. 

It  is  impossible  to  point  out  the  exact  effeet  of  depressing 
thoughts  on  the  feeble  enersries  that  comes  from  forebodings 
AVe  note  the  difference  in  health  and  vigor,  between  one  who  is 
deeply  pessimistic  and  the  other  who  lives  in  the  sunshine  of 
hope  and  faith. 

The  oft  repeated  statement  that  one  cannot  rise  above  the 
surroundings  and  take  optimistic  views  where  the  conditions 
are  so  advei*se*  is  a  grevious  error. 

One  has  simply  to  realize  some  (»f  the  hidden  forces  which 
he  carries  about  with  him,  and  how  far  he  can  make  them  con- 
tribute to  his  present  and  future  life,  and  then  make  the  effort, 
and  the  deep  pessimism  will  disappear,  from  the  continuous 
dcj^ire,  and  the  effort  to  rise  above  it. 

The  best  work  in  science,  literature  and  art,  is  done  by 
persons  who  realize  that  there  are  no  limitations  to  mental  force 
and  power,  but  while  the  body  becomes  weak  and  worn  with 
age  the  mind  may  grow  brighter  and  stronger,  from  new  con- 
ceptions and  newer  views. 

The  man  past  sixty  and  from  that  on  to  eighty  ought  to 
be  at  his  very  best,  because  there  is  no  experiment  in  life  then. 
It  is  a  rational  persistant  effort  followed  by  success.  He  has 
attained  a  position  where  he  can  use  all  his  powers  to  the 
best  advantage. 

He  can  see  in  the  future  what  was  cloudy  before-  He  can 
overcome  obstacles  that  were  formidable  with  little  or  no  effort. 
As  the  physical  forces  decline  the  mental  forces  should  come 
into  crreater  activity.    One  will  offset  the  other. 

In  this  as  in  everything  else,  there  must  be  an  effort  and 
a  consciousness  of  success,  and  a  faith  that  grows  brighter  with 
each  succeeding  day.  An  optimistic  old  man  is  reaching  oat 
to  the  ideal  and  becoming  more  and  more  perfected.  If  he  did 
not  have  a  great  load  of  heredity  he  would  reach  his  allotted 
period  of  100  years,  and  the  best  years  of  his  life  would  be  the 
last  ones. 

There  is  no  theory  in  this.  It  is  sustained  by  a  great  variety 
of  facts  which  fortunately  are  becoming  more  and  more  realized 
as  the  years  go  by. 
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A  REMARKABLE  JUDICIAL  DELIVERANCE 


Rough  on  the   Squatter   But   Rougher   on   the 

Court 

Tinkering  With  the  Law  No  Part  of  the  Function  of  a  Court. 
Judge  Jeremiah  H,  Black  Writes  an  Opinion  With  a  Two- 
Edged  Sword— Suppressed  in  the  Official  Report^  But  Oood 
Enough  Law  for  The  Bar. 


To  ThbBar: 

I  enclose  you,  herewith,  the  dissenting  opinion  of  Judge 
Jeremiah  S.  Black,  then  one  of  the  judges  of  the  Supreme  Court 
of  Pennsfylvania,  in  tlie  case  of  Hole  vs.  Rittenhouse.  I  think 
you  will  agree  with  me  that  this  is  a  remarkable  production,  and 
worthy  of  wide  publication.  The  ease  is  officially  reported  in 
25  Pa.  St.,  491  (1  Casey,  4491) ;  but  the  official  report  does  not 
contain  the  dissenting  opinion.  Perhaps  the  reason  for  this 
omission  will  be  apparent  to  any  one  who  will  read  Judge 
Black's  production.  The  dissenting  opinion  is:  taken  from  1 
Pittsburg  Reports,  page  284 ;  and  is  also  reported  in  2  Philadel- 
phia Reports,  page  411. 

Yours  very  truly, 

J.  B   S 


HALE  V.  RITTENHOUSE 


DISSENTING  OPINION  BY  JUDGE  BLACK 


This  case  is  so  important  in  its  principle,  so  curious  im 
its  history,  and  so  alarming  in  its  result,  that  I  feel  bound  to 
put  on  record  a  brief  statement  of  my  own  views. 

The  plaintiff  had  three  tracts  of  land  regularly  surveyed, 
adjoining  one  another.  The  Commonwealth  was  paid  by  the 
original  warrantees  for  every  acre  included  within  them,  and 
the  title  had  passed  from  hand  to  hand  several  times,  and 
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plaintiff  and  those  from  whom  he  purchased,  had  valuable  im- 
proY^nentSy  consisting  of  houses,  bams,  arable  fields,  onwards 
through  more  than  one  generation.  On  two  of  these  tracts  the 
and  meadows.  Of  the  third  tract  he  had  no  actual  occupancy. 
Rut  for  more  tluin  half  a  century  he  had  paid  taxes  on  all  of 
them,  except  when  on  two  or  three  occasions  there  was  an  omis- 
sion to  assess  him.  He  was  resting  securely  on  the  title  which 
he  had  bought  and  paid  for*  and  which  nobody  had  ever  dis- 
puted, when  Barney  Hole,  the  nominal  defendant  a  man  totally 
irresponsible,  and  altogether  worthless  in  every  sense  of  the 
word,  impudently  thrust  himself  upon  one  of  the  tracts,  and 
without  pretending  to  claim  it,  beflran  to  make  as  free  with  it 
as  if  it  had  been  his  own.  The  counsel  who  appeared  for  him, 
confessed,  at  the  argument,  that  he  had  no  interest  in  the  ques- 
tion, and  that  he  had  been  put  on  the  land  to  provoke  ejec- 
ment  by  others,  who  are  to  have  the  benefit  of  any  success  with 
which  this  trick  may  be  attended.  He  left  after  this  suit  was 
brought  and  then  the  plaintiff  might  have  dropped  it,  but  he 
did  not.  The  title  which  Barney  Hole,  or  his  anonymous  back* 
ers  now  set  up,  and  on  which  they  hope  to  take  from  the  plain- 
tiff a  large  portion  of  the  earnings  of  his  own  and  his  father's 
life,  is  this:  A  survey  in  the  name  of  John  Graff,  yrbieh  ii 
older  than  either  of  the  plaintiffs,  lies  afoul  of  them,  and  it 
was  on  the  interference  that  Barney  Hole  sat  down.  This 
naked  and  solitary  fact  that  the  plaintiff's  surveys  were  inter- 
fered with  by  another,  which  was  older,  is  absolutely  all  that 
was  shown  on  the  last  trial.  That  is  the  whole  extent  of  the  de- 
fense. John  Graff  never  took  possession  of  hi^  tract,  nor  any 
part  of  it.  He  never  paid  a  cent  of  taxes.  He  never  claimed 
the  land  in  dispute.  He  does  not  claim  it  now,  nor  has  he  au- 
thorized anybody  else  to  claim  it  for  him.  Bam^  Hole  and 
his  employers  seem  to  know  nothing  of  him  except  his  name. 
On  the  other  hand,  the  plaintiff's  survey  was  made  under  a  reg- 
ular warrant  was  legally  returned  and  honestly  paid  for.  He 
has  been  in  possession  under  it  and  paid  taxes  upon  it  so  long 
that  the  memory  of  man  scarcely  runneth  to  the  contrary.  I 
devoutly  believe  that  he  cannot  be  despoiled  of  it  now  on  any 
evidence  which  this  record  discloses,  without  doing  him  a  gron 
wrong. 

But  though  he  has  the  manifest  honesty  of  the  ease  with 
him,  the  judgment  could  not  be  afflbrmed,  unless  the  law  also 
were  with  him.    Let  us  see  how  that  is: 

In  the  first  place,  1  think  this  d^endant,  being  a  mere  in- 
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trader^  had  no  right  to  set  up  a  title  of  any  kind  in  a  third  per- 
son. If  he  can  do  so,  then  every  trespasser  ean  demand  of  the 
injured  party  that  he  sbail  diow  a  perfect  title  against  all  the 
world  before  he  can  recover  for  any  wrong  to  his  propetiy.  With 
profound  deference  to  the  better  judgment  of  the  majority,  1 
am  dear  that  a  man  whose  title  to  his  land  happens  to  b«f  de- 
fective is  not  at  the  mercy  of  every  dishonest  stranger  who  may 
cast  a  covetous  eye  ui>on  it.  If  I  ascertain  that  my  neighbor  has 
lost  a  link  in  his  chain  of  title  so  long  ago  that  he  cannot  now 
supply  it,  and  thereupon  I  get  some  venal  tool  to  take  poiwes- 
rion  and  provoke  ejectment,  so  that  I  may  show  the  defect,  and 
keep  land  which  is  liot  mine,  I  do  a  thing  as  repugnant  to  the 
rule  of  law  as  it  is  inconsistent  with  common  honesty.  It 
would  shock  our  sense  of  justice  to  allow  a  per!H>n  who  goes  in, 
like  this  defendant,  to  set  up  an  outstanding  title,  which  the 
owner  of  it  never  asserted,  nor  intended  to  assert,  and  which 
he  was  probably  paid  long  ago  for  not  asserting.  There  is 
nothing  in  the  books  that  gives  the  smallest  countenance  to  such 
conduct.  The  direct  contrary  has  alwajrs  been  held.  In  Hunter 
V.  Cochran,  3  Barr  105,  the  broad  doctrine  is  laid  down,  that  no 
defendant  in  ejectment  can  set  up  an  outstanding  title,  if  it  be 
derelict,  abandoned,  or  barred  by  the  statute:  Pouat  v.  Boss, 
1  W.  &  S.  501,  is  full  to  the  point.  It  decides.  1.  That  an  in- 
truder  cannot  set  up  an  abandoned  title,  and  2.  That  the  ne- 
glect of  the  owner  to  look  after  his  title,  and  pay  taxes  for 
twenty-one  years,  is  an  abandonment.  Here  is  a  self-confessed 
intruder,  who  desires  to  set  up  a  title  that  has  been  derelict  and 
utterly  abandoned  for  more  than  twice  twenty-one  years.  Should 
he  be  permitted  to  do  so  in  the  teeth  of  all  the  authorities  and 
in  the  face  of  the  plain  reason  and  justice  which  forbid  it! 
The  Judge  of  the  Common  Pleas  thought,  not  and  I  thought  he 
was  right.    It  seems  we  were  both  mistaken. 

But  apart  from  all  this,  I  would,  if  I  could,  protect  the 
plaintiff  from  this  wrong  by  the  Statute  of  Limitations.  1 
think  John  Graff  himself,  or  his  alienee,  could  not  legally  re- 
cover the  land  in  dispute—at  least  that  part  of  it  within  the 
two  tracts  which  are  improved. 

The  plaintiff  has  not  cultivated  or  enclosed  the  interfer- 
ence, nor  any  part,  of  it,  but  he  has  an  official  survey  which  em- 
braces it  and  his  residence  is  on  the  survey.  There  it  has  been 
for  a  period  much  longer  than  twenty-one  years.  A\hy  should 
he  not  hold  itt  The  only  answer  is  that  though  he  lived  for 
so  long  a  time  on  his  farm,  yet  he  did  not  live  on  the  very  part 
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of  it  with  which  the  other  survey  interfered.  Thin  would  be  a 
(Bouud  argiunent  in  England,  but  it  is  not  the  law  of  Pennsyl- 
vania, nor  probably  of  any  other  American  state,  llie  stat- 
ute would  be  useless  here  if  it  did  not  protect  unenclosed  wood- 
land as  well  as  cultivated  f^rounds.  Accordingly  it  has  been  uni- 
versally hL*ld  by  'this  Court  that  one  who  s^oes  into  possession 
under  color  of  title,  with  boundaries  marked,  is  in,  not  the  con 
stmctive,  but  the  actual  possension  of  the  whole  tracts  and  if  he 
continues  so  to  occupy  it  for  twenty-one  years  he  acquires  a 
good  title  to  all  within  the  lines  of  Ms  colorable  claim,  no  mat- 
ter how  small  a  portion  of  it  he  may  have  had  under  his  feet. 
This  principle  was  fully  discussed  and  settled  in  Heiser  v.  Riehle. 
7  Watts  35:  Criswell  v.  Altemus,  7  Id.  581;  Bell  v.  Hartley,  4 
W  &  S.  32;  Hoey  v.  Purman,  1  Barr  95;  Porter  v.  McGin- 
nis,  1  Id.  413:  Fitch  v.  Maim,  8  Jd.  503,  not  to  speak  of  the 
many  older  cases  in  which  it  has  been  affirmed.  It  was  ac- 
knowledged by  a  majority  of  this  Court  to  be  the  law  so  lately 
as  the  month  of  September,  1854,  not  more  than  fifteen  months 
a^,  in  the  case  of  Ament's  Ex^rs.  v.  Wolf,  9  Casey  331. 

These  cases  do  assuredly  decide,  if  anything  ever  was  de 
cided,  that  an  office  right  is  always  good  as  color  of  title — that 
one  who  enters  under  such  title  is  in  possession  of  the  unenclosed 
woodland  within  its  lines  as  much  as  he  is  of  the  cultivated 
fields- -that  he  has  the  whole  tract  by  our  law.  just  as  he 
would  have  the  enclosed  part  by  the  law  of  England — ^that  if 
there  were  a  better  title  to  the  woodland  within  the  lines,  tlie 
constnictive  possession  of  the  true  owner  is  ousted — ^that  by 
such  entry  the  occupant  acquires  title  against  all  the  world,  but 
the  bona  fide  owner  of  a  better  title — ^that  he  may  maintain 
ejectment  or  trespass  against  an  intruder,  and  after  twenty-one 
years  will  be  protected  against  the  owner  himself. 

These  simple  and  long  established  rules  should  be  decisive 
of  the  ease.  The  plaintiff  had  an  office  right — a  warrant  n^- 
ular  on  its  face,  and  a  s^vrvey  legally  executed  and  returned. 
This  did  not  give  him  title  to  the  interference.  But  it  gave  him 
color  of  title  to  all  tlie  land  within  his  lines.  On  the  day  that 
he  entered  he  had  a  right,  good  against  men  like'  Bam^  Hole, 
and  after  the  expiration  of  twenty-one  years^  his  right  was  srood 
against  John  Graff  also.  Under  such  cineumstances  the  statute 
ought  to  protect  him,  and  if  it  does  not  protect  him  it  ought  to 
be  repealed.  If  it  does  not  give  repose  to  him,  there  is  no  rea- 
son why  other  men  should  have  the  advantiCge  of  it. 

But  even  if  there  were  no  statute  of  limitations,  the  lapse 
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of  time,  acnompanied  by  the  facts  of  this  case,  would  raise  a 
conclusive  presumption  in  favor  of  the  plaintiff.  It  often  hap- 
pens that  surveys  interfere  with  each  other,  sometimes  by  mis- 
take of  the  officer,  and  sometimes  with  the  consent  of  the  elder 
warrantee.  It  is  not  at  all  uncommon  for  the  junior  survey  to 
be  the  better  title,  in  consequence  of  some  contract  or  other  of 
the  adverse  party,  which  estops  him  from  claiming  the  interfer 
ence.  Now  take  this  as  a  part  of  our  daily  experience,  and  ap- 
ply it  to  a  case  where  the  elder  warrantee  has  not  shown  him- 
self for  sixty  years.  Ife  takes  no  possession,  pays  no  taxes, 
asserts  no  right,  and  performs  no  duty  of  an  owner.  On  the 
other  hand,  the  junior  warrantee,  and  those  claiming  under 
him.  entfr  immediately  upon  their  tracts  to  build,  and  plant 
and  sow,  and  pay  the  taxes.  Succi^ve  (generations  live  and 
die  upon  it.  The  whole  of  it  is  repeatedly  bought  and  sold 
and  paid  for  in  good  faith.  The  extent  of  the  claim  embracing 
the  interference,  is  not  only  seen  from  the  marks  on  the  firronnd, 
which  anyone  can  trace,  but  from  the  records  of  the  land  office, 
the  recorder  of  deeds,  the  register's  office,  the  Orphans'  CJourt, 
the  county  commissioners,  and  on  every  assessment  of  taxes, 
or  at  least  most  of  them,  for  half  a  century.  After  all  this, 
would  any  court  presume  a  conveyance  of  the  interest  which 
the  elder  warrantee  had  in  the  interference  t  Such  presumption 
is  required  by  all  analogy,  and  in  ninety  nine  cases  out  of  a 
hundred,  it  would  accord  with  the  truth.  It  would  be  quite  as 
iust,  and  mol-e  natural  than  the  similar  presumption  made  in 
Strimpfler  v.  Roberts,  6  Harris  283.  But  here  the  elder  war- 
rantee makes  no  claim.  John  Oraff  is  willing  to  abide  by  the 
contract  which  the  law  presumes  him  to  have  made.  Barney 
Hole,  an  intruder  and  a  stranger,  is  to  have  the  benc^fit  of  a  titie» 
which  Graff,  while  he  was  living,  and  his  decendants  since  his 
death,  have  always  been  too  honest  to  assert. 

But  there  is  no  need  of  resorting  to  fundamental  principhis 
analogies  and  presumptions.  The  very  question  now  before  us 
has  been  repeatedly  and  solemnly  niled.  In  Kite  v.  Browii. 
5  Barr  291 ;  Waggoner  v  Hastings,  5  Id  300 ;  Lauderbaugh  v 
Seigle.  5  Id.  490;  Mann  v.  Pitch.  9  Id  503;  Billheimor  v.  Stoeliv, 
in  each  of  these  cases,  this  precise  point  came  directly  up,  wa« 
argued  by  able  counsel,  was  carefully  considered  and  decided 
The  reasons  of  the  judgment  were  given  at  lenrth.  and  on  ever>' 
occasion  were  unanimously  agreed  to  by  the  judges.  The  plain- 
tiff's land  cannot  be  taken  away  from  him  without  overturning 
the  rule  established  and  defined  in  these  cases.    It  is  this:  that 
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where  two  snrveys  interfere,  and  the  owner  of  the  junior  survey 
enters  upon  any  part  of  his  tract,  he  is  in  the  actual  possession  of 
all  the  land  within  his  lines,  and  such  actual  possession  ousts  the 
other  party  from  his  constructive  possession  of  the  interference 
unless  he  too  enters  upon  his  tract  and  thus  restores  the  equil- 
ibrium of  possession.  Every  one  of  the  eases  was  a  claim  of  the 
junior  warranty  to  be  protected  by  the  statute  under  an  occu- 
pancy of  twenty-one  years,  without  showing  any  enclosure  oC 
the  interference,  and  in  every  one  of  them  it  was  held  that  he 
was  protected.  This  doctrine  was  universallv  acquiesced  in. 
It  had  long  ago  been  declared  by  Judge  Harmon,  in  Hockenbury 
V.  Snider,  2  W.  &  S.  240,  to  have  been  uniformly  held  as  the 
law  of  Pennsylvania.  It  commended  itself  by  its  simpb'city,  its 
justice,  and  its  consistency  with  all  the  principles  previously 
determined  In  our  whole  system  of  land  law,  there  was  no  ruJe 
of  property  that  seemed  more  firmly  settled.  No  doubt  thous- 
ands have  invested  their  money  and  their  labor  on  the  faith  of 
it.    To  overthrow  it  now  is  to  prove  that  nothing  is  safe. 

How  it  was  regarded  by  the  profession  is  shown  in  tin? 
way  in  which  this  case  has  been  conducted.  When  it  was  first 
tried  the  Court  below  gave  the  plaintiff  all  of  the  John  Graff 
tract  which  was  interfered  with  by  the  whole  three  of  the  plaint- 
itt*H  surveys.  A  writ  of  error  was  taken  for  the  sole  purpose 
of  getting  a  decision  here,  that  the  plaintiff  could  not  have 
that  one  on  which  he  had  no  improvements.  That  he  was  enr 
titled  to  the  part  interfered  with  by  the  other  two  on  which  he 
lived  was  not  denied.  Not  a  word  was  uttered  in  argument 
either  for  or  against  the  rule  settled  in  Kite  v.  Brown,  and  the 
other  cases.  The  counsel  for  the  plaintiff  in  error  knew  the 
whole  ground  very  well,  for  he  was  one  of  the  foremost  men  in 
the  state;  but  he  could  not  then  be  tempted  to  make  the  point 
which  has  since  been  so  successful.  Bven  on  the  last  argument 
he  barely  raised  it,  and  did  not  press  it.  I  am  thoroughly  satis- 
fied that  no  judicial  legislation  on  the  subject  can  have  the  ap^ 
probation  of  his  judgment,  and  his  opinions  are  a  fair  sample 
of  what  is  thought  by  the  best  men  in  the  profession  every- 
where. 

If  the  rule  in  Kite  v.  Brown  had  been  opi>oeed  by  other  de- 
cisions of  this  Ck>urt,  there  might  be  reasons  for  declaring  it 
abolished.  But  there  is  not  a  solitary  case,  old  or  recent,  that 
impugns  it  in  the  least.  It  is  true,  and  it  has  been  uniformly 
so  held,  that  a  person  who  occupies  land  adjoining  to.  a  survey, 
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and  who  without  authority  and  of  his  own  head,  marks  his  lines 
ovor  on  his  neighbor's  tract,  acquires  thereby  no  possession  and 
no  ri(;hts.  Such  were  the  cases  of  Cluggage  v.  Duncan,  1  S.  & 
R.  Ill ;  Bums  v.  Swift,  2  Td.  436;  Altemus  v.  Trimble.  9  Barr 
232;  Wright  v.  Quiger,  9  Watts  172,  and  some  others.  No  one 
has  ever  been  so  extravagant  as  to  supiiose  that  the  making  of 
lines  xtpon  another's  land  without  any  pretence  of  authority 
from  the  Commonwealth  was  more  or  less  than  a  trespass.  A 
person  who  acts  thus  is  a  naked  wrongdoer  in  no  respect  better 
than  Barney  Hole  himself.  But  how  any  human  ingenuity  can 
confound  duch  a  case  in  principle  with  the  case  of  one  official 
survey  interfering  with  another,  passes  my  comprehension.  An 
ofBcJal  survey  is  always  color  of  title  at  least  lines  made  by 
a  trespasser  are  not  color  of  title,  and  that  makes  all  the  dif- 
ference in  the  world.  But,  even  if  the  distinction  were  not  as 
broad  and  palpable  as  it  is,  is  it  not  enough  that  the  law  lias 
made  a  distiction  which  all  authority  recognizes  and  everybody 
acts  upont    I  think  so. 

I  could  say  much  by  way  of  proving  that  the  rule  I  con- 
tend for  is  wholesome  in  its  operation,  and  that  no  other  rule 
equally  just  and  simple  can  be  substituted  in  its  place.  But 
that  is  surely  not  necessary.  When  a  principle  of  law  is  estab- 
lished by  a  long  series  of  decisions  without  a  single  case  on  the 
other  side  to  carr>*^  it  out  in  plain  good  faith  is  as  sacred  a  duty 
as  any  judge  has  to  perform.  His  own  notion  that  it  ought  to 
be  otherwise  is  not  entitled  to  a  moment's  consideration.  It  is 
no  part  of  our  ofBce  to  tinker  at  the  law,  and  patcJi  it  up  with 
new  materials  of  our  own  making.  Suitors  are  efntitled  to  it 
just  as  it  is.  Bad  laws  can  be  borne,  but  the  jus  vagum  aut 
incerium — ^the  law  that  shifts  and  changes  every  time  it  passes 
through  the  couiis,  is  as  sore  an  evil  and  as  heavy  a  curse  as 
any  people  can  suffer;  and  no  people  who  are  fitted  for  self- 
government  ^i-ill  suffer  it  long.  Even  a  legislator,  if  he  is  wise 
and  thoughtful,  will  make  no  change  which  is  not  abisolutely 
necessary.  Legislative  changes  are  retrospective  and  disturb 
nothing  that  is  past.  But  judge-made  laws  sweep  away  all  the 
rights  which  have  been  ac<]uired  on  the  faith  of  previous  rules. 
For  such  wrongs  even  the  legislature  can  furnish  no  redress. 
When  the  scales  of  justice  aref  shaken  by  the  hands  that  hold 
them  here,  there  is  no  powcT  elsewhere  to  adjust  them.  A  simple 
man,  who  has  invested  his  money  in  the  purchase  of  a  titlef  sol- 
emnly pronounced  indefeasible  in  half  a  dozen  cases  decided  by 
the  highest  tribunal  of  the  state,  may  wake  up  from  hig  dream 
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of  Hecnrity  to  find  himself  minet!  by  a  contrary  mlins:  of  th^. 
very  Bame  nnestion. 

The  jndamt»nt  now  about  to  be  fnven  is  one  of  '* death's 
doincrs.*'  No  one  can  donbt  that  if  Jud^e  Gibson  and  Jud»jre 
Coulter  had  lived,  the  plaintiff  could  not  have  been  thus  He 
prived  ot  his  prosperty ;  and  thousands  of  other  men  would  have 
been  saved  from  the  ominent  danj?cr  to  which  they  are  now  ex- 
posted  of  losing  the  home  they  have  labored  and  paid-  for.  But 
they  are  dead,  and  the  law  which  should  have  protected  those 
sacred  ricrhts  has  died  with  them.  It  is  a  melancholy  reflection 
that  the  property  of  a  citizen  shoiild  be  held  by  a  tenure  so  frail. 
But  **new  lorr's,  new  laws,**  is  the  order  of  the  day.  Hereafter 
if  any  man  be  offered  a  title  which  a  Supreme  Court  has  de 
e.ided  to  be  good,  let  him  not  buy  if  the  judges  who  made  the 
decision  are  de'ad :  if  they  are  living  let  him  get  an  insurance  on 
their  lives,  for  ve  know  not  what  a  day  or  an  hour  may  bring 
forth. 

The  majority  of  this  Court  changes  on  the  average  once 
every  nine  years,  without  counting  the  chances  of  death  and 
resignation.  If  each  new  set  of  judges  shall  consider  themselves 
at  libtrty  to  overthrow  the'  doctrines  of  their  predecesssors,  our 
system  of  jurisprudence  (if  system  it  may  be  called)  would  be 
the  most  fickle,  uncertain  and  vicious  that  the  civilized  world 
ever  saw  A  French  constitution,  or  a  South  American  republic^ 
or  a  Mexican  administration  wonld  be  an  immortal  thing  in 
r^omparison  to  the  short  lived  principles  of  Pennsylvania  law. 
The  rules  of  property  which  ought  to  be  as  steadfast  as  the 
hills,  will  become  as  unstable  as  the  waves.  To  avoid  this 
great  calamity  I  know  of  no  recourse  but  that  of  stare  decisvs. 
I  claim  nothing  for  the  great  men  who  have  gone  before  us  on 
the  score  of  their  marked  and  manifest  superiority.  But  I 
would  stand  by  their  decisions,  because  they  have  passed  into 
the  law  and  become  a  part  of  it — ^have  been  relied  and  acted 
on — and  rights  have  grown  up  under  them  which  it  is  unjnst 
and  cruel  to  take. 


Dro  AS  He  Was  Told. — **Did  you  present  your  account  to 
the  defendant?''  inquired  a  lawyer  of  his  client. 
'*ldid,  sir" 

'*And  what  did  he  say!*' 
**He  told  me  to  go  to  the  devil.'' 
**And  what  did  you  do  themf '' 
*'Why,  then,  I  came  to  you.**— Wit  and  and  Wisdom. 
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West  Virginia  Court  of  Appeals 


Decisions  Handed  Down  at  the  Last  Tenn 


REPORTED  ESPECIALLY  FOR  THE  BAR 


Appearing  Here  for  the  First  Time  in  Print 


REPUBUCAN  EXECUTIVE  COMMITTEE  V.  COUNTY  COURT 

In  Mandiimttf.    Writ  awarded. 

Belief,  Judge. 

STLLABI78. 

1.  In  a  proceeding  instituted  before  a  state  central  committed 
of  a  political  party,  begun  by  one  of  the  two  contending  county 
committees  against  the  other,  service  of  notice  or  process  upon  the 
chairman  and  secretary  of  the  contestee  committee,  should  be  re- 
garded as  sufRcIent  to  ^vo  such  state  central  committee  Jurisdic- 
tion of  the  parties  t6  the  controversy. 

2.  A  case  in   which   the  principles  announced  in  Boggess  v. 

Bu:«on,  clerk, ^W.  Va. and  parUcuIarly  in  points  lour 

and  five  of  the  syllabus,  are  approved  and  applied. 

Where  there  are  two  executive  committer  in  a  county,  each 
claiming  tA  be  the  regular  and  lawful  county  committee  of  a  partic- 
ular political  party,  and  the  question  of  such  regularity  has  been 
submitted  to  and  heard  and  determined  by  the  state  central  com- 
mittee for  such  party,  being  the  highest  political  authority  of  the 
party  in  the  state,  and  after  due  notice  aerved  on  the  chairman  and 
secretary  of  the  contestee  committee,  no  state  convention  interven- 
ing with  authority  to  supervise  or  overrule  it,  the  judgment  and 
findings  of  such  state  committee  that  one  of  said  contesting  com- 
mittees  is.  and  the  other  is  not,  the  regular  and  legalfy  constituted 
county  committee  for  such  party,  will  be  treated  as  conclusive  6f 
that  matter  when  afterwards  brought  in  question  or  invohred  in  a 
Judicial  proceeding,  whether  such  contestee  committee  appeared 
and  submitted  the  merits  of  its  claim  to  the  Judgment  of  such 
state  committee  or  not 
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STATIC  V   31ATI4EWS  ET  AIA 

and 

RICHAFD8  RT  AL8.  T.  MONTQOKERY  ET  ALS. 

Fayette  County.     Reversed. 

Williams,  Judge. 

SYT.LABUS. 

1.  When  land  is  sold  for  delinquent  taxes,  assessed  thereon 
in  the  nam'o  of  the  owner  of  a  freehold  estate  therein  less  than 
the  fef",  and  is  purchased  by  the  state  and  not  redeemed  within  one 
year  thereafter,  the  state  thereby  acquires  not  only  the  estate  of 
the  person  assessed  wirh  the  taxes  but  also  the  real  estate  of  the  re- 
versioner 01*  remainderman. 

2.  A  sale  and  conveyance  of  the  state's  land  in  the  manner 
provided  by  chapter  105,  Code  1906.  creates  a  new  title  and  estops 
tho  state  from  again  selling  the  same  land  unless  there  is  a  for- 
feiture of  the  new  title. 

8.  Section  19  of  chapter  106«  Code  1906,  is  retroactive  and 
curative.  It  is  designed  to  validate,  and  to  make  good,  the  titles 
of  purchasers  of  the  state's  lands  which  they  have  acquired  throu^^ 
defective  proceedings,  or  deeds,  under  chapter  105.  Said  section 
has  the  force  of  a  legislative  grant  of  the  state's  land  to  all  such 
purchasers  thereof  prior  to  the  time  when  chapter  42.  Acts  1^5, 
took  efTect,  and  who  have,  since  their  purchase,  kept  *he  taxes 
paid  on  said  land. 

4.  Said  section  operates  to  vest  in  such  purchasers,  who  have 
paid  all  the  purchase  money,  all  the  titles  the  state  had  in  the  land 
at  the  dnte  of  the  sale  or  conveyance,  notwithstanding  the  proceed- 
ing to  sell  the  land  may  not  have  been  brought  against  the  person, 
or  persons,  having  the  right  of  redemption, 

5.  Hie  words,  "since  the  ninth  day  of  April  one  thousand 
eight  hundred  and  seventy-three,'*  occurring  in  section  39  of  chap, 
ler  SI,  Code  1906,  mean  all  time  after  the  ^th  of  April,  1873. 

6.  One  having  neither  title  to,  nor  right  to  redeem,  laud  can 
not  maintain  a  suit  in  equity  respecting  same. 


STATE  V.  OUBt 

Pocahontas  County.     Aflirmed. 

Biiller,  Judge. 

BYT^IJIlBUS. 
If  an  attempted  arrest  be  unlawful  the  party  sought  to  be  ar- 
rested may  use  such  reasonable  force,  proportioned  to  the  injury 
attempted  upon  him,  as  is  necessary  to  effect  his  escape,  but  no 
more;  and  he  can  not  do  this  by  using  or  offering  to  use  a  deadly 
weapon,  if  he  has  no  reason  to  apprehend  a  greater  injury  than  a 
mere  unlawful  arrest  Instructions  to  the  Jury  not  so  limited  were 
properly  refused. 
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TRUSTEES   OF  BROADmiS  INSTITUTE   T.    SIRES. 

HarrlBon  County.    Judgment  Beversed  and  Re-entered  for 
l4irger  Amount. 

Potfenbarger,  Judge. 
STIaLABITS. 

1.  In  the  transfer  of  a  chose  in  action  by  an  assignment 
'without  recourse,"  there  is  an  implied  warranty  by  the  assignor 
against  loss  to  the  assignee  by  entire  or  partial  failure  of  consid- 
eration. 

2.  In  otme  of  a  breach  of  such  warranty,  an  assignee  may  sue 
a  remote  assignori  by  virtue  cf  s^.  15  of  chap.  99  of  the  Code  of  1096. 

3.  If  the  failure  of  consideration  is  partial  only,  causing  loss 
of  part  of  the  debt,  the  statute  of  liraitatfons  does  not  begin  to  run, 
until  such  failure  and  the  extent  thereof  have  been  determined  Ju- 
dicially or  otherwise. 

4.  Loss  by  an  assignee  of  a  portion  of  a  bond,  given  by  a 
building  and  loan  assooiationr  for  the  supposed  ultimate  value  of 
certain  of  its  shares,  by  reason  ol  a  great  excess  in  the  amount  of 
the  bond  above  the  actual  value  of  the  shares,  at  the  date  of  the 
execution  thereof,  is  attributed  to  failure  of  consideration,  in  an 
action  by  the  assignee  against  the  assignor,  not  insolvency  of  the 
association,  the  latter  being  regarded  in  law  as  a  mere  remote  and 
antecedent  cause,  superinducing  the  real,  proximate  cause  of  loss 
between  the  parties  to  the  assignment 


STATE  V.  H0TT5L  McCRFERY  C(HfPANY. 

Summers  County.     Judgment  Reversed. 
Braunon*  Judge. 

SYLLABiTS. 

1.  A.  writ  of  error  lies  for  the  state  from  the  Supreme  Court 
in  prosecutions  of  offenses  under  provisions  of  chapter  82  of  the 
Code  relating  to  licenses,  since  such  cases  relate  to  public  revenue. 

2.  The  Supreme  Court  of  Appeals  has  Jurisdiction  of  a  writ  of 
error  for  the  state  from  a  Judgment  of  a  circuit  court  for  defendant 
a  corporation,  upon  indictment  for  selling  liquor  under  a  license 
issued  to  it  in  violation  of  sec.  10«  ch.  82,  Acts  of  1907,  forbidding 
license  to  a  corporation 

A  license  to  a  corporation  to  sell  intoxicating  liquors  is  Toid 
and  no  defense  upon  an  indictment  for  selling  without  license, 
though  the  license  tax  has  been  paid. 

4.  A .  license  to  sell-  intoxicating  liquors  issued  to  Hotel  Mc- 
Creery  Company  imports  a  license  to  a  corporation  and  is  void  on 
its  face.  Also  evidence  is  admissible  to  show  it  to  be  a  license  to 
a  corporation. 
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8HIRB8  ▼.  BOGGPSS. 

Monroe  County.    Reyersed,  Verdict  Set  Aside,  and  Remanded. 

RobioBon,  President 

STLLABUa 

1.  The  defense^  of  son  aii«n«ll  denM*fine  must  be  pleaded  special- 
ly, and  cannot  avail  under  the  general  issue,  in  an  action  for  dam- 
ages from  an  assault  and  trnfterr. 

i.  Matters  in  Justification  of  an  assault  and  batteiy  as  de- 
fense of  a  suit  for  damages,  must  be  pleaded  specially.  They  can. 
not  be  given  in  evidence  under  the  general  issue. 

S.  If  a  proper  plea  averring  matters  which  legally  lustify  ths 
assault  and  battery  made  the  basis  of  an  action  for  damages  is 
not  replied  to  or  •controverted,  a  valid  defense  stands  confessed, 
and  BO  issue  evists. 

4.  It  is  the  establiidied  law  of  thfii  state  that  a  Judgment 
t)ased  on  trial  without  Joinder  of  issue  Is  erroneous  and  reversible 
from  want  of  issue  atone. 


WVATR  V.  AB.  WnXlA^ 

Braxton  County      Reversed   and   Remanded. 

Williams,  Jtfdgb. 

Jf^TUiABIT8» 

1,  Under  a  count  for  simple  larceny  It  is  admissibie  to  prove 
that  the  property  was  obtained  by  fitlse  pretense,  with  intent  to 
defraud. 

2.  One  who  obtains  pcrsession  of  property  upon  the  pretense 
of  buying  it  for  cash,  at  an  agreed  price,  for  the  purpose  of  the 
pagrment  of  a  fust  debt  then  due  by  the  owner,  equal  to,  or  greater 
in  amount  than  the  price  of  the  property,  is  not  guilty  of  a  statu- 
tory crime. 

8.  The  procuring  of  the  pajrment  of  a  Just  debt  already  due,  by 
false  pretenste,  Is  not  an  Indictable  offense. 


STATE  V.  T>AVI8. 

Barbour  County.    Judgment  Affirmed. 

Branson,  Judge. 

9YLLABUS. 

1.  Alt  indictment  against  a  druggist  for  the  sale  of  intoxicat- 
ing liquor  is  not  bad  for  not  aaninr  the  person  to  whom  the  sal<} 
was  made. 

2.  An  indictment  against  a  druggist  for  the  sale  of  intoxi- 
cating liquor  is  not  bad  for  not  speel^Flng  the  day  of  salew  If  it 
allege  it  to  be  witmn  one  year  before  the  finding  of  the  indictment 

S,  A  sale^  of  iatoxieatiog  liwor  by  a  drugi^st  to  a  physician, 
without  the  prescription  required  by  law  is  unlawful. 
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STATE  ▼.  DAVIS. 

Barbciur  County.     Reversed  and  Remanded. 

Williams,  Judge 

SYI^LABUS. 

1.  The  written  prescriptions  of  practicing  physicians  on  which 
a  licensed  drugy^st  has  made  sales  of  intoxicating  liquors,  and  which 
he  has  preserved  in  his  possession,  as  the  statute  directs,  are  not 
his  private  papers  and  documents  within  the  meaning  of  the  con- 
stitutional guaranty  against  compulsory  self  crimination. 

2.  Such  prescriptions  are  fiasi  public  documents,  and  the  con- 
stitutional privilege  is  not  violated  by  compelling  a  druggist  who 
stands  indicted  for  selling  spirituous  liquors,  to  produce  them  in 
court  in  order  that  they  may  be  used  as  evidence  against  him  on  his 
trial. 

8.  A  licensed  druggist  can  not  sell  intoxicating  liquor  to  a 
practicing  whysician  except  upon  the  writlten  prescription  of  a 
practicing  physician  in  good  standing  in  his  profession,  and  not  of 
intemperate  luibits. 

4.  Such  prescription  must  state  substantially  the  following, 
vis:  (1)  the  name  of  the  person  for  whom  prescribed;  (2)  the  kind 
and  quantity  of  liquor;  (3)  that  it  is  absolutely  necessary  as  a 
medicine  for  such  person;  and  (4)  that  it  is  not  to  be  used  as  a 
beverage. 

5.  A  written  order  addressed  to  a  licensed  druggist  and  signed 
by  a  practicing  phyician,  in  the  following  words  vis:  "^Send  me 
OJ  spts.  whiskey  and  oblige.  12-12-09,"  is  not  a  lawful  prescription 
for  intoxicating  liquor,  and  a  sale  made  thereon  is  unlawful. 

6.  When  a  sale  of  intoxicating  liquors  is  proven  to  have  been 
made  by  a  licensed  druggist,  it  is  presumed  to  have  been  unlawfully 
made,  and  the  burden  is  then  cast  upon  him  to  rebut  such  pre- 
sumption. 

7.  The  veMict  of  a  Jury  will  not  be  reversed  on  account  of 
the  admission  of  improper  testimony  or  the  giving  of  an  erroneous 
instruction  when  it  clearly  appears  that,  if  such  evidence  had  baen 
excluded  and  such  instruction  refused,  the  result  could  not  thereby 
have  been  changed.    Such  error  is  not  prejudicial 

8.  In  order  to  warrant  the  imposition  of  the  increased  pen- 
alty imposed  for  a  second  conviction  by  section  6  of  chapter  32. 
Code  1906,  a  f6rmer  couvictlon  must  have  been  alleged  in  the  in- 
dictment, and  also  proven.  The  court  can  not  take  judicial  knowledge 
of  a  former  conviction  for  the  purpose  of  Imposing  the  penalty  pre- 
scribed for  a  second  conviction. 
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THOMAS  V.  HIQOS  A  CAUJBRWOOD. 
Kanawha  County.    Jndgmert  Feyersed.    Writ  of  Scire  Facias 

Qoaahed. 
Miller,  Jndge. 

SYUABirs. 

1.  The  general  rale  it  that  statutes  are,  prima  fade,  to  be 
constmed  as  prospective  and  not  retrospectiTe  in  operation. 

2.  This  rule  is  applicable  to  statutes  remedial  in  nature,  and 
applies  also  to  statutes  of  limitations  unless  by  express  comman«1 
or  by  necessary  and  unavoidable^  implication  a  different  construc- 
tion is  required. 

3.  Chapter  45,  Acts  of  1897,  amending  section  131,  Ch.  r»0 
Code,  giving  ten  years  instead  of  tbree  years  from  the  date  of  the 
entry  of  a  judgment  of  a  justice,  or  the  date  of  the  last  execution 
thereon,  wilJiiti  which  execution  may  issue,  does  not  apply  to  judg- 
ments of  justices  of  the  peace  then  dormant  for  want  of  execution 
thereon  within  three  years  from  the  date  of  entry  thereof; 

4.  The  filing  in  the  cleilr  s  ofl\ce  of  a  circuit  court  on  July 
3  1901,  of  the  transcript  of  the  judgment  of  a  justice  pronounced 
December  14,  1S93,  and  on  which  no  execution  had  prevloaSly  been 
56sued,  and  causing  execution  to  be  thau  issued  thereon  by  such 
clerk,  was  unlawful,  and  did  not^  by  virtue  of  the  amendment  of  1897 
of  said  section  131,  Ch.  50,  Code  or  otherwise,  operate  to  revive 
said  judgment  or  thereby  make  it  the  judgment  of  said  court,  as  of 
that  date,  or  so  as  to  fix  a  new  date  from  which  the  statute  of  lim- 
itations should  begin  to  run. 


RODOEaiS  V.  BAILEY 

Fayette  County.     Reversed,  Verdict  Set  Aside,  and  New 

Trial  Awarded. 

Robinson,  President. 

1.  In  an  action  by  a  wift!  seeking  damages  for  loss  of  her 
means  of  support  from  the  unlawful  sale  of  lnto!(lcatlng  liquors  to 
her  husband,  eridenc^  as  to  the  number  and  age  of  her  children  is 
Irrelevant  and  not  properly  admissible. 

2.  The  admission  of  irrelevant  testimony,  likely  to  enhance  dam- 
ages, is  reversible  error  unless  it  plainly  appears  that  the  verdict 
is  not  In  excess  of  the  damages  proved. 

3.  In  proving  compensatory  damages,  the  standard  of  measure 
by  which  the  amount  may  be  ascertained  must  be  fixed  with  reason- 
able certainty,  otherwise  &  verdict  is  not  supported  and  must  be  set 
aside. 

4.  A  verdict  in  excess  of  damages  proved  should  be  set  aside 
upon  motion  except  when  the  evidence  atfords  a  deflnate  basis  for 
a  remittitur  and  the  same  Is  entered. 
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SOMMBRS,  BT  ALS.  v.  BENN15TT,  FT  ALS. 

Marlon  County.    Reversed  and  Remanded. 
Brannon,  J.,  Absent  BOUer    Judge. 

SYLLABUS. 

1.  A  case  in  which  the  rules  and  principles  announced  in  Gapen 
V.  Gapen.  41  W.  Va.  422;  Cecil  v.  Clark,  44  W.  Va.  «59;  Parker  r 
Brast,  45  W.  Va.  89ft,-  Justice  v.  T^wson  46  W.  Va.  163;  Cochran  r 
Cochran,  B5  W.  Va.  178;  Reed  v  Bachroan.  61  W.  Va.  452;  and 
Russell  ▼.  Tennant  63  W.  Va.  623,  governing  where  title  to  land  is 
claimed  by  one  co-tenant  against  another,  or  by  a  trustee  of  an  ex- 
press trust  against  his  cestui  que  tru9t,  by  reason  of  his  purchase 
of  the  land  at  a  tax  sale,  and  of  outatandlng  or  conflicting  titles 
thereto,  and  by  occupation,  Improyements,  and  the  taking  and  ap. 
propriation  to  his  exclusive  use  of  the  rents,  profits,  are  properly 
applicable. 

2.  In  a  suit  by  one  co-tenant  against  another  co-tenant  of  land 
acnuired  and  held  for  sale  and  profit  for  an  accounting  of  the  pro- 
ceeds of  sales  made,  and  of  rents,  issues  and  profits,  the  statute  of 
limitations  begin  to  run  from  the  time  plaintiff  had  right  to  de- 
mand payment. 

8.  Where  laud  so  held  has  been  leased  for  oil  and  gas  pur- 
r>OBes  bj  a  co-tenant  or  trustee,  without  the  consent  of  the  other 
co-tenont  or  the  ceatui  que  trusty  but  such  lease  is  subsequently  rat- 
ified in  a  suit  for  an  accounting  of  rents  and  profita,  the  accounting 
should  include  all  money  received  by  the  lessor  co-tenant  or  trus- 
tee for  such  lease,  by  way  of  bonus  money  or  commutation  money, 
^nd  from  royalty,  oil  and  gas  rentals,  or  otherwise,  accruing  un- 
der such  lease. 


STALNAKBR  v.  JANES. 

Barbour  County.    Decree  AfKrmed. 
Poffenbarger,  Judge. 

1.  An  expression  of  opinion  by  the  seller  of  shares  of  non- 
dividend  bearing  stock.  In  a  mining  corporation  as  to  what  divi- 
dends it  will  pay  and  the  time  of  payment  thereof  accompanied  by 
the  general  and  indeflnate  statement  that  he  had  "inside  informa- 
tion,'' does  not  constitute  a  warrant  nor  ground  for  rescission  of 
the  contract  on  the  failure  of  the  corporation  to  pay  dividends  on 
the  stock  within  the  time  specified. 

2.  A  misrepresentation  of  fact,  made  in  the  negotiation  of  a 
fale  of  personal  property,  not  relied  upon  by  the  purchaser,  con- 
stitutes no  ground  for  rescission. 

8.  The  deposition  of  a  party  to  a  cause,  examined  as  a  witness 
cannot  be  rejected  merely  because  of  his  refusal  to  answer  quds= 
tiona,  the  relevancy  and  materiality  of  the  subject  matter  of  which 
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are  doabtfol,  when  no  process  tc  compel  Mm  to  answer  the  same  has 
been  taken  or  applied  for  By  snbmittinft  his  cause  without  havinir 
so  tested  the  propriety  of  the  questions,  the  opptislte  party  waires 
the  failure  of  duty  on  rhe  part  of  the  witness,  if  any  there  was. 

4.  An  assignment  t>f  error,  fourded  upon  tbe  overruling  of  an 
objection  to  the  reading  of  a  deposition  on  the  ground  of  insuf- 
ficiency of  the  notice  in  respect  to  tbe  time  and  place  of  the  taking: 
of  the  same,  which  objection  admits  notice  thereof  and  is  also  op- 
posed by  record  evideAce  thereof,  is  untenable  in  the  absence  oi 
proof  of  uncertainty  in  respect  to  the  time  and  place,  shown  by 
production  of  a  copy  of  the  notice  or  otherwise*  it  being  presumed 
that  its  terms  were  reasonably  certain. 


Dn.lN  V.   OHIO  RIVEP    RAITJIOAD   COMPANY. 

Wood  County.     Judgment  Reversed. 

Brannon,  Judge. 

8YL.LAPUS. 

1.  A  land  owner  can  maintain  ejectment  against  a  railroad 
company  for  land  of  which  it  has  taken  possessioii  and  on  which  it 
has  <rbnstructed  its  railroad,  without  his  consent  or  acquiescence. 

2.  A  land  owner  who  sees  a  railroad  company  enter  upon  his 
land  for  the  purpose  of  constructing  iu  road,  and  sees  it  construct 
and  use  its  road,  and  makes  no  objection,  but  allows  the  company  to 
so  constiuct  and  operate,  cannot  later  maintain  ejectment  to  oust 
the  company. 

S.  Possession  of  an  abutting  owner  of  a  port  of  land  over 
which  a  railroad  company  has  a  right  of  way  and  i^  operating  its 
roao  is  not  in  law  adverse  to  the  company  under  the  statute  of  lim- 
itations and  will  not  conf<^r  title  ot!  such  occupant 

4.  If  one  purchase  a  tract  of  land  with  notice  that  a  railroad 
company  has  an  unrecorded  deed  from  (be  same  grantor  conveying  a 
parcel  of  the  tract  for  rigbt  of  way  for  its  railroad,  the  title  ot 
such  purchaser  to  the  land  covered  by  such  right  of  way  deed  is 
subordinate  to  the  company's  rigbt,  and  possession  and  use  of  such 
purchaser  of  a  part  of  the  right  of  way  land,  while  the  company  is 
operating  its  railroad  by  its  track  laid  upon  another  part  of  such 
right  of  way  land  is  not  adverse  to  the  company  under  tbe  statute  of 
limitations. 

DePROSCIA  v    THE  NORFOLK  AND  WESTERN  RY.  CO. 

McDowell  County.     Affirmed. 

Robinson,  President. 

STLLABU8. 
A  bill  of  exceptions  made  in  vacation  must  be  certified  in  or- 
der duly  entered  of  record  as  required  by  statute,  othrwise  it  does 
not  become  a  part  of  the  record  and  nvails  nothing  on  writ  of  error. 
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